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CASES 


THE  SUPREME  COURT 


PENNSYLVANIA. 


WESTERN  DISTRICT  — SEPTEMBER  TERM  1844— CONTINUED. 


Nesmith  against  Drum. 

A  draft  upon  a  particular  fund  in  the  hands  of  an  attorney  for  collection  is  an 
equitable  assignment  of  it,  and  although  not  accepted  by  the  attorney,  yet  it  is  not 
afterwards  subject  to  be  attached  for  the  debt  of  the  drawer. 

ERROR  to  the  District  Court  of  Mercer  county. 

Thomas  Nesmith  having  obtained  a  judgment  against  Jacob 
•Drum,  Henry  Drum  and  James  Collins,  issued  a  fieri  facias  with 
a  clause  of  attachment  and  scire  facias  against  John  Hawkins  as 
garnishee,  which  was  issued  and  served  14th  June  1842.  Upon 
interrogatories  filed  by  the  plaintiff,  the  garnishee  answered  that 
he  owed  a  debt  to  Jacob  Drum,  Henry  Drum  and  James  Collins, 
of  $297.27,  for  which  they  had  obtained  a  judgment  against  him. 
Upon  which  the  plaintiff  asked  for  judgment  against  the  garnishee. 
Whereupon  William  Wheelen  by  his  attorney  appeared  in  court, 
and  claimed  the  fund  upon  the  following  order : 

rm.— 2  (9) 
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"  H.  H.  Budd,  Esq.,  please  pay  over  to  William  Wheelen  <or 
order  the  amount  of  the  note  on  John  Hawkins  when  collected,  as 
the  note  is  to  be  applied  to  the  payment  on  a  note  in  the  Warren 
Bank;  or  if  said  Drums  and  Collins  should  pay  off  said  note,  this 
order  to  be  lifted.  By  so  doing,  you  will  oblige 

JACOB  DRUM, 
HENRY  DRUM, 
JAMES  COLLINS. 
Feb.  14,  1842." 

The  following  is  endorsed  on  the  back  of  the  above  writing: 

"Accept  the  within  order,  and  agree  to  pay  over  the  same  when 
collected,  reserving  my  fees  and  per  centage. 

H.  H.  BUDD. 
Feb.  14,  1842." 

The  court  below  (THOMPSON,  President)  rendered  a  judgment 
for  the  defendant. 

Stephenson,  for  plaintiff  in  error. 
Pearson,  for  defendant  in  error. 

PER  CURIAM. — An  equitable  assignment  is  an  agreement  in  the 
nature  of  a  declaration  of  trust,  which  a  chancellor,  though  deaf 
to  the  prayer  of  a  volunteer,  never  hesitates  to  execute  when  it 
has  been  made  on  valuable,  or  even  good  consideration.  Could 
there  be  a  more  explicit  declaration  than  the  order  before  us  ? 
Drum  and  Collins  draw  on  their  lawyer  for  the  proceeds  of  an 
action  against  Hawkins,  which  they  declare  in  the  order  to 
have  been  appropriated  to  payment  of  their  note  in  the  Warren 
Bank,  on  which  Wheelen,  the  payee,  was  one  of  their  sureties.  If 
this  appropriation  was  a  condition  of  the  contract  of  suretyship,  it 
rested  on  a  valuable  consideration ;  if  it  was  not,  it  rested  on  a 
good  one,  which  is  equally  available.  Drum  and  Collins  were 
bound  to  secure  Wheelen  by  putting  funds  into  his  hands  to  take 
up  the  paper  at  maturity,  if  they  should  not;  and  in  giving  this 
order  they  yielded  to  a  moral  obligation,  which  is  a  consideration 
for  an  express  contract.  The  appropriation,  then,  being  complete 
as  an  assignment  of  the  fund  by  the  agreement  of  the  parties,  even 
without  the  acceptance  of  the  drawee,  could  not  be  revoked. 

Judgment  affirmed. 


.  1844.]  OF  PENNSYLVANIA.  11 


Connellogue  against  English. 

In  an  action  of  ejectment,  when  the  title  of  the  parties  depends  upon  written 
evidence,  it  is  error  in  the  court  to  submit  it  to  the  determination  of  a  jury. 

ERROR  to  the  Common  Pleas  of  Allegheny  county. 

John  English  and  others  against  Owen  Connellogue.  Ejectment 
for  part  of  a  lot  of  ground  in  Pittsburgh.  The  facts  are  fully 
stated  in  the  opinion  of  the  court. 

Metcalf,  for  plaintiff  in  error. 
Woods,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  case  was  presented  to  the  court  below  in 
such  manner  as  was  calculated  for  any  other  purpose  than  to  pro- 
duce a  clear  understanding  of  the  facts.  I  shall  state  the  facts  so 
as  to  present  them  in  their  order.  John  Scull  in  his  lifetime 
owned  a  large  lot  of  ground  in  Pittsburgh,  bounded  on  Cherry 
Alley,  and  on  Sixth  Street;  he,  by  articles  of  agreement  dated 
16th  June  1827,  agreed  to  sell  to  Oliver  English  a  part  of  said  lot 
described  as  follows  :  bounded  by  English's  own  lot  55  feet,  thence 
parallel  with  Cherry  Alley  30  feet,  thence  to  Cherry  Alley  55 
feet,  thence  along  Cherry  Alley  30  feet  to  the  place  of  beginning; 
to  execute  a  deed  clear  of  encumbrances  as  soon  as  the  purchase 
money  was  paid ;  to  deliver  possession  on  the  1st  of  April  then 
next.  English  to  pay  $400,  viz. :  $200  1st  July  1828,  and  $200 
1st  July  1829,  both  with  interest  from  the  date  of  the  article. 
This  was  duly  executed  in  presence  of  two  witnesses,  but  never 
recorded.  At  the  bottom  of  the  articles  was  written,  "  Only  55 
feet  back,  and  payments  to  be  made  in  April  1829  and  April  fol- 
lowing." This  was  said  to  be  in  the  handwriting  of  John  Scull ; 
on  the  back  of  the  articles  were  receipts  for  payments  made  to 
John  Scull  and  to  his  executors.  The  payments  continued  to  be 
made,  in  sums  of  $50  or  less,  down  till  in  November  1829.  When 
the  article  of  agreement  was  read,  neither  the  line  at  the  foot  of 
it  nor  receipts  were  read ;  nor  did  the  plaintiff  read  his  deed  for 
this  lot,  though  they  had  a  deed  and  it  was  recorded.  A  witness 
was  called,  who  testified  that  English  went  into  possession  and 
fenced  his  lot,  that  before  his  purchase  the  whole  was  a  garden ; 
again  he  said  English  took  possession  immediately  after  his  pur- 
chase; and  again  he  thought  English  entered  within  six  months. 

On  the  19th  of  June  1827,  just  three  days  after  the  above  ar- 
ticles were  made,  John  Scull  conveyed  the  rest  of  his  lot  by 
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courses  and  distances  to  Alexander  Miller;  by  this  deed,  in  selling 
the  rest  of  the  lot,  he  left  only  53  feet  from  Cherry  Alley  for  Eng- 
lish. This  deed  to  Miller  was  recorded  28th  February  1828.  On 
19th  June  1833  Miller  and  wife  conveyed  to  Jeremiah  Ivory ;  this 
deed  was  recorded  10th  July  1833.  The  witnesses  and  the  coun- 
sel throughout  spoke  of  a  sale  by  Ivory  to  Mitchel,  but  it  is  only 
in  the  statement  of  the  title  by  the  judge  that  we  find  that  Ivory 
conveyed  to  Mitchel  on  10th  July  1833 ;  that  Mitchel  built  a 
house,  and  Connellogue  is  his  tenant.  All  these  deeds  of  the  de- 
fendant come  to  a  point  fifty-three  feet  from  Cherry  Alley.  De- 
fendants now  offered  to  read  from  the  records  of  the  county  a 
deed  from  Mary  Scull,  executrix  and  sole  devisee  of  John  Scull, 
to  Oliver  English,  dated  12th  of  November  1829,  and  acknow- 
ledged the  same  day,  though  not  recorded  until  5th  of  June  1834. 
On  this  offer  plaintiffs  produced  the  original  deed,  which  was  read, 
and  which  conveys  to  English  only  fifty-three  feet  from  Cherry 
Alley. 

This  ejectment  was  brought  to  recover  from  Mitchel  or  his  ten- 
ant the  ground  between  the  line  53  feet  from  Cherry  Alley  and  a 
line  at  the  distance  of  55  feet  from  that  alley.  There  is  endorsed 
on  the  deed  from  Mary  Scull  to  Oliver  English  as  follows : 

"  In  addition  to  the  within  named  53  feet  of  ground  sold  to  Oli- 
ver English,  I  hereby  further  grant  and  sell  to  him  his  heirs  and 
assigns  two  feet  of  ground  (or  the  whole  balance  of  this  lot,  be 
the  same  more  or  less)  which  said  lot  may  contain,  and  which 
cannot  be  certainly  ascertained,  the  consideration  mentioned  in 
this  indenture  being  in  full  thereof;  as  witness  my  hand  and  seal 
this  third  of  May  1830. 

[Two  witnesses.]  MARY  SCULL." 

Although  the  deed  was  recorded  as  above  stated,  this  covenant 
was  not  recorded.  It  was  easy  to  have  it  acknowledged  or  proved ; 
but  this  was  never  done;  probably  because  it  was  worthless  and 
useless.  Ever  since  Crotzer  v.  Russel  (9  Serg.  fy  Rawle  78-80), 
followed  by  numerous  cases,  it  has  been  settled  that  the  deed 
being  the  last  and  most  solemn  act  in  the  transfer  of  lands,  cor- 
rects and  controls  the  prior  articles  of  agreement,  and  to  this  I 
know  of  no  exceptions  except  mistake  or  fraud.  The  line  written 
at  the  foot  of  that  copy  of  the  article  which  was  in  the  possession 
of  English,  shows  that  he  was  early  apprised  that  the  deed  would 
be  as  it  is ;  and  from  the  charge  of  the  judge  we  learn  that  ac- 
cording to  that,  the  interest  of  one  year  on  the  purchase  money 
was  thrown  off  on  the  settlement ;  this  is  pretty  near  conclusive 
proof  that  there  was  neither  mistake  nor  fraud,  but  a  change  of 
quantity  and  lines  for  a  consideration  agreed  on. 

English  never  recorded  his  articles  nor  his  deed  until  after  Scull 
had  sold  the  two  feet  to  Miller,  and  Miller  to  Ivory,  and  Ivory  to 
Mitchel  by  deeds  all  of  which  were  recorded.  But  there  was 
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something  like  an  attempt  to  prove  immediate  possession,  which 
totally  failed.  The  deed  to  Miller  was  only  three  days  after  the 
agreement  with  English,  who  was  not  to  obtain  possession  for 
nine  months,  and  no  proof  that  he  did  go  into  possession  sooner. 
The  recording  of  Miller's  deed  gave  the  legal  right  to  him  and  to 
all  who  came  under  him ;  and  if  Mrs.  Scull  had  conveyed  the  two 
feet  in  dispute  instead  of  the  unmeaning  covenant  above  cited,  it 
would  not  have  devested  the  right  of  Miller  or  those  claiming 
through  him.  It  is  plain  that  Mr.  Scull  made  a  mistake  in  selling 
two  feet  to  two  different  persons,  and  honestly  went  to  English 
and  stated  this,  and  the  mode  of  rectifying  this  was  agreed  on, 
and  this  agreement  has  been  carried  into  effect  in  a  manner  which 
the  law  had  and  does  sanction.  The  testimony  of  the  lawyer  to 
whom  English  showed  this,  and  who  advised  him  that  he  might 
insist  on  55  feet,  makes  the  matter  stronger.  English  did  not 
reject  and  return  the  deed,  but  kept  it,  probably  because  of  his 
agreement  to  take  53  feet  on  abatement  of  interest. 

Some  dozen  of  bills  of  exceptions  were  taken  during  the  trial 
to  the  admission  or  rejection  of  testimony ;  no  error  is  assigned 
on  these.  It  is  alleged  as  error  that  the  court  left  the  effect  of 
these  writings  or  some  of  them  to  the  jury,  and  it  was  error ;  for 
the  reasons  above  given  the  court  ought  to  have  instructed  the 
jury  that  on  the  face  of  the  writings,  and  the  effect  of  the  Record- 
ing Acts,  the  legal  title  was  in  the  defendants.  And  it  is  not  easy 
to  see  anything  in  the  parol  evidence,  taken  altogether,  going  to 
impair  this  title. 

Our  laws  and  our  Recording  Acts  require  titles  to  be  written 
and  recorded ;  and  when  so  done,  courts  and  juries  cannot  do 
worse  than  to  depart  from  these,  and  unsettle  rights  and  disturb 
property  and  possessions  on  vague  remembrance,  or  total  want  of 
recollection  as  to  facts  which  transpired  long  ago,  or  on  witnesses 
supposing  or  thinking  that  such  and  such  thing  happened,  or  hap- 
pened in  a  certain  way. 

There  is  evidence  to  show  that  even  at  53  feet  defendants  for  5 
or  6  feet  are  over  the  line  between  3  and  6  inches  at  a  back  cor- 
ner. If  the  parties  think  it  worth  while  to  go  to  the  trouble  and 
expense  of  another  trial,  this  may  be  ascertained. 

Judgment  reversed,  and  venire  de  novo  awarded, 
vin.  —  B 
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Jones  against  Lewis. 

Notice  directed  to  an  endorser  may  be  deposited  in  the  post-office  at  which  he 
receives  his  letters  and  newspapers,  if  he  do  not  live  in  the  post-town  or  at  any 
other  place  as  convenient  to  the  holder. 

ERROR  to  the  District  Court  of  Allegheny  county. 

This  action  was  brought  by  E.  Jones  &  Co.,  endorsers  of  a 
promissory  note  drawn  by  F.  R.  Smith,  on  the  2d  of  July  1842, 
for  $143,  payable  to  the  order  of  A.  Kirk  Lewis,  the  defendant, 
at  six  months,  and  endorsed  by  him  to  the  plaintiffs,  who  deposited 
it  in  bank  for  collection.  Being  unpaid  at  maturity,  it  was  put 
into  the  hands  of  a  notary  for  protest,  and  protested  by  him,  after 
demand  of  payment  from  the  drawer,  notice  of  which  was  de- 
posited by  him  in  the  post-office  at  Pittsburgh,  directed  to  the 
defendant,  who  lived  beyond  the  Monongahela  river,  contiguous 
to,  but  out  of  the  city  limits,  but  who  kept  a  box  and  received  his 
letters  and  newspapers  at  the  city  post-office,  which  happened  to 
be  the  nearest  one  to  his  residence.  The  court  before  whom  the 
cause  was  tried  directed :  "  That  putting  a  notice  of  protest  into 
the  post-office  where  it  is  not  to  be  conveyed  by  mail  to  the  town 
or  place  where  the  endorser  resides,  but  when,  as  in  the  present 
case,  the  endorser  resides  within  a  mile  of  the  notary,  and  in  sight 
of  the  town  or  city  where  the  post-office  is  situated,  is  not  of 
itself  sufficient  evidence  to  fix  the  endorser." 

Washington,  for  plaintiff  in  error,  relied  on  1  Peters  33,  578; 
9  Wheaton  581 ;  11  Wheaton  438. 

Robb,  for  defendant  in  error,  relied  on  11  Johns.  187,  231 ;  20 
Johns.  382. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  rule  is,  that  notice  must  be  served  on  the 
person,  or  left  at  his  dwelling  or  place  of  business :  the  exception 
to  it  is  that  it  may  be  transmitted  through  the  post-office  when 
there  is  a  violent  probability  that  it  will  reach  him  in  the  regular 
course  of  the  mail.  But  this  exception  is  insufficient  to  admit  of 
a  deposit  in  the  post-office  of  notice  to  an  endorser  who  lives  in 
the  post-town,  or  the  town  inhabited  by  the  holder.  The  post- 
office  is  an  interdicted  medium  of  communication  with  such  an 
endorser,  not  because  it  is  essentially  an  active  agent  of  trans- 
mission, but  because  the  use  of  it  is  permitted  not  only  when  it  is 
sure  in  its  results,  but  also  a  convenience  to  the  holder.  It  is  per- 
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mitted,  not  as  a  medium  of  notice  provided  by  the  government, 
but  as  an  indulgence  consisting  with  safety  to  all  parties :  it  is 
interdicted  when  there  is  nothing  to  be  gained  by  indulgence,  and 
where  it  is  just  as  convenient  and  safe  for  the  holder  to  leave  the 
notice  at  the  endorser's  dwelling  or  counting-house.  When  it  is 
said,  as  it  was  by  Mr  Justice  Martin  in  Laporte  v.  Landry  (5 
Louisiana  Rep.  N.  S.  359),  that  the  post-office  is  not  a  legal  place 
of  deposit  for  notices,  it  is  to  be  intended  that  the  party  to  be 
affected  lives  in  the  same  town.  Had  this  endorser  resided  in 
Pittsburgh,  it  is  certain  that  notice  through  the  post-office  would 
not  have  affected  him  unless  it  had  been  shown  to  have  come  to 
hand  in  due  season ;  but  he  resided  in  the  country,  and  the  Pitts- 
burgh office  was  not  only  the  nearest  one  to  his  residence,  but  the 
one  from  which  he  received  his  letters  and  newspapers,  and  he 
was  consequently  within  the  reason  of  the  exception.  Construc- 
tive notice  is  founded  on  a  violent  probability  of  actual  notice ; 
and  the  presumption  that  a  letter  will  come  to  hand,"  is,  to  say  the 
least,  as  violent  when  it  has  been  deposited  in  the  nearest  post- 
office  as  when  it  has  been  mailed  in  the  most  remote  part  of  the 
United  States.  In  the  first  case  it  is  sure  not  to  miscarry  in  the 
transit,  for  there  is  to  be  none ;  and  there  is  less  danger  that  it 
will  find  its  way  as  a  dead  letter  into  the  catacombs  of  the  general 
post-office.  Yet  had  this  notice  miscarried  in  a  transit  by  mail, 
whether  from  the  distant  city  of  New  Orleans  or  the  conterminous 
city  of  Allegheny,  it  would  equally  have  been  constructive  notice, 
which,  like  the  registry  of  a  deed,  is  not  merely  prima  facie  evi- 
dence, but  conclusive;  and  it  seems  to  me  that  to  affect  the 
endorser  with  it  by  a  transit  and  not  by  a  deposit*  would  be  an 
arbitrary  regulation  and  a  distinction  without  a  difference.  A 
notice  dropped  into  the  post-office  nearest  his  residence  would  be 
almost  sure  to  reach  him ;  and  when  he  lives  out  of  town,  the 
case  would  seem  to  fall  within  the  reason  for  transmission  by 
mail.  True  it  is,  that  as  a  postmaster  is  not  entitled  to  demand 
postage  on  a  deposit,  it  is  not  his  duty  to  deliver  it ;  but  it  is  not 
the  less  certain  that  he  will  deliver  it,  though  the  artificial  pre- 
sumption in  favour  of  duty,  it  must  be  admitted,  is  not  so  strong. 
The  commercial  law,  founded  as  it  is  on  usage,  and  dealing  with 
realities  instead  of  suppositions,  is  eminently  practical ;  and  it  is 
notorious  that  postmasters  deliver  deposited  letters  as  regularly  as 
they  do  the  contents  of  the  mails.  Such  is  the  actual  course  of 
the  post-office.  The  letter-carriers  are  regularly  charged  with 
the  delivery  of  them,  or  they  are  delivered  to  those  who  call ;  and 
though  the  postmaster's  services  in  respect  to  them  are  gratuitous, 
they  are  not  the  less  regularly  rendered.  No  judge  has  said  that 
the  post-office  is  not  a  legal  place  of  deposit  where  the  endorser 
lives  in  the  country,  or  at  such  a  distance  as  would  make  the  em- 
ployment of  a  special  messenger  burthensome.  Ransom  v.  Mack 
(2  Hill's  R.  190),  was  the  case  of  a  notice  sent,  by  the  active 
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agency  of  the  mail,  from  one  post-office  to  another;  and  it  was 
held  to  have  been  mis-sent  only  because  it  was  not  directed  to  the 
post-office  nearest  to  the  residence.  That  was  a  different  case  in 
every  particular.  On  the  other  hand,  the  very  point  was  ruled  to 
the  contrary,  but  only  in  a  single  case.  In  The  Bank  of  Colum- 
bia v.  Lawrence  (1  Peters  R.  580),  a  notice  put  into  the  post-office 
at  Georgetown  and  addressed  to  the  endorser  at  that  place,  was 
held  to  affect  him  because  that  post-office  was  the  nearest  one  to 
his  residence  in  the  country,  and  that  at  which  he  received  com- 
munications by  mail,  though  he  had  a  place  of  business  at  Wash- 
ington to  which  it  might  have  been  sent.  We  have  authority  as 
well  as  reason,  therefore,  for  saying  that  the  evidence  of  notice  in 
this  instance  was  sufficient. 

Judgment  reversed  and  venire  de  novo  awarded. 


Kuester  against  Keck. 

A  terre-tenant  is  incompetent  to  testify  on  the  trial  of  an  issue  which  may  affect 
the  estate  which  he  occupies. 

ERROR  to  the  District  Court  of  Mercer  county. 
John  Keck  against  J.  M.  Kuester.     This  case  is  distinctly  stated 
in  the  opinion  of  the  Court. 

Stewart  and  Dunlop,  for  plaintiff  in  error. 
Holstein,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  was  a  scire  facias  sued  out  by  Keck  upon  a 
judgment  against  Kuester,  for  the  purpose  of  continuing  its  lien 
upon  the  real  estate  bound  by  it.  On  the  trial,  the  defendant 
offered  Thomas  Stevenson  as  a  witness,  to  whom  the  plaintiff 
objected  on  the  ground  of  interest,  and,  in  order  to  show  the  inte- 
rest of  the  witness,  read  in  evidence  to  the  court  a  deed  of  con- 
veyance whereby  there  was  granted  to  him  the  use  and  occupation 
of  a  certain  house  and  lot  of  ground,  with  its  appurtenances,  which 
the  plaintiff  claimed  to  charge  with  the  amount  of  his  judgment, 
until  the  youngest  child  of  the  witness,  though  it  might  as  yet  be 
unborn,  should  attain  full  age.  The  court  considered  the  witness 
as  having  an  interest  in  direct  opposition  to  the  plaintiffs  claim, 
and  accordingly  rejected  him.  It  has  been  contended  that  the 
interest  of  the  witness  in  the  house  and  lot  might  never  be  affected 


Sept.  1844.]  OF  PENNSYLVANIA.  17 

[Kuester  v.  Keck.] 

l>y  the  plaintiff's  recovery,  as  the  defendant  might  have  other  pro- 
perty out  of  which  the  plaintiff  might  levy  the  amount  of  his  reco- 
very, or  the  defendant  in  the  judgment  might  pay  it  out  of  means 
within  his  own  power,  and  not  permit  the  plaintiff  to  proceed  by 
execution  against  the  house  and  lot  in  the  occupation  of  the  wit- 
ness. The  interest  of  the  witness,  therefore,  as  it  is  alleged,  is 
contingent,  and  too  remote  to  preclude  him.  But  all  this  might 
be  said  of  a  surety,  sued  jointly  on  a  bond  with  his  principal ;  yet 
I  apprehend  it  would  scarcely  be  said  that  the  surety's  interest  in 
such  case  was  so  remote  or  contingent  as  not  to  render  him  an 
incompetent  witness  for  his  principal.  It  is  plain  in  this  case  that 
the  witness  occupies  pretty  much  the  situation  of  a  terre-tenant, 
in  regard  to  the  house  and  lot;  his  interest,  at  least,  is  equally 
great ;  he  is  to  have  the  full  use  and  enjoyment  of  the  same,  rent 
free,  until  the  youngest  child  which  he  may  have  at  any  time  shall 
attain  full  aee.  Now,  we  have  no  instance,  that  I  know  of,  of  a 
terre-tenant  being  ruled  a  competent  witness  to  discharge  the  land 
occupied  by  him  from  the  lien  of  a  judgment  binding  it,  in  a  writ 
of  scire  facias  seeking  to  make  it  liable.  We  think  the  court 
below,  therefore,  acted  correctly  in  rejecting  the  witness. 

Judgment  affirmed. 


Spires  against  Hamot. 

If  an  unconditional  payment  be  made  upon  a  bond  bearing  interest,  which  is 
not  yet  due,  it  must  be  applied  first  to  the  extinguishment  of  the  interest  up  to 
the  time  when  the  payment  is  made  ;  then  to  the  principal,  pro  tanto. 

ERROR  to  the  District  Court  of  Erie  county. 

John  Spires  against  P.  S.  V.  Hamot.  This  was  an  action  of 
debt  upon  a  bond  dated  the  26th  February  1836,  in  the  penalty 
of  $28,000,  conditioned  for  the  payment  of '$14,500  "on  or  before 
the  26th  February  1846,  with  the  lawful  interest,  the  first  interest 
payment  becoming  due  on  the  26th  February  next."  In  this  suit 
the  plaintiff  claimed  to  recover  the  interest  which  became  due  on 
the  26th  February  1841,  and  the  26th  February  1842.  It  ap- 
peared that  the  interest  had  been  paid  annually  up  to  the  26th 
February  1840,  and  on  the  3d  July  1840  the  defendant  paid 
$4854.37  "on  account  of  principal  and  interest  in  this  bond." 

The  court  below  was  of  opinion,  and  so  instructed  the  jury,  that 
the  payment  of  $4854.37  was  not  to  be  applied  to  the  debt,  which 
only  became  payable  in  1846 ;  but  that  it  was  to  bear  interest  in 
favour  of  the  defendant,  and  the  aggregate  to  be  applied  to  the 
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extinguishment  of  the  interest  upon  the  bond  as  it  annually  be- 
came payable,  and  so  toties  quoties  until  the  sum  paid,  with  its 
interest,  is  credited ;  and  directed  a  verdict  for  the  defendants. 

Walker,  for  plaintiff  in  error,  cited  1  Doll.  124. 
Galbreath,  for  defendant  in  error. 

PER  CURIAM. — Tracy  v.  Wicoff  has  long  since  ceased  to  be 
authority.  It  has  been  directly  overruled  in  Primrose  v.  Hart,  (1 
DalL  378) ;  The  Commonwealth  v.  Miller,  (8  Serg.  $  Rawle  458) ; 
and  Smith  v.  Shaw,  (2  Wash.  C.  C.  R.  167),  in  accordance  with 
all  the  English  decisions  since  Chase  v.  Box,  (2  Freem.  261),  which 
was  the  first  of  them,  and  decided  in  1702. 

The  truth  is,  Tracy  v.  Wicoff  is  as  unfounded  in  principle  as  it 
is  in  authority;  for,  calculating  interest  on  payments,  the  debt 
would,  in  course  of  time,  be  discharged,  both  principal  and  inte- 
rest, by  payment  of  interest  only.  The  rule  established  by  all 
other  decisions  is  that  a  partial  payment  is  to  be  applied  to  the 
interest,  in  the  first  place,  and  in  the  second  to  the  principal.  The 
reason  is  that,  though  interest  may  be  reserved  to  be  paid  yearly, 
half-yearly  or  quarterly,  it  accrues  from  day  to  day,  and  not  like 
rent  from  year  to  year.  A  creditor  may  refuse  to  receive  the 
principal  before  it  is  due,  or  a  part  of  it  when  due,  except  on  his 
own  terms ;  and  were  he  to  receive  it  as  a  payment  bearing  inte- 
rest, it  would,  in  effect,  be  a  loan.  But  if  he  receive  it  uncondi- 
tionally, the  residue  applied  to  the  principal,  after  payment  of  the 
interest,  stops  interest  on  the  principal  pro  tanto.  The  last  of  the 
endorsements  on  this  bond  purports  that  the  payment  was  re- 
ceived "on  account  of  principal  and  interest,"  which  is  no  more 
than  the  law  would  imply.  The  jury,  therefore,  were  directed  to 
adopt  an  erroneous  rule  of  computation. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Frazier  against  The  Erie  Bank. 

If  an  agent  procure  the  note  of  his  principal  to  be  discounted,  and  deposit  the 
proceeds  in  bank  to  his  own  credit,  the  principal  may  maintain  an  action  therefor 
against  the  bank  in  his  own  name,  notwithstanding  the  bank,  after  notice,  had 
paid  the  money  on  the  check  of  the  agent. 

ERROR  to  the  Common  Pleas  of  Erie  county. 

John  L.  Frazier  against  The  Erie  Bank.     This  was  an  action 
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on  the  case,  the  facts  of  which  are  fully  stated  in  the  opinion  of 
the  Court. 

Marshall,  for  plaintiff  in  error. 
Babbit,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Prentice  and  Struthers  drew  two  drafts,  one  for 
$600,  the  other  $1000,  on  John  Mitchell,  Esq.,  superintendent  on 
the  Erie  Canal,  payable  to  the  order  of  James  Struthers.  The 
drafts  were  accepted  by  Mitchell,  payable  when  State  funds  were 
received.  James  Struthers,  the  payee,  being  largely  indebted  to 
the  plaintiff,  either  in  payment  of  the  debt,  or  as  a  collateral  secu- 
rity, handed  over  the  two  drafts  to  him.  James  Struthers  was  the 
holder  of  other  notes  of  a  similar  description.  The  Erie  Bank  was 
in  the  practice,  when  in  funds,  of  cashing  these  notes  in  relief 
paper;  and,  aware  of  this,  Frazier  advised  Struthers,  for  what 
reason  does  not  appear,  to  place  the  drafts  in  the  hands  of  R.  H. 
Rees  for  collection  and  negotiation  with  the  Bank.  Struthers  en- 
dorsed the  notes,  handed  them  over  to  Frazier,  and  he  gave  them 
to  Rees.  Rees,  on  his  return  from  the  Bank,  represented  that,  for 
reasons  which  he  stated,  he  could  not  draw  the  money  for  two  or 
three  days ;  advised  Struthers  and  Frazier  to  go  home,  and  that 
he  would  receive  the  money  and  would  bring  it  to  them.  It  sub- 
sequently appeared  that  Rees  received  $600  on  the  draft,  and  also 
a  draft  on  a  Mr  Newton,  of  Warren  county,  for  $784.  This  draft 
he  handed  to  Frazier,  who  received  the  same  in  par  funds.  The 
money  remaining  due  on  the  drafts  was  passed  to  the  credit  of 
Rees  on  the  books  of  the  Bank.  A  few  days  afterwards,  Struthers 
being  informed  that  Rees  had  failed,  called,  in  company  with  Mr 
Abell,  who  was  the  agent  of  Frazier,  on  the  cashier  of  the  Bank, 
who  informed  them  of  the  above  stated  facts.  They  then  told  the 
cashier  distinctly  that  the  drafts  did  not  belong  to  Rees,  but  to 
Frazier;  that  Rees  was  but  the  agent  for  the  collection  of  them; 
and  at  the  same  time  Abell  presented  an  order  from  Frazier  for 
the  drafts.  Mr  M'Sparen,  the  cashier,  refusing  to  deliver  the 
drafts  to  Abell,  he  requested  him  not  to  pay  the  money  over  to 
Rees,  but  to  hold  it  for  Frazier;  and  he  agreed  to  do  so.  The 
cashier  further  told  Mr  Abell  that  if  Frazier  would  get  Mr  Rees's 
check,  they  would  pay  him  the  balance.  This  Frazier  afterwards 
procured,  and  presented  it  for  payment,  when  he  was  informed 
that  Kellog  &  Clark  had  attached  the  money  as  the  property  of 
Rees,  and  that  the  Bank  could  not  pay  it  until  the  attachment  was 
disposed  of.  The  attachment  was  afterwards  discontinued  ;  but, 
before  it  was  discontinued,  in  utter  disregard  of  the  promise  to 
Abell,  they  settled  with  Rees,  and  refused  to  pay  Frazier,  who 
again  presented  the  check.  Rees,  when  he  presented  the  drafts, 
represented  them  as  his  own  property. 
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If  the  above  be  a  true  representation  of  the  evidence,  it  appears 
that  Frazier  was  the  owner  of  the  drafts,  and  of  course  entitled  to 
the  proceeds.  Rees  stands  in  the  situation  of  a  fraudulent  agent, 
guilty  of  a  gross  breach  of  trust.  Of  this  state  of  facts,  the  Bank 
had  full  and  ample  notice.  It  must  be  remarked  that  there  is  no 
reason  to  believe  that,  at  the  time,  the  cashier  or  any  officer  of  the 
Bank  were  aware  of  the  real  nature  of  the  transaction.  There  is 
nothing  to  implicate  them  in  the  fraud.  No  exception,  therefore, 
can  be  taken  to  the  payment  of  $600,  or  to  a  credit  for  the  pro- 
ceeds of  the  draft  as  received  by  Frazier.  To  that  amount,  there- 
fore, the  defendant  is  entitled  to  a  credit.  For  what  remains, 
after  making  this  deduction,  this  suit  can  only  be  maintained  ;  and 
whether  the  plaintiff  can  recover  that,  was  the  difficulty  made  in 
the  District  Court.  The  view  of  the  learned  Judge  is  not  very 
obvious ;  but  he  seems  to  have  been  of  the  opinion,  and  has  so 
instructed  the  jury,  that  as  the  balance  of  the  drafts  was  placed 
to  the  credit  of  Rees,  no  person  but  he  can  receive  it ;  that  this 
suit  against  the  Bank,  who  are  depositaries  of  the  money,  can  only 
be  sustained  in  his  name.  To  this  direction  I  totally  dissent. 
This  suit  is  properly  brought  in  the  name  of  the  owner  of  the  mo- 
ney ;  and  to  whom  does  it  belong  but  to  Frazier,  who  was  the 
owner  of  the  drafts  ?  Rees  was  but  an  agent  for  a  special  pur- 
pose, and  he  acquires  no  property  in  the  drafts  or  their  proceeds 
as  against  his  principal,  and  certainly  he  can  acquire  none  through 
the  medium  of  a  fraud  ;  and  why  it  should  be  necessary  to  use  the 
name  of  a  fraudulent  agent,  who  has  no  claim  or  pretence  of  claim 
to  the  money,  I  cannot  imagine.  It  is  a  suit  by  the  owner  to 
recover  money  in  the  hands  of  a  third  person,  who  holds  it,  after 
notice,  for  his  use.  A  merchant  sends  his  clerk  to  deposit  money 
in  bank,  and  instead  of  depositing  it  in  the  name  of  his  employer, 
he  deposits  it  in  his  own  name :  would  a  payment  to  the  clerk, 
after  having  notice  of  the  fraud,  protect  the  bank  from  the  suit  of 
the  principal?  Would  it  be  necessary  to  bring  suit  in  the  name 
of  the  clerk  ?  This  will  not  be  pretended ;  for  to  whom  does  the 
money  belong?  Surely  not  to  the  clerk,  but  to  the  principal ;  and 
as  soon  as  the  bank  are  informed  of  the  fraud,  they  become  stake- 
holders, and  must  pay  the  money  to  the  person  entitled  to  it. 

Again :  A  merchant  sends  his  clerk  with  a  check  to  draw  money 
out  of  bank  for  the  ordinary  purposes  of  his  business.  The  clerk 
draws  the  money  and  deposits  it  in  his  own  name.  Of  this,  the 
the  bank  in  due  time  has  notice.  To  whom  are  they  bound  to  pay 
the  money  ?  to  the  fraudulent  clerk  or  the  owner  ?  Can  it  be  that 
by  the  fraudulent  transfer  of  the  funds  to  himself,  he  acquires  such 
a  property  as  that  he  only  can  receive  it,  and  that  it  can  be  only 
received  in  his  name?  It  is  true  that  until  thn  bank  has  notice, 
they  may  consider  the  agent  as  the  owner  of  the  funds;  but  when 
they  are  informed  the  money  belongs  to  the  principal,  they  are,  as 
in  justice  they  should  be,  placed  in  a  different  situation.  They 
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are  stakeholders  for  the  owner,  and  must  at  their  peril  pay  it  to 
him ;  and  to  protect  themselves,  they  may  require  an  indemnity. 
If,  therefore,  on  another  trial,  the  jury  should  believe  that  the 
drafts  were  transferred  by  Struthers  to  Frazier,  that  Rees  was  an 
agent  for  the  collection,  and  that  the  bank  had  notice  of  it  before 
payment,  the  suit  is  properly  brought,  and  the  plaintiff  is  entitled 
to  receive  the  money  which  remains,  after  deducting  the  $600  and 
the  proceeds  of  the  draft  on  Newton. 

We  also  think  that  the  court  erred  in  the  answer  to  the  fifth 
point.  Unless  there  was  a  special  agreement  to  that  effect,  the 
defendants  are  not  entitled  to  a  credit  for  the  difference  between 
the  par  value  of  the  draft  on  Newton,  and  relief  State  funds.  The 
presumption  is,  that  it  was  received  as  a  payment  for  the  amount 
expressed  on  the  face  of  the  draft,  and  no  more.  If  it  be  other- 
wise, the  special  agreement  must  be  proved  by  the  Bank ;  the  onus 

is  thrown  upon  them. 

• 

Judgment  reversed,  and  venire  de  novo  awarded. 


Cavett's  Appeal. 

It  is  essential  to  the  probate  of  a  will,  to  which  the  alleged  testator  did  not 
sign  his  name  but  made  his  mark,  that  it  should  be  proved  by  two  witnesses  that 
he  was  so  infirm  as  to  be  unable  to  write  his  name :  it  is  not  sufficient  that  it 
should  have  been  testified  by  one  witness  that  he  was  unable  to  write,  and  by 
the  two  subscribing  witnesses  that  he  acknowledged  the  instrument  to  be  his  last 
will  and  testament  after  he  had  put  his  mark  to  it. 

APPEAL  from  the  decree  of  the  Register's  Court  of  Westmore- 
land county  admitting  to  probate  and  granting  letters  testamentary 
upon  a  paper  purporting  to  be  the  last  will  and  testament  of  Ro- 
bert McKean  deceased.  The  will  and  the  name  Robert  McKean 
signed  to  it  were  written  by  Benjamin  Byerly,  and  the  alleged 
testator  made  his  mark  at  the  name.  Upon  a  hearing  of  the  case 
before  the  Register's  Court,  Adam  Ludwick  and  Benjamin  Miller, 
who  were  the  subscribing  witnesses  to  the  paper,  testified  as 
follows : 

Adam  Ludwick  sworn. — This  is  my  handwriting  (the  will  was 
here  exhibited  to  the  witness).  I  did  not  see  Mr  McKean  sign  this 
will.  When  I  went  there  Mr  McKean  was  sitting  in  his  arm- 
chair, near  the  table  where  the  will  was  on  ;  he  told  me  he  had 
been  making  some  alterations  in  his  will,  and  told  me  to  sign  it  as 
a  witness;  before  I  signed  it  Benjamin  Byerly  asked  him  if  he 
acknowledged  that  to  be  his  last  will  and  testament ;  he  said  yes, 
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and  requested  me  the  second  time  to  sign  it ;  I  signed  it,  and  this 
is  my  name  to  that  paper.  His  mark  was  to  it  when  I  signed  it ; 
that  is  the  paper,  it  was  as  it  is  now,  this  paper  was  before  him ; 
I  saw  nothing  the  matter  with  his  mind  at  the  time  I  signed  the 
will;  I  believe  he  was  of  sound  mind  at  the  time;  he  told  Mr 
Byerly  in  my  presence  to  destroy  the  former  will. 

Cross-examined. — I  did  not  then  retire,  but  stayed  until  after  the 
other  witness  had  signed  it ;  he  was  not  in  at  the  time  I  signed  it. 
The  alleged  testator  did  not  take  the  paper  in  his  hand.  I  do  not 
recollect  whether  there  were  other  papers  on  the  table  at  the  time ; 
there  might  have  been,  part  of  the  will  was  covered  over.  The 
paper  remained  in  the  same  situation  as  when  I  came  in ;  it  lay 
on  the  table.  The  deceased  was  not  more  than  3  or  4  feet  from 
the  table  ;  I  cannot  tell  who  wrote  the  will,  I  did  not  see  it  wrote. 
I  did  not  see  the  old  will.  When  Mr  Miller  came  in  I  heard  the 
old  man  say  he  had  made  some  alterations,  but  whether  he  said 
will,  I  cannot  say.  Thomas  McKean,  a  brother  of  deceased, 
requested  me  to  come  there  that  day ;  this  paper  was  not  read  to 
him  while  I  was  there.  I  saw  no  writing  except  a  few  lines  of 
the  will  itself,  at  the  bottom  of  it. 

Benjamin  Miller  sworn. — (Will  exhibited) — This  is  my  name  ; 
Mr  Black  came  up  for  me ;  I  went  down  with  him ;  went  into  the 
room  where  the  testator  was,  and  bid  him  the  time  of  day.  He 
told  me  he  was  better  than  he  had  been,  he  had  been  unwell  a  day 
and  a  night  before,  and  that  he  was  much  better.  When  I  went 
in  he  said,  "  I  took  a  notion  to  alter  my  will,  and  I  have  to  bother 
my  neighbours  again;"  the  next  was,  we  began  talking  about 
other  matter,  his  health,  &c.  Mr  Byerly  said  the  will  was  ready 
for  signing;  I  got  up  then,  and  asked  the  old  man  if  it  was  his 
wish  that  these  alterations  were  making,  or  made,  he  said  it  was ; 
I  then  thought  he  would  say  something  more.  I  paused ;  there 
was  nothing  said;  then  I  went  and  signed  it.  Before  that  Mr 
Byerly  said  the  evening  was  drawing  to  a  close,  and  then  I  went 
and  signed  it.  Mr  McKean  was  probably  six  feet  from  the  will 
when  I  signed  it ;  Adam  Ludwick's  name  was  to  the  paper  when 
I  signed  it.  Any  person  could  have  seen  the  paper  from  Mr 
McKean's  position;  I  can't  say  whether  he  saw  it  or  not;  there 
was  no  person  betwixt  me  and  him.  I  think  there  were  other  pa- 
pers under  it,  one  covered  over  it  in  part.  Mr  Byerly  was  a  little 
bit  from  the  table  at  the  time  he  said  the  will  was  ready  for  sign- 
ing. After  I  had  signed  it  I  had  no  consideration  about  the  will ; 
I  had  seen  no  change  in  the  man  at  the  time;  I  think  he  was  of 
sound  mind  at  the  time.  Mr  McKean  died  in  November  1841. 
He  was  blind  of  one  eye ;  he  told  me  himself  he  had  lost  one  eye ; 
he  wore  two  pair  of  spectacles  when  he  was  reading — but  whether 
his  eyes  were  weak  I  cannot  tell ;  this  was  before  the  date  of  the 
will  he  told  me  this ;  I  arn  not  able  to  say  positively  whether  he 
had  these  spectacles  on  when  I  went  into  the  room ;  it  runs  in  my 
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mind  he  had:  I  did  not  hear  the  will  read  to  him;  I  did  not  hear 
him  tell  anybody  to  sign  his  name  to  the  paper,  or  make  his  mark ; 
the  mark  was  on  the  paper  when  I  first  saw  it,  and  his  name  writ- 
ten ;  I  did  not  see  any  writing  on  the  other  papers  that  were  on 
the  table ;  Mr  McKean  was  sitting  with  his  side  towards  the 
table — there  were  a  few  lines  at  the  lower  end  of  the  paper  that 
were  not  covered. 

Rev.  Alexander  M'Candless  sworn. — I  called  frequently  with 
Mr  McKean  between  May  and  November  1841.  I  heard  Mr 
McKean  say  he  intended  to  leave  very  considerable  to  the  Foreign 
Missionary  board ;  it  is  all  I  heard  him  say  on  that  subject ;  I 
heard  him  repeat  it. 

Dr  Benjamin  R.  Marchand  sworn. — Some  two  or  three  years 
before  Mr  McKean's  death  he  complained  to  me  of  his  eye-sight 
becoming  defective;  I  examined  his  eyes  and  found  him  blind  in 
one  eye  from  the  catoreel ;  I  had  then  some  apprehension  from  the 
appearance  of  the  other  eye ;  but  from  that  time  till  the  time  of 
his  death,  I  heard  no  complaint  about  his  eye-sight  from  him — he 
was  always  able  to  recognize  me  by  sight  when  I  visited  him ;  he 
was  hard  of  hearing;  he  required  from  me  a  loud  and  distinct 
tone  of  voice  to  be  understood ;  persons  whose  voices  he  was 
familiar  with  he  could  hear  with  less  exertion. 

Cross-examined. — I  was  called  on  very  frequently  to  visit  him 
in  relation  to  the  complicated  diseases  with  which  he  was  afflicted  ; 
in  the  subsequent  visits  he  never  asked  me  to  examine  his  eye- 
sight ;  I  heard  no  complaint  from  him  afterwards  in  regard  to  his 
eyes ;  I  presume  he  could  recognize  any  person  at  the  distance  of 
8  or  10  feet,  or  half  the  distance  of  the  room ;  generally  when  I 
visited  him  the  room  was  dark,  by  the  blinds  being  down;  after 
being  in  the  room  a  while,  I  could  see  distinctly ;  I  don't  know 
the  reason  why  the  room  was  kept  dark ;  on  some  occasions  I  had 
to  repeat  very  loud  to  make  him  understand  me ;  his  niece  Agnes 
George,  could  get  him  to  understand  by  speaking  to  him  in  a 
lower  tone  of  voice. 

Miss  Agnes  George  sworn. — He  was  blind  of  one  eye,  and  the 
other  was  very  dim ;  it  had  been  the  case  for  a  couple  of  years ; 
he  received  a  letter  about  two  years  before  he  died,  and  tried  to 
read  it  to  me,  but  could  not  do  it ;  about  the  time,  or  before  he 
made  his  will,  the  doctor  had  sent  him  directions  with  medicine, 
and  I  wished  him  to  read  it,  he  said  he  could  not  see;  I  said  I 
would  fetch  him  his  spectacles,  he  said  he  could  not  see;  he  was 
so  deaf  that  I  could  hardly  get  him  to  understand  towards  the 
last ;  his  hearing  at  the  time  he  made  his  will  was  as  usual ;  some- 
times he  was  worse  than  at  others ;  when  he  would  get  cold. 

Cross-examined. — I  would  not  say  whether  the  letter  was  well 
or  badly  written;  I  believe  the  blinds  were  down  when  the  in- 
structions came  from  the  doctor;  I  have  seen  him  with  a  book  in 
his  hand  before  and  after  he  received  the  letter. 

VIT.  —  2  Q* 
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The  cause  coming  up  upon  this  evidence,  the  Supreme  Court 
appointed  a  commissioner  to  take  further  testimony  upon  the  sub- 
ject, who  made  a  return  of  the  following  evidence : 

Charles  Harkless  sworn. — I  was  acquainted  with  Robert  Mc- 
Kean  for  fifteen  years  before  he  died ;  he  could  write.  When  I 
first  knew  him  he  wrote  a  plain  hand ;  the  last  time  I  saw  him 
writing  anybody  could  read  it ;  it  was  a  will ;  saw  him  write  his 
name  to  three  wills.  Can't  exactly  recollect  the  time;  about  six 
years  ago ;  perhaps  not  so  long  ago  as  six  years,  since  I  saw  him 
sign  the  last  will.  He  was  always  a  sensible  man  when  I  knew 
him.  In  his  last  sickness  I  thought  he  was  not  right  at  himself; 
he  asked  me  why  I  had  been  so  long  away,  that  I  had  not  been 
there  for  six  months,  although  I  had  been  to  see  him  the  week 
before.  Mr  McKean  was  near  seventy  years  of  age  when  he 
died.  I  expect  he  had  suffered  a  good  deal  of  sickness  from  the 
time  I  saw  him  sign  the  will  until  the  time  he  died.  He  was 
about  a  year  sick,  as  near  as  I  can  recollect,  before  he  died.  The 
first  will  I  saw  him  sign  he  was  in  pretty  good  health ;  when  I 
saw  him  sign  the  last  he  was  weak  and  delicate.  For  two  years 
after  I  saw  him  sign  the  last  will  that  he  signed  in  my  presence 
he  was  healthy ;  for  a  year  before  he  died  he  was  sickly. 

Benjamin  Byerly  sworn. — William  Black  came  for  me  to  write 
the  will  of  Robert  McKean.  When  I  came  to  his  house,  Robert 
McKean  stated  to  me  that  he  wanted  to  make  some  alterations  in 
his  will.  I  did  write  it  as  he  directed  me.  When  he  came  to 
sign,  he  had  been  very  unwell  before,  but  had  got  better;  he 
stated  that  he  could  not  write  his  name,  that  his  hand  shook  or 
trembled  on  account  of  his  late  sickness ;  he  asked  me  if  it  would 
make  any  difference  if  he  would  sign  it  then  (he  was  then  at  the 
table  looking  at  the  will)  before  the  witnesses  came  in  ?  I  told  him 
I  thought  not,  if  he  would  acknowledge  it  when  the  witnesses 
came  in,  acknowledge  it  to  be  his  last  will  and  testament.  He 
then  made  his  mark  to  it  in  my  presence.  I  thought  he  could  see 
unusually  well  that  day;  he  recognized  Robert  Cavett  forty  or 
fifty  yards  off;  he  was  looking  at  him  through  the  window.  I  was 
present  when  the  witnesses  to  the  will  came  in  ;  I  understood  him 
to  acknowledge  it  in  their  presence  and  to  ask  them  to  sign  it  as 
witnesses ;  I  did  not  pay  particular  attention  to  what  was  going 
on,  not  to  all  the  conversation.  He  requested  me  to  take  the  will 
home  with  me.  I  had  a  former  will  in  my  possession,  which  he 
directed  me  to  destroy:  I  burnt  the  former  will  as  directed ;  it 
was  signed  by  himself. 

Coulter,  for  appellant,  cited  10  Watts  153;  5  Whart.  356;  6 
Serg.  6f  Rawle  489. 

Foster,  for  appellee,  cited  1  Watts  fy  Serg.  396. 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — In  the  remarks  which  the  commissioners  to  revise 
the  civil  code  have  appended  to  their  second  report,  they  say  that 
where  the  party  is  unable  to  affix  his  proper  signature  to  his  will, 
by  reason  of  infirmity  or  otherwise,  it  is  provided  in  the  statute, 
reported  by  them  as  it  has  been  enacted,  that  it  may  be  done  by 
another  person  in  his  presence  and  by  his  express  direction.  It 
must  be  admitted  that  the  statute  makes  no  such  provision  in 
express  terms;  it  requires  that  "every  will  shall  be  in  writing, 
and,  unless  the  person  making  the  same  shall  be  prevented  by  the 
extremity  of  his  last  sickness,  shall  be  signed  by  him  at  the  end 
thereof,  or  by  some  person  in  his  presence,  and  by  his  express 
direction."  It  will  be  perceived  that  if  he  be  not  thus  prevented, 
he  is  left  at  liberty  by  the  letter  to  sign  it  with  his  own  hand  or 
by  the  hand  of  another;  the  one  being  a  substitute  and  an  equi- 
valent for  the  other  at  his  election.  That  inability,  to  sign  with 
his  own  hand  is  not  an  express  condition  precedent  to  signing  by 
the  hand  of  another,  is  conclusively  shown  by  transposing  the 
clauses  of  the  sentence,  Every  will  shall  be  signed  by  the  person 
making  it,  or  by  some  person  directed  to  do  so  in  his  presence, 
unless  he  be  prevented  by  the  extremity  of  his  last  sickness — from 
doing  what  ?  Affixing  his  proper  signature  or  procuring  some  one 
to  do  it  for  him ;  and  what  ensues  the  happening  of  the  contin- 
gency 1  Not  a  license  to  employ  another,  for  it  is  a  postulate  and 
a  branch  of  the  contingency  itself,  that  he  is  unable  to  do  so ;  but 
the  case  is  left  to  stand,  as  the  commissioners  very  properly  say, 
on  the  provisions  of  the  Act  of  1705 ;  a  conclusion  not  to  be 
avoided  but  regretted,  as  nothing  could  be  more  distressing  than 
the  uncertainty  in  which  the  subject  was  involved  by  that  statute. 
But  it  is  very  clear  that  they  spoke  not  unadvisedly  of  the  legal 
effect  of  the  section  before  us  in  every  aspect  of  it,  when  liberally 
interpreted,  as  every  remedial  statute  ought  to  be ;  and  the  fact 
that  they  had  not  explicitly  declared  their  whole  intention  in  it, 
is  one  proof  among  a  thousand  of  the  inaptitude  of  language  to 
express  all  the  operations  of  the  mind,  even  when  used  by  the 
most  skilful ;  and  of  the  imperfect  adaptation  of  legislative  provi- 
sions to  particular  cases.  Little  would  have  been  done  to  prevent 
forgery  and  fraud,  had  signing  by  an  amanuensis  been  allowed  to 
convenience  or  caprice,  instead  of  necessity.  In  a  question  of 
forgery,  the  character  of  the  handwriting  must  ever  be  a  circum- 
stance of  the  first  importance ;  and  it  surely  was  not  intended  to 
dispense  with  it  where  it  could  be  had.  It  might  be  impaired  by 
tremor  or  infirmity ;  but  even  if  it  were  destroyed,  the  uncertainty 
arising  from  it  would  be  no  greater  than  if  the  name  had  been 
written  by  the  hand  of  another.  The  handwriting  of  the  party 
himself,  is  certainly  better  evidence  of  authenticity  than  that  of 
any  one  else ;  and  it  is  not  a  supposable  case  that  the  legislature 
meant  to  subvert  a  wholesome  principle  of  the  law  of  evidence, 
vm.  —  4  c 
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Then  do  the  proofs  before  us  show  that  the  alleged  testator  was 
so  infirm  as  to  be  unable  to  write  his  name  ?  The  subscribing 
witnesses  testify  that  when  they  were  called  in,  he  was  sitting 
near  the  table  on  which  lay  the  paper  with  his  name  and  mark  to 
it ;  and  that  they  subscribed  their  names  to  it  in  his  presence  and 
at  his  request.  This  is  the  substance  of  their  testimony.  His 
physician  testified  that  his  sight  was  dim,  though  he  could  readily 
distinguish  his  acquaintances ;  and  his  housekeeper  testified  that 
he  had  been  unable  to  read  a  letter  or  the  directions  of  his  physi- 
cian, though  she  had  seen  him  reading  books.  Thus  stood  the 
evidence  at  the  first  argument,  and  it  certainly  falls  short  of  proof 
of  entire  disability.  The  additional  fact  brought  out  by  the  evi- 
dence since  taken  by  our  direction,  shows  that  defect  of  vision 
was  not  the  difficulty.  The  scrivener  testified  that  he  could  see 
unusually  well  at  the  time  of  signing,  but  complained  that  "  he 
could  not  wrjte  his  name ;  that  his  hand  trembled  or  shook  on 
account  of  his  last  sickness."  The  other  witnesses  say  nothing 
about  tremor,  and  it  would  be  a  measuring  case,  did  the  question 
of  disability  stand  on  common  law  evidence  before  a  jury,  instead 
of  the  evidence  prescribed  by  a  statute  which  requires  the  testi- 
mony of  two  witnesses  to  every  part  of  the  case.  Here  it  stands 
on  the  credibility  of  the  scrivener  alone ;  and  in  that  respect  the 
proof  is  deficient.  It  is  deficient  also  in  the  evidence  necessary 
to  show  that  the  decedent's  name  was  signed  to  the  paper  in  his 
presence  and  by  his  express  direction ;  and  though  that  fact  might 
possibly  be  inferred  from  the  testimony  of  the  scrivener,  it  rests 
also  on  the  testimony  of  only  one  witness.  But  inferential  proof 
of  direction  seems  to  be  inadmissible,  as  the  statute  requires  the 
direction  to  be  express,  and  consequently  to  be  affirmatively 
proved.  Every  part  of  the  case  must  be  distinctly  made  out  to 
satisfy  the  jealous  provisions  of  a  statute  which  requires  every 
fact  that  happens  to  be  a  link  in  the  chain  of  evidence,  to  be 
doubly  proved.  The  subscribing  witnesses  prove  the  decedent's 
subsequent  acknowledgment  of  the  paper  as  his  will ;  but  not  that 
his  name  had  been  put  to  it  in  his  presence  and  by  his  express 
direction ;  for  which,  according  to  Dunlop  v.  Dunlop  (10  Watts 
153),  subsequent  acknowledgment  or  adoption,  is  not  an  equiva- 
lent. In  these  respects,  the  proof  falls  decisively  short  of  the 
sum  required  by  the  statute. 

Decree  reversed,  and  letters  testamentary  revoked. 
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Hay  against  Graham. 

In  an  action  on  the  case  founded  on  a  breach  of  promise  of  marriage,  no  legal 
inference  in  support  of  the  action  can  arise  from  proof  that  the  plaintiff  was  got 
with  child  by  the  defendant. 

Quaere :  If  in  an  action  in  case,  the  plaintiff  declare  in  two  counts  for  seduction 
and  getting  the  plaintiff  with  child,  and  for  a  breach  of  promise  of  marriage,  upon 
which  the  jury  find  a  general  verdict  for  the  plaintiff,  is  it  competent  for  the 
court  to  render  a  judgment  upon  the  second  count  in  the  declaration  alone? 

ERROR  to  the  District  Court  of  Allegheny  county. 

Manate  Graham  against  William  Hay.  This  was  an  action  on 
the  case  in  which  the  plaintiff  declared  in  two  counts :  first,  for 
seducing  the  plaintiff  and  getting  her  with  child;  second,  for  a 
breach  of  promise  of  marriage :  upon  which  the  jury  found  a  ver- 
dict for  the  plaintiff  for  $950  damages. 

The  court  below  was  of  opinion  that  the  first  count  in  the  de- 
claration was  bad,  and  rendered  a  judgment  on  the  second  count. 
The  other  points  of  the  case  appear  sufficiently  in  the  opinion  of 
the  Court. 

Black,  for  plaintiff  in  error. 
Judson,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  • —  The  declaration  of  the  plaintiff  contains  two 
counts,  the  first  for  seducing  and  getting  her  with  child,  and  the 
second  for  a  breach  of  a  promise  of  marriage  alleged  to  have  been 
made  to  her.  The  only  plea  put  in  by  the  defendant  below,  who 
is  the  plaintiff  in  error,  was  not  guilty.  On  the  trial  of  the  cause, 
evidence  was  given  showing  that  the  plaintiff  below  had  given 
birth  to  a  child,  and  some  slight  evidence  also  tending  to  prove 
that  the  defendant  had  admitted  the  child  to  be  his.  This  evi- 
dence, however,  as  was  alleged  on  the  part  of  the  plaintiff,  was 
not  given  in  support  of  the  first  count,  which  it  was  said  was 
abandoned,  but  given  for  the  purpose,  in  connection  with  other 
circumstances,  of  proving  a  promise  of  marriage.  And  it  does 
appear,  from  the  charge  of  the  court,  that  the  jury  were  told  the 
action  was  for  a  breach  of  promise  of  marriage,  and  that  the  law 
allowed  no  damages  for  seduction  in  such  cases.  It  does  not  ap- 
pear, however,  by  the  record,  that  the  count  for  seduction  was 
withdrawn  or  abandoned ;  and  the  jury  gave  a  general  verdict  for 
the  plaintiff,  assessing  the  damages  at  $950.  The  court  directed 
the  verdict  to  be  entered  on  the  second  count,  and  rendered  judg- 
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ment  thereon.  Whether  it  was  competent  for  the  court  to  do 
this  or  not,  it  is  unnecessary  to  consider  and  determine,  as  the 
judgment  must  be  reversed  upon  another  ground,  and  the  cause 
remanded  for  a  second  trial,  when  the  first  count,  which  is  cer- 
tainly bad,  may  be  withdrawn,  and  the  cause  tried  on  the  second 
count  alone. 

The  court  on  the  trial  admitted  evidence  of  the  plaintiff's  hav- 
ing borne  a  child,  and  that  when  the  witness,  alluding  to  this  child, 
said  to  the  defendant  below,  "  Mr  Hay,  we  buried  your  child  re- 
spectably and  decently  in  our  own  lot,"  he  said,  "  that  was  right." 
And  then  witness  asked  him, "  Why  don't  you  go  up  and  see  her  ?" 
(meaning  the  plaintiff  below) ;  to  which  he  replied,  "  It 's  time 
enough  till  such  time  as  she  should  get  better ;  then  he  would  go 
and  make  all  things  right."  Afterwards  the  witness  told  him  he 
"  ought  to  go  and  see  her,  and  comfort  her,  and  not  have  her  fret- 
ting so  much  about  the  matter ;"  when  he  replied, "  there  is  no 
use  in  her  fretting."  And  again,  the  court  in  charging  the  jury 
and  commenting  on  this  evidence,  after  stating  the  fair  interpreta- 
tion of  it  to  be  an  admission  that  he  was  the  father  of  the  child, 
and  her  seducer,  instructed  the  jury  that  the  reasonable  inference 
from  it,  if  they  believed  it  true,  was,  taking  it  in  connection  with 
the  other  facts  of  attention  and  courtship,  that  there  had  been  a 
promise  of  marriage — that  a  mutual  promise  of  this  kind  passed 
between  the  parties.  The  admission  of  this  evidence,  as  also  the 
charge  of  the  court  to  the  jury  in  regard  to  it,  were  excepted  to 
by  the  counsel  of  the  defendant  below,  and  form  the  ground  of 
complaint  on  the  part  of  the  plaintiff  in  error  here.  If  the  court 
were  correct  in  their  instruction  to  the  jury,  then  the  evidence 
was  properly  admitted,  otherwise  not.  The  correctness  of  the 
instruction  given  by  the  court  to  the  jury,  then,  presents  the  ques- 
tion whether  the  evidence  tended  in  any  degree  to  prove  a  promise 
of  marriage  made  by  the  defendant  below  to  the  plaintiff,  or  to 
prove  facts,  even  when  taken  in  connection  with  any  other  facts 
of  which  evidence  was  given,  from  which  such  a  promise  could  be 
reasonably  inferred  to  have  been  made.  As  to  "  the  other  facts," 
such  as  the  court  refer  to  in  their  instruction,  "  of  attention  and 
courtship,"  it  is  difficult  to  perceive  that  any  evidence  was  given, 
going  to  show  that  the  defendant  paid  her  more  attention  than 
some  other  young  men ;  and  as  to  courtship,  if  there  be  any  evi- 
dence of  that,  it  pointed  to  a  different  person  from  the  defendant, 
with  whom  it  was  testified  that  she  said  she  had  a  correspondence 
in  writing ;  and  when  asked  by  the  witness  if  she  was  engaged  to 
be  married,  she  replied  that  he  would  think  so  if  he  were  to  see 
the  letters.  The  witness,  who  had  been  paying  attention  to  her 
for  some  seven  months,  was  prevented  by  this  information  from 
continuing  his  visits  any  longer.  If  there  was  any  courtship 
offered  by  the  defendant  below  to  the  plaintiff,  it  must  have  been 
of  a  very  cold  character,  to  say  the  most  of  it,  according  to  the 
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evidence ;  for  the  brother  of  the  plaintiff  below,  a  witness  for  her, 
who  lived  with  her  in  their  father's  family  during  the  whole  time, 
could  not  say  that  he  saw  the  defendant  visit  his  father's  house,  or 
his  sister,  the  plaintiff,  upon  an  average,  more  than  once  a  month. 
Now,  it  is  perfectly  clear  that  no  facts  of  attention  and  courtship, 
or  of  either,  on  the  part  of  the  defendant  below  to  the  plaintiff, 
appear  to  have  been  testified  to,  that  could  possibly  be  brought  to 
the  aid  of  the  evidence  objected  to,  in  order  to  warrant  the  jury 
in  finding  a  promise  of  marriage,  or  drawing  an  inference  of  the 
kind.  And  as  to  the  evidence  itself  being  sufficient  to  warrant  such 
an  inference  or  finding  of  the  jury,  that  would  be  to  imagine  what 
does  not  happen  or  take  place  in  one  case  out  of  twenty  where 
bastard  children  are  begotten  and  born.  When  the  defendant 
below  was  asked  by  the  brother-in-law  of  the  plaintiff  why  he  did 
not  go  up  and  see  her,  (not  marry  her),  he  replied,  "  It 's  time 
enough  till  such  time  as  she  should  get  better,  then  he  would  go 
and  make  things  all  right."  That  is,  as  the  counsel  for  the  plain- 
tiff below  would  construe  it,  and  as  the  court  too  seem  to  have 
considered  it,  that  when  she  got  better  he  would  go  and  see  her 
and  marry  her.  Why  such  an  interpretation  can  with  any  degree 
of  fairness  be  put  on  all  he  said,  I  am  at  a  loss  to  imagine ;  for 
such  a  thing  as  his  marrying  her,  or  having  ever  promised  to 
do  so,  had  not  been  suggested  or  mentioned  to  him  by  any  one, 
and  in  his  reply  he  certainly  does  not  speak  of  or  name  it.  But 
it  is  said  he  must  have  meant  that  he  would  come  and  marry  her, 
as  that  was  the  only  thing  he  could  do  whereby  he  would  make, 
as  he  said,  "things  all  right."  But  his  marrying  her  would  not 
have  made  his  begetting  a  bastard  child  with  her,  which  was  all 
that  could  be  said  to  have  been  proved  or  admitted  by  him,  all 
right  either  in  a  moral  or  legal  point  of  view.  Compensation,  how- 
ever, of  some  kind  may  have  been  meant ;  and  certainly  the  most 
usual  and  common  kind  of  compensation  made  by  the  man  charged 
with  having  begotten  the  child  in  such  cases,  is  to  pay  to  the  mother 
of  the  child  a  sum  of  money  at  least  sufficient  to  indemnify  her  for  all 
the  expenses  attending  her  lying-in,  the  birth  and  support  of  the 
child.  And  this  being  the  usual  and  ordinary  mode  of  making  all 
right,  in  such  case  as  that  which  the  evidence  in  some  degree  tended 
to  prove  against  the  defendant  below,  it  would  have  been  more 
rational,  as  well  as  natural,  to  have  inferred  that  that  was  what 
he  meant  he  would  do.  But,  at  all  events,  it  was  going  too  far  to 
conclude  from  all  he  did  say  that  he  would  marry  her.  In  truth, 
I  am  inclined  to  consider  all  he  did  say  as  amounting  to  nothing 
on  account  of  its  uncertainty. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 

c* 
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Horbach  against  Knox. 

It  is  not  in  the  power  of  the  Court  of  Common  Pleas  to  permit  an  amendment 
after  suit  brought,  by  which  the  Christian  name  of  one  of  the  plaintiffs  should  be 
changed. 

ERROR  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  assumpsit  by  John  Knox,  James  Boggs  and 
John  Knox,  partners  trading  in  the  name  of  Knox,  Boggs  &  Co., 
for  the  use  of  William  Wilson  and  David  Knox,  their  assignees, 
against  Abraham  Horbach. 

Depositions  were  taken  on  behalf  of  the  plaintiff  to  sustain  his 
cause  of  action,  by  which  it  appeared  that  James  A.  Knox,  instead 
of  John  Knox,  was  the  member  of  the  firm.  The  plaintiff's  coun- 
sel, therefore,  asked  the  court  below  to  permit  him  to  amend  his 
pleadings  by  striking  out  John  and  inserting  James  A.  The  court 
permitted  the  amendment  to  be  made,  and  at  defendants'  request 
sealed  a  bill  of  exception.  This  was  the  error  assigned. 

Dunlop,  for  plaintiff  in  error,  cited  2  Ld.  Raym.  771 ;  2  Saund. 
PL  $  Ev.  899 ;  2  Arch.  Pr.  235 ;  8  Serg.  $  Rawle  53 ;  14  Serg. 
$  Rawle  431;  5  Watts  373;  4  Whart.  344;  3  Whart.  419. 

M'Candless,  for  defendant  in  error,  cited  Act  of  24th  March 
1818;  1  Rawle  149;  8  Watts  460;  16  Serg.  $  Rawle  108. 

PER  CURIAM. — We  have  been  liberal  in  the  allowance  of  amend- 
ments to  excess,  but  we  have  not  felt  ourselves  at  liberty  to  go  the 
length  required.  On  the  contrary,  we  refused  such  an  amendment 
in  Wilson  v.  Wallace,  (8  Serg.  <£  Rawle  53),  a  case  of  the  same 
stamp.  Perhaps  courts  ought  to  be  clothed  with  an  unlimited 
power  to  amend  at  discretion,  to  attain  complete  justice;  but  it 
cannot  be  assumed  without  the  authority  of  a  statute.  We  have 
no  such  statute  for  the  case  before  us ;  for  it  was  held  in  Wilson 
v.  Wallace  that  the  Act  of  the  28th  of  March  1818  embraces  no 
more  than  suits  by  executors,  administrators,  trustees  or  assignees ; 
and  though  the  suit  before  us  is  marked  for  the  use  of  certain  per- 
sons, we  know  of  no  regularly  constituted  trust.  The  statute  was 
meant  to  provide  for  cases  in  which  the  plaintiffs  sue  in  a  repre- 
sentative capacity ;  and  perhaps  no  other  parties  were  in  view  as 
assignees  and  trustees  than  those  who  represent  insolvent  debtors 
by  an  assignment  for  the  benefit  of  creditors  under  the  insolvent 
laws.  The  amendment,  therefore,  was  improperly  allowed. 

Judgment  reversed,  and  venire  dc  novo  awarded. 
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Chamberlain  against  M'Clurg. 

A  contract  which  is  usurious  cannot  be  confirmed  so  as  to  make  it  available 
to  either  party. 

The  settlement  of  an  existing  controversy  being  a  good  consideration  for  a 
contract,  a  party  having  a  good  defence  to  the  payment  of  his  obligation  may 
release  it  upon  an  agreement  of  compromise,  and  if  he  do  so,  he  will  be  thereby 
estopped  from  setting  it  up  as  a  defence  afterwards. 

A  party  is  not  concluded,  by  his  written  agreement  stipulating  the  terms  and 
conditions  of  a  loan,  from  showing  by  parol  evidence  that  the  contract  was 
usurious. 

ERROR  to  the  District  Court  of  Allegheny  county. 

William  Chamberlain  against  Alexander  M'Clurg.  Scire  facias 
sur  Mortgages.  Two  suits  tried  together :  the  first  upon  a  mort- 
gage for  $15,000,  the  other  for  $5000.  These  mortgages  had  their 
consideration  in  the  following  agreement  between  the  parties : 

Agreement  made  the  28th  day  of  April  1837  between  William 
Chamberlain  and  Alexander  M'Clurg,  as  follows :  Whereas  the 
said  WilliamChamberlain  hath  assigned  to  said  Alexander  M'Clurg 
William  Fryer's  bonds  and  mortgage  for  $12,500,  with  interest ; 
William  G.  Alexander's  bond  and  mortgage  for  $8666.67,  with 
interest;  a  ground-rent  of  $122.50  per  annum;  John  L.  New- 
hold's  bond  and  mortgage  for  $5000, with  interest;  Thomas  Elmes's 
and  others'  bond  and  mortgage  for  $5333,  with  interest ;  Hugh 
Tracy's  bond  and  mortgage  for  $2000,  with  John  F.  Bullick's 
judgment-note  for  $2000,  and  William  Ford's  two  notes  for  $1054 ; 
for  which  bonds  and  mortgages  and  other  securities,  the  said  Alex- 
ander M'Clurg  has  assigned  two  bonds  and  mortgages  of  James 
Milliken  of  $10,000  each,  and  given  two  mortgages  on  Pittsburgh 
property  to  said  William  Chamberlain,  for  the  sum  of  $20,000, 
the  whole  being  a  loan  of  $40,000  for  three  years,  with  interest, 
and  the  said  Alexander  M'Clurg  hath  likewise  given  the  said 
William  Chamberlain  his  note  of  $40,000  with  James  M'Clurg's 
endorsement  for  three  years  as  a  further  security.  Now  the  said 
William  Chamberlain,  in  consideration  of  the  premises,  doth  for 
himself,  his  executors,  administrators  and  assigns,  covenant  and 
a^ree  with  said  Alexander  M'Clurg,  his  heirs  and  assigns,  that  in 
the  event  of  the  said  Alexander  M'Clurg  not  being  able  to  collect 
the  said  notes  at  maturity,  and  after  due  diligence  in  their  collec- 
tion, then  the  said  William  Chamberlain  or  his  representatives, 
shall  and  will  renew  said  note  of  $40,000  for  two  years,  should 
the  whole  amount  of  mortgages  not  be  collected,  or  rateably  for 
such  amount  as  should  not  be  collected  at  maturity.  It  is  further 
agreed  between  said  parties  that  if  the  previous  mortgages  or 
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liens  against  the  premises,  upon  which  the  said  two  mortgages  of 
$10,000  are  secured,  shall  not  be  paid  off  within  one  year  and  six 
months  from  the  date  hereof,  then,  and  in  that  case,  (if  the  said 
William  Chamberlain,  his  executors,  administrators  and  assigns 
shall  require  the  same),  he,  the  said  Alexander  M'Clurg,  his  heirs 
and  assigns,  shall  give  to  said  William  Chamberlain,  his  heirs  and 
assigns,  other  and  additional  adequate  securities  on  approved  real 
estate. 

It  is  further  agreed  between  said  parties  that  the  said  Alexander 
M'Clurg  shall,  at  his  expense,  furnish  all  the  necessary  papers  and 
vouchers  for  making  the  titles  to  the  Pittsburgh  properties  and  the 
mortgages  thereon  to  said  William  Chamberlain  satisfactory,  toge- 
ther with  the  expenses  of  the  other  transfers  and  the  cost  of  ample 
insurance  on  the  Pittsburgh  property,  all  of  which,  when  com- 
pleted, are  to  be  handed  to  Samuel  J.  Curtis,  and  when  so  satis- 
factorily arranged,  the  assignments  of  said  Fryer's  mortgages  and 
bonds,  and  William  G.  Alexander's  mortgage  and  bond,  shall  be 
handed  over  to  said  Alexander  M'Clurg  or  his  representatives. 
The  interest  on  all  the  mortgages  shall  be  adjusted  to  May  1st 
next;  and  it  is  further  agreed,  that  the  said  William  Chamberlain 
or  his  representatives  shall  remove  the  liens  of  the  said  Pittsburgh 
mortgages,  whenever  requested  by  said  Alexander  M'Clurg,  upon 
receiving  other  approved  real  security ;  and  for  the  full  perform- 
ance of  the  agreements  aforesaid,  the  said  parties  do  hereby  bind 
themselves  and  their  respective  representatives.  Witness  the 
hands  and  seals  of  said  parties,  the  day  and  year  first  above 
written. 

The  note  of  $40,000  given  by  Alexander  M'Clurg  to  William 
Chamberlain,  with  James  M'Clurg's  endorsement  for  three  years, 
mentioned  in  the  aforesaid  agreement,  is  given  up,  and  a  bond  and 
warrant  from  Alexander  and  James  M'Clurg  to  William  Cham- 
berlain for  $20,000  in  three  years ;  also  three  notes,  one  for  $5500, 
one  other  for  $5500,  and  the  other  for  $2500,  all  eighteen  months 
from  the  first  day  of  May  1837,  placed  in  lieu  thereof,  judgment 
upon  which  bond  is  not  to  be  entered  unless  the  two  mortgages 
on  Pittsburgh  property,  mentioned  in  the  aforesaid  agreement,  are 
not  paid  at  maturity.  William  Chamberlain  agrees  that  if  Fryer's 
last  bond  for  $4166.67,  and  Browne,  Robb  &  Company's  note  for 
$5333,  should  not  be  paid  within  three  years,  he  will  deduct  five 
per  cent,  from  the  amount  of  both,  say  $9499.67,  discount  $475. 

WM.  CHAMBERLAIN. 

Witness — Samuel  J.  Curtis.  ALEX.  M'CLURG. 

Received  May  6th  1837,  of  Mr  Alexander  M'Clurg,  his  six 
notes,  all  dated  May  1st  1837,  each  for  $1341,  one  at  6  months, 
one  at  12,  one  at  18  months,  one  at  2  years,  one  at  30  months, 
and  one  at  3  years ;  which  notes,  when  paid,  will  be  in  full  for 
interest  on  two  mortgages  on  property  corner  of  Arch  and  Broad 
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Streets,  each  for  $10,000,  and  certain  mortgages  on  Pittsburgh 
property  to  be  completed,  for  $20,000,  and  a  mortgage  of  James 
M'Clurg's  house  in  Arch  Street,  for  $4700,  making,  in  all,  prin- 
cipal $44,700,  and  the  interest  semi-annually  $1341. 

WM.  CHAMBERLAIN. 

How  this  agreement  was  executed  appeared  by  the  following 
account,  in  the  handwriting  of  the  plaintiff: 

ALEXANDER  M'CLURG,  DR. 

Fryer  &  Anderson's  Note $24,192  24 

Interest  to  May  1st  is  3  months 360  88 

Supplee's  Mortgage 5,000  00 

Interest  from  February  9th  to  May  1st,  2  mos.  21  days  ...  67  50 

Browne,  Robb  &  Co 5,333  00 

3  mos.  &  1 1  days  Interest  to  May  1st 89  77 

Bullick 2,000  00 

Interest  6  mos.  4  days 61  33 

Wm.  Ford,  two  Notes,  each  $527,  is $1,054  00 

Less  Interest 40  39  1,013  61 

$38,120  33 

Morris  Longstreth's  Note $1,531  50 

Less  Interest 25  25  1,506  25 

Gill,  Campbell  &  Co.'s  Acceptance $185  06 

Less  Interest » 74  184  32 

C.  Robb,  Note $255  54 

Less  Interest  6  92  248  52 


Joel  Cook's  Mortgage $2,500  00 

Interest  due  on  1st  May 6  25  2,506  25 

Balance  due  Alex.  M'Clurg 12  33 

$42,578  00 
ALEXANDER  M'CLURG,  CR. 

Two  Mortgages $20,000 

Discount 2,235 

$17,765 

Pittsburgh  Mortgages    20,000 

Int.  on  Mortgages  up  to  May  1st,  $20,000. .          113  Error 
Mortgage  on  House  in  Arch  Street 4,700 

$42,578 

It  appeared  in  evidence  on  behalf  of  the  defendant,  that  previ- 
ously to  the  27th  January  1840,  the  defendant  had  failed  to  collect 
the  mortgage  and  judgment  of  Tracy  and  Bullick  for  $2000,  in 
consequence  of  prior  encumbrances ;  and  this  debt  was  lost ;  for 
William  Chamberlain,  the  plaintiff,  in  reply  to  a  communication  of 
the  defendant  on  that  subject,  said,  "  I  did  not  guarantee  the  claim, 
I  consider  that  I  have  no  further  interest  in  it."  The  parties  sub- 
sequently entered  into  the  following  agreement : 

This  agreement,  made  this  9th  day  of  March  1840,  between 
William  Chamberlain  of  the  one  part,  James  M'Clurg  of  the 
viii.  —  5 
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second  part,  and  Alexander  M'Clurg  of  the  third  part,  witnesseth, 
that  for  the  settlement  of  all  variances  between  the  said  parties, 
and  for  the  consideration  hereinafter  mentioned,  they  have  agreed 
and  hereby  do  covenant  and  agree  with  each  other  as  follows,  to 
wit:  The  said  William  Chamberlain  is  to  wait  for  the  principal 
of  the  mortgages  of  said  Alexander  secured  on  property  in  Pitts- 
burgh, for  the  amounts  of  $15,000  and  $5000,  together  $20,000, 
accompanied  by  the  bonds  and  warrants  of  said  James  and  Alex- 
ander, for  three  years  from  the  first  day  of  May  next,  when  the 
same  become  due;  Provided,  that  the  interest  thereon  shall  be 
paid  in  equal  quarterly  sums  from  said  date,  in  the  city  of  Phila- 
delphia, and  if  not  paid  within  thirty  days  after  the  end  of  any 
quarter,  the  principal  to  be  considered  due,  and  judgments  on  the 
warrants  of  attorney  may  forthwith  be  entered,  otherwise  not 
until  the  full  expiration  of  said  three  years. 

And  as  a  further  and  collateral  security  for  the  payment  of  the 
said  debts,  the  said  James  M'Clurg  hereby  assigns,  transfers  and 
sets  over  unto  the  said  William  Chamberlain  $5000  of  the  judg- 
ment of  $40,000  entered  by  said  James  against  the  said  Alexander 
M'Clurg  in  Allegheny  county,  and  to  mark  the  same  to  said 
amount  on  the  record  to  the  use  of  said  William  Chamberlain. 
And  the  said  James  hereby  covenants  with  the  said  William  that 
he  hath  not  heretofore  made  any  assignment  of  the  interest  in 
said  judgment  hereby  assigned,  and  if  the  same  shall  have  been 
done,  it  shall  authorize  the  said  William  to  proceed  for  the  reco- 
very of  the  $5000  mortgage  held  by  him  by  virtue  of  the  bond 
and  warrant  of  attorney  or  otherwise. 

And  the  said  third  and  second  parties  hereby  covenant  to  keep 
the  property  subject  to  said  mortgages  to  William  Chamberlain 
fully  insured  for  the  protection  of  said  debts ;  and  a  failure  to  do 
so  shall  warrant  a  proceeding  for  a  recovery  of  said  mortgage 
debts. 

And  the  said  James  and  Alexander  M'Clurg  do  hereby  release 
and  acquit  the  said  William  Chamberlain  of  and  from  all  claims, 
demands,  liabilities  and  offsets,  for  any  cause  whatsoever  hereto- 
fore existing.  In  witness  whereof  the  said  parties  have  hereunto 
set  their  hands  and  seals. 


WM.  CHAMBERLAIN, 
JAMES  M'CLURG, 
ALEX.  M'CLURG, 


SEAL.] 

'SEAL.] 

SEAL.1 


The  defendants  requested  the  court  to  charge  the  jury  : 
1.  That  if  they  believe  that  the  transaction  was  intended  as  a 
loan  of  money,  that  the  deduction  of  $2*235  by  the  plaintiff  from 
the  principal  sum  or  from  any  portion  thereof,  and  the  taking  of 
securities  for  the  said  principal  sum  of  $44,700,  with  interest 
thereon  from  the  date  of  the  transaction,  constitutes  an  usurious 
transaction,  and  the  said  sum  of  $2235  should  be  deducted  from 
the  plaintiffs  claim  as  of  the  date  of  the  transaction. 
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2.  That  if  the  jury  believe  that  the  transaction  was  a  loan  of 
money,  so  intended  by  the  parties,  and  any  of  the  securities,  by 
means  of  which  the  said  loan  was  intended  to  be  effectuated  by 
the  plaintiff  to  the  defendant,  failed  to  be  realized  without  any 
default  of  the  defendant,  but  by  reason  of  an  original  defect  in  the 
security  itself,  then  the  defendant  is  entitled  to  a  deduction  on  the 
mortgage  for  the  amount  so  failing  to  be  realized  and  his  expenses 
in  attempting  to  collect  the  same,  with  interest  as  of  the  date  of 
the  transaction,  and  for  the  expenses  as  of  their  date. 

3.  That  if  the  jury  believe  that  the  transaction  was  intended 
as  a  loan  of  money,  and  the  defendant  was  necessarily  put  to  any 
expense  in  collecting  the  money  due  on  the  securities,  by  which 
the  said  loan  was  intended  to  be  effectuated,  that  the  defendant  is 
entitled  to  a  deduction  for  the  amount  thus  necessarily  expended 
by  him  with  interest. 

4.  That  the  agreement  of  1840,  or  any  acts  or  declarations  of 
the  defendant,  cannot  operate  as  a  confirmation  of  the  original 
usurious  contract,  or  render  the  same  valid,  so  far  as  relates  to 
the  aforesaid  sum  of  $2235,  or  any  other  various  part. 

5.  That  the  said  agreement  of  1840  cannot  operate  as  a  waiver 
of  any  legal  defence  which  the  defendant  then  had  to  the  claim 
of  the  plaintiff  on  the  mortgages. 

The  court  below  instructed  the  jury  in  answer  to  the  first  point, 
that  inasmuch  as  the  transaction  between  the  parties  was  partly 
in  writing  and  partly  in  parol,  it  became  a  matter  of  fact  for  the 
determination  of  the  jury,  whether  it  was  usurious  or  otherwise. 
If  it  were  an  exchange  of  securities  of  unequal  value  known  and 
estimated  by  the  parties  in  the  execution  of  their  agreement,  it 
was  a  violation  of  no  law  and  must  be  carried  into  effect.  But  if 
the  parties  sought  in  disguise  and  attempted  to  cover  a  loan  of 
money  under  a  pretence  of  sale  or  exchange  of  securities,  then  it 
was  usurious  and  the  jury  should  deduct  the  amount  of  the  pre- 
mium as  set  out  in  the  statement. 

In  answer  to  the  second  point,  the  court  said  that  the  failure  of 
the  consideration  to  the  amount  of  the  mortgage  and  judgment 
of  Bullick  and  Tracy,  if  due  diligence  had  been  used  in  its  col- 
lection, was  a  good  defence  to  that  amount,  but  that  the  expense 
of  collection  was  not  available  to  the  defendant  as  matter  of 
defence. 

The  third  point  the  court  answered  in  the  negative.  The 
fourth  and  fifth  points  the  court  answered  in  the  affirmative. 

MCandless  and  Biddle,  for  plaintiff  in  error,  cited  2  Call  92; 
4  Hen.  $  Munf.  490 ;  3  Wend.  62 ;  14  Eng.  Com.  L.  82 ;  1  Dall 
448 ;  14  Serg.  $  Rawle  291  ;  5  Whart.  446 ;  1  Watts  $  Serg. 
153 ;  5  Walts  $  Serg.  436 ;  1  Serg.  $  Rawle  52 ;  Doug.  631 ; 
3  Penn.  Rep.  451 ;  3  Whart.  599. 
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Lowry,  for  defendant  in  error,  cited  3  Watts  <£•  Serg.  261,  266; 
8  Cow.  398,  691  ;  4  Serg.  $  Rawle  487  ;  Com.  on  Usury  165. 


The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  Whether  the  contract  was  usurious  is  a  question 
of  fact  that  was  properly  referred  to  the  jury  under  instruction 
from  the  court,  to  which  no  exception  can  with  justice  be  taken. 
Considering,  therefore,  as  we  must  do  after  the  verdict  of  the 
jury,  that  the  original  agreement  is  usurious,  it  becomes  necessary 
to  examine  the  effect  of  the  agreement  of  the  9th  March  1840. 
The  principal  grounds  of  defence  consist  of  two  distinct  items, 
viz:  $2235,  the  amount  alleged  to  be  usurious,  and  a  bond  and 
mortgage  of  Bullick  and  Tracy  for  $2000,  which  formed  part  of 
the  consideration  of  the  mortgage  on  which  the  suit  is  brought. 
The  defendant  alleges  he  never  received  the  money  due  on  that 
mortgage,  nor  any  part  of  it,  although  he  used  due  diligence  to 
recover  it.  To  avoid  error  the  points  of  defence  must  be  kept 
separate  and  distinct. 

As  to  the  first,  we  think  it  very  clear  that  the  agreement  cannot 
operate  as  a  confirmation  of  the  original  contract  so  as  to  estop 
the  defendant  from  availing  himself  of  any  defence  he  may  have 
arising  out  of  the  statute  against  usury.  The  principle  which 
applies  to  this  part  of  the  case  is  ruled  in  Duncan  v.  M*Cullough, 
Adm.  of  Findley,  (4  Serg.  fy  Rawle  486).  When  there  has  been 
actual  and  positive  fraud,  or  the  adverse  party  has  acted  mala  fide, 
there  can  be  no  such  thing  as  a  confirmation  ;  what  was  once  a 
fraud  will  be  always  so.  The  reason  is,  that  a  contract  infected 
with  fraud  is  not  merely  voidable  but  void,  and  confirmation,  with- 
out a  new  consideration,  would  be  nudum  pactum.  So  of  usurious 
contracts,  all  the  authorities  concur  that  no  subsequent  confirma- 
tion will  be  available.  Is,  then,  the  agreement  of  the  9th  April 
1840  a  simple  confirmation  of  the  original  contract,  or  is  it  a  new 
contract  on  new  terms  and  conditions  and  upon  a  good  and  suffi- 
cient consideration  ?  The  point  is  not  without  difficulty  ;  but  I 
have  come  to  the  conclusion  that  it  is  nothing  more  (so  far  as 
respects  the  usurious  consideration)  than  a  confirmation  of  the 
original  contract,  with  an  extension  of  time  for  the  payment  of 
the  money.  The  suit  is  on  the  first  contract,  no  new  security 
having  been  given  or  contract  made.  If  a  new  bond  and  mort- 
gage had  been  executed  upon  a  new  consideration,  it  would  have 
presented  a  different  aspect,  unless  it  could  have  been  shown  that 
the  transaction  was  a  colourable  shift  to  evade  the  statute  against 
usury,  devised  when  the  money  was  originally  lent  and  the  bonds 
and  mortgages  given.  There  is  nothing  to  prevent  parties  to  an 
usurious  contract  from  entering  into  a  new  agreement  on  a  new 
consideration,  if  done  under  circumstances  which  negative  the 
idea  of  imposition  or  undue  advantage.  If,  therefore,  on  another 
trial,  the  jury  should  find  that  the  contract  is  tainted  with  usury, 
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nothing  has  been  subsequently  done  which  can  avail   the  de- 
fendant. 

And  now  for  the  second  point.  The  Bullick  and  Tracy  mort- 
gage was  part  of  the  original  consideration,  it  being  one  of  the 
securities  assigned  by  Chamberlain  to  M'Clurg.  The  defence  (so 
far  as  respects  this  item)  is  simply  a  failure  of  consideration  pro 
tanto.  It  is  neither  fraudulent  nor  usurious,  and  consequently  it 
may  be  the  subject  of  confirmation  or  of  compromise,  as  cannot  be 
doubted.  From  the  evidence  it  would  seem  that  Chamberlain, 
while  he  admitted  that  M'Clurg  had  used  diligence  in  attempting 
to  recover  the  amount  due  on  the  mortgage,  denied  he  was  to  suf- 
fer the  loss,  inasmuch  as  he  had  not  guaranteed  the  recovery  of 
the  money.  On  the  latter  point  it  would  appear  that  the  parties 
were  at  issue.  In  a  letter,  dated  the  27th  January  1840,  from 
Chamberlain  to  M'Clurg,  which  appears  to  have  been  in  answer 
to  a  letter  from  the  latter  to  the  former,  he  uses  this  language :  "  I 
have  made  inquiry  about  the  Bullick  and  Tracy  affair,  and  find 
that  everything  has  been  done  that  is  possible  in  the  business.  As 
I  did  not  guarantee  the  claim,  I  consider  that  I  have  no  further 
interest  in  it."  Not  quite  three  months  afterwards  the  last  agree- 
ment is  made,  which  purports  to  be  as  well  for  the  settlement  of 
all  variances  as  for  the  consideration  afterwards  mentioned,  viz : 
the  extending  of  the  time  for  the  payment  of  the  money  lent  by 
Chamberlain  to  M'Clurg.  In  the  agreement,  Alexander  and  James 
M'Clurg  expressly  release  and  acquit  Chamberlain  from  all  claims, 
demands,  liabilities  and  offsets,  for  any  cause  whatsoever,  hereto- 
fore existing.  If,  therefore,  the  Tracy  mortgage  was  one  of  the 
differences  in  the  contemplation  of  the  parties,  there  is  an  end  of 
this  part  of  the  defence,  for  the  settlement  of  existing  controver- 
sies is  a  good  consideration  of  a  new  contract;  and  if  the  jury 
believe  this  to  be  the  case,  the  defendant  will  be  estopped  from 
setting  up  a  defence  which  otherwise  might  have  availed  him. 
There  is  nothing  in  the  bills  of  exception,  for  a  party  is  not  con- 
cluded or  estopped  by  an  usurious  deed  or  security  from  showing 
external  circumstances  which  prove  the  contract  to  be  corrupt. 
A  contrary  doctrine  would  be  a  virtual  repeal  of  the  statute 
against  usury.  A  party  is  permitted  to  prove  circumstances  and 
conversations,  before  and  after  a  written  agreement,  for  the  pur- 
pose of  showing  the  transaction  was  usurious.  And  on  the  con- 
trary, if  the  agreement  appears  prima  facie  to  be  usurious,  the 
party  is  not  concluded  from  showing  that  the  true  agreement  was 
that  only  legal  interest  should  be  paid. 

Judgment  reversed,  and  venire  de  novo  awarded. 

VIII. D 
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Elliott  against  Pearsoll. 

A  devise  of  land  to  A.  "to  be  enjoyed  during  his  life,  and  at  his  death  to  be 
enjoyed  by  his  heirs,  so  on  in  tail  for  ever,"  creates  an  estate  tail. 

A  sheriff's  sale  of  the  estate  of  a  tenant  in  tail  does  not  so  devest  him  of  the 
inheritance  that  he  may  not  afterwards  execute  a  deed,  in  pursuance  of  the  Act 
of  Assembly,  for  the  purpose  of  barring  the  issue  in  tail. 

ERROR  to  the  Common  Pleas  of  Fayette  county. 

Elizabeth  Elliott  and  others,  children  of  John  Elliott  deceased, 
against  William  Pearsoll  and  Isabella  M'Cormick.  This  was  an 
action  of  ejectment  to  recover  a  tract  of  286  acres  of  land.  The 
questions  arose  upon  the  following  facts : 

Edward  Elliott  by  his  last  will  and  testament,  dated  13th  March 
1811,  and  proved  22d  September  1813,  devised  the  tract  of  land 
in  dispute  as  follows : 

"  I  give,  devise  and  bequeath  unto  my  son,  John  Elliott,  all  the 
remainder  of  lands,  to  be  by  him  enjoyed  during  his  life,  and  at 
his  death  to  be  enjoyed  by  his  heirs,  so  on  in  tail  for  ever ;  pro- 
viding he  shall,  nevertheless,  pay  unto  my  two  grandsons,  Edward 
Elliott  and  Thomas  Elliott,  the  orphan  sons  of  my  son  Felix  Elliott, 
the  sum  of  $250,  to  be  equally  divided  between  the  two  when  they 
shall  arrive  at  the  age  of  21  years,  or  to  the  survivor  of  them,  in 
case  either  of  them  should  die." 

John  Elliott  entered  into  possession  of  the  land  upon  the  death 
of  his  father. 

The  Union  Bank  of  Pennsylvania  obtained  a  judgment  against 
John  Elliott,  upon  which  a  fieri  facias  was  issued,  the  land  in  dis- 
pute levied,  condemned,  and  on  a  writ  of  venditioni  exponas  sold 
by  the  sheriff  to  Dennis  Springer  for  $1500.  The  next  spring 
after  the  sale  John  Elliott  left  the  land,  viz.,  in  1820,  and  Springer 
took  possession  under  his  deed  from  the  sheriff,  dated  6th  Decem- 
ber 1819.  It  was  proved  that  Springer  paid  the  grandsons  of  the 
testator,  Edward  and  Thomas  Elliott,  their  legacy  of  $250  accord- 
ing to  the  will. 

A  deed  was  given  in  evidence  from  John  Elliott  (who  was  then 
married)  to  Dennis  Springer,  to  bar  the  entail  of  this  land,  dated 
llth  September  1829,  in  consideration  of  $50,  which  had  been 
presented  in  the  Court  of  Common  Pleas,  and  ordered  to  be  entered 
of  record  as  sheriffs'  deeds  are,  November  24th  1829.  This  deed 
was  not  signed  by  the  wife  of  John  Elliott,  who  is  still  living.  John 
Elliott  was  not  in  possession  of  the  land  at  the  time  of  the  ac- 
knowledgment of  the  deed  to  bar  the  entail,  nor  had  he  been  in 
possession  for  nearly  nine  years  preceding. 
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Dennis  Springer  and  wife  then  conveyed  the  land,  April  1st 
1834,  to  James  M.  Wykoff,  who  conveyed  to  Eli  Cope,  from  whom 
the  land  was  conveyed  through  several  persons  until  it  was  pur- 
chased by  the  present  defendants,  William  Pearsoll  and  Isabella 
M'Cormick. 

It  was  proved  that  John  Elliott  died  4th  November  1841,  and 
that  the  present  plaintiffs  were  his  children,  living  at  the  time  of 
his  decease ;  that  Edward  Elliott's  widow,  and  Thomas  Elliott, 
eldest  son  of  Edward  Elliott,  the  testator,  were  dead. 

EWING  (President)  instructed  the  jury  that  John  Elliott  took  an 
estate  tail  under  the  will  of  Edward  Elliott,  and  that  the  estate  was 
well  barred  by  the  deed  executed  for  that  purpose,  and  entered 
upon  the  records  of  that  court. 

Blacklcge  and  Wells,  for  plaintiff  in  error,  cited  Fearne  on  Rem. 
188;  1  Co.  Rep.  88;  1  Co.  Lit.  103;  2  Burr.  1106;  1  Serg.  $ 
Rawle  157;  1  East  2G8;  3  Binn.  162,  139;  Willes  Rep.  149;  2 
Watts  #  Serg.  434. 

Dawson  and  Howell,  contra,  cited  2  Black.  Rep.  1229 ;  1  Co. 
Rep.  104 ;  2  Black.  Rep.  698 ;  5  Watts  105 ;  5  Rawle  1-12 ;  2 
Bro.  Ch.  206 ;  Feame  on  Rem.28 ;  Har.  Law  Tracts  555 ;  1  Black. 
Rep.  672;  Doug.  323;  4  Maule  $  Selw.  362;  1  Burr  38-51 ;  1 
P.  Wms.  605 ;  1  Dall.  47 ;  10  Serg.  $  Rawle  229 ;  1  East  229 ; 
3  Rawle  59 ;  6  Watts  605. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  a  postulate  of  the  plaintiffs'  case  that  their 
father,  John  Elliott,  took  no  more  than  an  estate  for  life  by  the  will 
of  their  grandfather,  David  Elliott,  and  that  they  took  in  remainder 
as  purchasers ;  but  he  took  clearly  a  fee-tail.  The  land  was  de- 
vised "  to  be  enjoyed  by  him  during  his  life,  and  at  his  death  to 
be  enjoyed  by  his  heirs,  and  so  on  in  tail  for  ever."  What  heirs  ? 
Not  his  children  merely,  but  such  as  should  be  capable  of  inherit- 
ing from  him  as  issue,  and  consequently  as  heirs  of  his  body. 
The  devisor  probably  knew  not  the  exact  nature  of  a  fee-tail,  and 
consequently  meant  not  to  use  the  words  "  in  tail"  in  their  techni- 
cal sense.  If  he  meant  to  give  them  a  technical  effect,  there  is  an 
end  of  the  question;  but  he  certainly  intended  that  the  estate 
should  not  go  over  to  the  general  heirs  till  there  should  be  a  failure 
of  the  issue  of  the  first  devisee,  else  why  attempt  to  make  the 
estate  inalienable  in  the  hands  of  John's  heirs,  as  well  as  in  John's 
own?  In  Robinson  v.  Robinson,  (1  Burr.  52),  an  express  estate 
for  life  in  the  first  taker  was  enlarged  to  an  estate  tail  by  implica- 
tion, to  give  effect  to  such  a  general  intent  at  the  expense  of  par- 
ticular and  inconsistent  intentions.  There  are  many  other  in- 
stances of  the  enlargement  of  an  estate  for  life  by  implication. 
This  testator  evidently  meant  that  those  who  should  take  at  the 
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death  of  John  should  inherit,  else  why  did  he  designate  them  by 
the  word  heirs  as  not  specially  applicable  to  them  in  their  father's 
lifetime  ?  It  is  always  a  word  of  limitation  where  there  is  no  par- 
ticular circumstance  or  thing  in  the  will  to  show  that  the  testator 
used  it  as  a  word  of  purchase ;  and  there  is  nothing  of  the  sort 
here.  He  meant  to  give  John  a  restricted  estate  of  inheritance,  in 
other  words  a  fee-tail;  and  the  question  is  whether  it  was  barred 
by  John's  conveyance  to  the  sheriff's  vendee,  acknowledged  and 
recorded  in  court  pursuant  to  the  statute. 

Tenant  in  tail  is  seised  of  an  estate  of  inheritance  which  cannot 
be  devested  by  any  conveyance  under  the  Statute  of  Uses,  or  by  a 
sheriff's  deed,  which  passes  no  more  than  he  could  legally  convey 
himself.  He  may  part  with  the  enjoyment  of  the  land  during  his 
life  by  a  deed  of  bargain  and  sale,  or  the  sheriff  may  sell  it  on  an 
execution ;  still  he  continues  to  be  seised  of  the  inheritance ;  and 
it  is  he,  not  the  purchaser,  who  transmits  it  to  the  issue  claiming 
through  him, per  formam  doni,  at  his  death.  Why  then  can  he  not 
do  any  act  to  bar  it,  after  his  immediate  interest  has  been  sold, 
which  he  could  have  done  before  it?  A  conveyance  by  sheriff's 
deed,  which,  unlike  a  feoffment,  passes  no  more  than  the  debtor 
could  legally  pass,  works  no  discontinuance  of  the  estate ;  and  the 
tenant  in  tail,  still  being  seised  of  the  inheritance,  may  bar  the 
issue  either  by  a  common  recovery,  as  was  done  in  Sharp  v.  Petitt, 
(4  Yeates  45),  or  as  effectually  by  a  deed  acknowledged  in  court. 
The  policy  of  the  country  requires  lands  to  be  subjected  to  pay- 
ment of  debts,  and  it  is  our  duty  to  lean,  where  we  can,  towards 
giving  it  effect.  But  no  leaning  is  necessary  in  the  case  before  us. 
John  Elliott,  though  deprived  of  the  enjoyment  of  the  estate,  was 
still  tenant  in  tail  within  the  letter  and  meaning  of  the  statute ; 
and  his  conveyance  pursuant  to  it  had  the  force  of  a  common 
recovery. 

Judgment  affirmed. 


Bentz  against  Armstrong. 

Where  several  persons  unite  in  the  purchase  of  a  piece  of  ground,  and  divide 
the  same  into  smaller  lots,  upon  each  of  which  a  house  is  built,  and  then  parti- 
tion is  made  between  them,  each  must  so  regulate  and  grade  his  own  lot  as  that 
the  water  that  falls  or  accumulates  upon  it  shall  not  run  upon  the  lot  of  his 
neighbour. 

ERROR  to  the  District  Court  of  Allegheny  county. 
Robert  Armstrong  against  William  Bentz.     John  Wilkinson 
being  the  owner  of  a  lot  50  feet  in  front  on  Quarry  street,  in  Pitts- 
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burgh,  agreed  that  his  two  partners  in  the  plastering  business, 
Bentz  and  Crawford,  should  be  equally  interested  with  him,  and 
he  conveyed  .to  them  accordingly ;  after  which  they  divided  the 
same  into  two  lots  of  fifteen  feet  each,  one  of  sixteen  feet,  and  an 
alley  of  four  feet  between  them  for  the  accommodation  of  all,  and 
they  built  three  houses  upon  them.  Upon  the  dissolution  of  their 
partnership,  each  took  one  of  the  houses  and  lots.  Upon  the  lot 
of  Crawford  a  spring  of  water  rose.  Crawford  sold  to  Armstrong, 
the  plaintiff.  The  water  from  the  spring  and  from  the  house  and 
lot  of  Armstrong,  in  consequence  of  a  natural  descent  in  the 
ground,  ran  over  the  lot  of  Bentz,  who  at  his  own  lot  placed  an 
impediment  in  its  way,  which  stopped  it,  and  it  ran  back  into 
Armstrong's  cellar;  and  for  the  injury  done  thereby,  this  action 
was  brought. 

Robinson,  for  plaintiff  in  error. 
Lowrey,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  principal  error  in  this  case  is  an  exception 
to  the  charge  of  the  court  upon  a  point  on  which  it  was  thought 
the  plaintiff's  right  to  recover  mainly  depended.  The  plaintiff 
below  claimed  a  right  to  turn  the  water  which  fell  upon  his  lot 
from  rain,  as  also  that  which  arose  from  a  spring  on  it,  upon  the 
adjoining  lot  of  the  defendant  below.  This  claim  of  the  plaintiff 
below  was  resisted  by  the  defendant,  who  placed  an  obstruction 
on  his  own  lot,  so  as  to  prevent  the  water  running  on  it  from  the 
plaintiff's  lot ;  but  the  consequence  seems  to  have  been  that  the 
obstruction  caused  the  water  to  run  down  on  the  plaintiff's  lot, 
so  as  to  produce  some  inconvenience,  at  least,  if  not  injury  to  him. 
For  this  cause  he  brought  this  action,  and  the  court,  in  their 
charge  to  the  jury,  instructed  them,  in  regard  to  this  matter,  that 
if  they  believed  the  facts  testified  to,  the  plaintiff  had  established 
his  right  to  an  easement;  that  is,  a  right  to  turn  the  water  off  his 
own  lot  upon  that  of  the  defendant,  so  as  to  get  clear  of  it,  and 
prevent  his  being  incommoded  by  it  in  the  occupation  and  enjoy- 
ment of  his  buildings.  This  was,  in  effect,  deciding  the  cause  in 
favour  of  the  plaintiff  below ;  for  the  only  remaining  fact  upon 
which  the  plaintiff's  right  to  recover  rested,  was  that  of  the  de- 
fendant's having  obstructed  and  prevented  the  water  from  running 
over  his  own  lot  from  that  of  the  plaintiff's,  which  was  not  con- 
tested. Being  desirous  at  all  times  to  sustain  the  charge  of  the 
court  to  the  jury,  when  it  can  be  done  fairly  and  truly,  all  the 
facts  testified  have  been  carefully  examined  and  looked  into  with 
that  view,  and  it  does  not  appear  to  us  that  any  facts  have  been 
testified  to,  going  in  the  slightest  degree  to  establish  the  plaintiff's 
right  to  an  easement,  such  as  he  claims  in  this  case.  We  therefore 
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think  that  the  court  erred  in  their  instruction  to  the  jury  on  this 
point. 

In  the  argument,  something  was  said  about  the  natural  forma- 
tion of  the  surface  of  the  ground  of  the  two  lots,  and  that,  accord- 
ing to  it,  the  water  as  it  fell  in  rain  was  naturally  inclined  to  run 
off  from  the  lot  of  the  plaintiff  on  to  that  of  the  defendant  below, 
and  the  latter  was  therefore  bound  to  submit  to  it.  This,  however, 
I  take  to  be  a  non  sequitur  ;  for  in  the  purchase  of  lots  of  ground 
laid  out  and  sold  for  the  purpose  of  building  up  towns  or  cities 
thereon,  it  has  ever  been  understood,  and  such  has  been  the  prac- 
tice and  usage  too,  that  the  natural  formation  of  the  surface  will, 
and  indeed  must,  necessarily  undergo  a  change  in  the  construction 
of  the  buildings  and  other  improvements  that  are  designed  and 
intended  to  be  made.  In  doing  this,  it  would  seem  to  be  right 
that  the  common  benefit  and  convenience  of  the  respective  owners 
of  adjoining  lots  should  be  consulted  and  attended  to ;  but  cer- 
tainly no  one  ought  to  be  restrained  from  improving  his  lot  in  such 
a  manner  as  to  make  it  answer  the  purpose  for  which  it  was  laid 
out,  sold  and  purchased,  if  practicable  without  overreaching  upon 
his  neighbour's  lot.  He  ought  to  be  permitted  to  form  and  regu- 
late the  surface  of  it  as  he  pleases,  either  by  excavation  or  filling 
up,  as  may  be  requisite  to  the  convenient  enjoyment  of  it ;  taking 
care,  however,  not  to  produce  any  detriment  or  injury  to  his  neigh- 
bour in  the  occupation  or  enjoyment  of  his  adjoining  lot.  It  is  of 
great  importance  that  the  water  upon  each  lot,  arising  from  rain 
or  other  cause,  should  be  conducted  by  the  owner  or  occupier 
thereof,  if  he  wishes  to  have  it  removed,  directly  from  it  to  a  sewer 
or  other  place  appropriated  for  the  receipt  and  discharge  of  the 
same,  and  not  be  turned  or  led  on  to  an  adjoining  lot,  without  the 
consent  of  the  owner ;  and  it  appears  to  me  to  be  the  duty  of  the 
owner  of  each  lot,  if  he  improves  it,  to  do  it  in  such  way,  if  prac- 
ticable, as  to  lead  and  conduct  the  water  that  happens  to  fall  or 
be  on  it,  off  in  the  way  just  mentioned,  without  regard  to  the  ori- 
ginal formation  of  the  surface  of  his  lot.  If  the  rear  of  his  lot 
should  be  elevated  so  much  above  the  front  that  he  cannot  conduct 
the  water  to  the  rear,  so  as  to  discharge  it  into  a  sewer  or  other 
appropriate  place,  then  he  ought  to  bring  it  to  the  front  of  his  lot, 
where  he  must  of  necessity  have  some  place  to  discharge  h,  with- 
out throwing  it  upon  his  neighbour's  ground.  This  he  ought  to 
do,  even  if  he  should  be  compelled  to  carry  it  under  or  through 
his  house  or  buildings.  As  to  the  exceptions  to  evidence,  we  can- 
not say  that  they  ought  to  be  sustained  ;  for  if  what  the  witnesses 
were  called  to  testify  to  occurred  before  the  commencement  of  this 
suit,  it  is  not  denied  that  it  would  be  admissible;  but  to  render  it 
inadmissible,  it  ought  to  appear  distinctly  that  it  occurred  after 
the  suit  was  commenced,  which  is  not  the  case.  Whether  it 
occurred  before  or  after  was,  therefore,  a  question  to  be  referred 
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to  the  jury,  with  a  direction  from  the  court,  if  they  should  be 
satisfied  that  what  the  witnesses  testified  they  saw  was  before  the 
commencement  of  the  suit,  then  it  was  evidence  for  their  consider- 
ation ;  otherwise,  not.  The  judgment,  however,  must  be  reversed 
on  the  first  ground  mentioned,  and  a  venire  facias  de  novo 
awarded. 


Foreman  against  Schricon. 

To  entitle  a  party  to  judgment  by  default  under  the  Act  of  the  13th  June  1836, 
he  must  have  his  declaration  filed  at  the  time  prescribed  by  the  Act. 

ERROR  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  debt  founded  upon  an  insolvent  bond,  by 
Henry  Schricon  against  Hugh  Bean  and  George  D.  Foreman, 
brought  to  January  term  1842,  and  the  writ  duly  served  upon  the 
defendants.  The  defendants  did  not  appear.  On  the  27th  August 
1842,  the  plaintiff's  attorney  filed  a  declaration  and  signed  judg- 
ment for  want  of  appearance,  which  the  court  below  refused  to 
set  aside. 

M'Clure  and  M'Candless,  for  plaintiffs  in  error,  cited  Act  of 
13th  June  1836,  sees.  33,  34;  6  Binn.  88;  8  Serg.  <§•  Rawle  157. 

Dunlop,  contra,  cited  6  Serg.  fy  Rawle  554. 

PER  CURIAM. — A  judgment  like  the  present  was  sustained  in 
Morrison  v.  Wctherel,  (8  Serg.  fy  Raivle  502),  though  it  had  been 
signed  palpably  in  violation  of  the  Act  of  1724-5.  The  justifica- 
tion of  that  decision  is  to  be  found  in  the  universality  of  the  prac- 
tice, and  the  great  number  of  judgments  that  would  have  been 
overturned  by  disturbing  it.  The  fact  is,  the  statute  had  been 
effectively  repealed  by  the  indolence  of  the  profession.  But  nearly 
the  same  provision  has  been  repeated  in  the  existing  statute,  and 
the  Legislature  certainly  intended  that  it  should  be  executed.  To 
accomplish  this,  and  prevent  injustice  from  surprise,  the  declara- 
tion must  be  filed  at  the  time  presented.  It  is  evident  the  defend- 
ant was  surprised  in  this  instance.  He  was  not  bound  to  appear 
without  a  declaration  had  been  filed;  and  when  none  had  been 
filed  at  the  appointed  time,  he  had  reason  to  think  he  would  not 
be  required  to  appear.  The  plaintiff  let  the  matter  rest  for  eight 
months,  then  filed  his  declaration,  and  instantly  signed  judgment  for 
want  of  an  appearance.  That  was  springing  a  mine  on  the  defend- 
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ant  with  a  vengeance.  Haply  we  have  it  in  our  power  to  prevent 
this  practice  for  the  future,  without  disturbing  judgments  signed 
under  the  former  statute,  by  giving  its  legitimate  force  to  the 
statute  now  in  force. 

Judgment  reversed. 


Whitesides  against  Russell. 

If  a  steamboat  on  the  Ohio  river  run  upon  a  stone  and  knock  a  hole  in  her  bot- 
tom, the  carrier  will  not  be  discharged  from  liability  by  virtue  of  the  clause  in 
his  bill  of  lading,  "  The  dangers  of  the  river  only  excepted :"  but  in  order  to 
relieve  himself  from  responsibility  it  is  incumbent  on  him  to  prove  that  due  dili- 
gence and  proper  skill  were  used  to  avoid  the  accident,  and  that  it  was  una- 
voidable. 

The  privilege  of  transhipment  reserved  to  a  common-carrier  in  his  bill  of  lad- 
ing does  not  discharge  him  from  any  liability  which  is  incident  to  his  contract 
until  the  goods  be  delivered  at  the  destined  port. 

An  agreed  case  in  the  nature  of  a  special  verdict  is  to  be  considered  as  a  spe- 
cial verdict  found  by  a  jury,  and  if  it  be  defective  in  substance,  the  judgment 
rendered  upon  it  will  be  reversed  and  a  venire  de  novo  awarded. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Samuel  Russell  against  Whitesides  and  others,  owners  of  the 
steamboat  "  Norfolk."  This  was  an  action  on  the  case  in  which 
the  plaintiff  declared  on  the  contract  of  the'  defendants  to  deliver 
for  the  plaintiff  at  Pittsburgh  7918  pounds  of  rice,  and  that  they 
did  not  deliver  the  same ;  but  the  declaration  did  not,  in  any  part 
of  it,  state  the  value  of  the  rice.  The  second  count  was  for 
$1000,  for  money  laid  out,  expended  and  paid  by  the  plaintiff  for 
the  defendants,  and  concluded  "  to  the  damage  of  the  plaintiff 
one  thousand  dollars,  &c."  The  parties  subsequently  agreed  to 
the  following  facts  in  the  nature  of  a  special  verdict : 

That  twelve  tierces  of  rice  were  shipped  on  the  fourth  of  June 
1840  for  the  plaintiff,  at  New  Orleans,  in  Louisiana,  by  Lauve 
Brothers,  a  commercial  house  in  said  city,  on  board  the  steamboat 
Norfolk,  owned  by  the  defendants,  to  be  delivered  at  Pittsburgh, 
with  liberty  of  reshipping  on  good  boats,  agreeably  to  the  terms 
and  responsibilities  of  the  following  bill  of  lading  of  the  said 
goods,  viz : 

"  Shipped,  in  good  order  and  well-conditioned,  by  Lauve  Bro- 
thers, on  board  the  steamboat  called  the  Norfolk,  whereof 

is  master,  now  lying  in  the  port  of  New  Orleans  and  bound  for 
Pittsburgh — to  say,  twelve  tierces  of  rice — 7918  Ibs., — being 
marked  and  numbered  as  in  the  margin, — and  are  to  be  delivered, 
in  the  like  good  order  and  condition,  at  the  port  of  Pittsburgh, 
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(the  dangers  of  the  river  only  excepted),  unto  Mr  S.  Russell,  or 
to  his  assigns ;  he  or  they  paying  freight  for  the  same,  with  the 
privilege  of  reshipping  on  good  boats. 

"  In  witness  whereof,  the  master  or  clerk  of  the  said  boat  hath 
affirmed  to  two  bills  of  lading,  all  of  this  tenor  and  date,  one  of 
which  being  accomplished,  the  other  to  stand  void. 

"  Dated  in  New  Orleans  the  4th  day  of  June  1840. 

(Signed)  C.  S.  M'CoY,  Clerk." 

Which  twelve  tierces  of  rice,  weighing  7918  pounds,  were  re- 
shipped  by  the  master  of  the  Norfolk,  at  Cincinnati,  on  the  16th 
day  of  June,  on  board  the  steamboat  Levi  Welsh,  and  that  said 
steamboat  Levi  Welsh  was  a  good  boat.  That  at  Blannerhassett's 
island  the  said  Levi  Welsh,  with  said  rice  on  board,  struck  a  stone 
in  the  Ohio  river  and  knocked  a  hole  in  her  bottom,  by  which  the 
said  rice  was  damaged  and  lost. 

If,  on  the  above  facts,  the  court  should  be  of  opinion  that  the 
defendants  are  responsible,  they  shall  enter  judgment  in  favour  of 
the  plaintiff,  for  the  sum  of .  If  the  court  should  be  of  opi- 
nion that  the  defendants  are  not  responsible,  they  will  enter  judg- 
ment for  the  defendants,  with  leave  to  either  party  to  take  a  *writ 
of  error. 

After  argument,  the  court  below  rendered  a  "judgment  for  the 
plaintiff."  The  amount  for  which  the  judgment  should  have  been 
entered  not  having  been  agreed  upon  by  the  parties,  the  plaintiff 
took  out  a  writ  of  inquiry  and  had  the  damages  assessed  at  $5419.65, 
for  which  he  issued  an  execution,  which  on  motion  the  court  set 
aside,  on  the  ground  that  the  judgment  was  not  interlocutory  but 
final.  The  plaintiff  then  issued  an  execution  on  the  judgment  for 
$1000,  the  amount  of  damages  laid  in  the  declaration,  with  direc- 
tion to  the  sheriff  to  collect  only  $419.65,  the  alleged  value  of  the 
rice.  This  the  court  below  refused  to  set  aside,  when  this  writ 
of  error  was  sued  out. 

M'Clure  and  M'Candless,  for  plaintiff  in  error,  on  the  subject 
of  the  liability  .of  carriers,  cited  8  Serg.  fy  Rawle  533 ;  9  Watts 
88;  4  Whart.  204;  Sto.  on  Bl.  366  pi.  573;  7  Cowen  500;  3 
Taunt.  164;  1  Con.  Rep.  487;  11  Eng.  Com.  L.  244;  15  Eng. 
Com.  L.  422.  On  the  subject  of  the  defectiveness  of  the  case 
stated,  cited  3  Chit.  Pr.  678 ;  2  Pain.  $  Duer.  Pr.  285 ;  Rob. 
Pr.  374. 

Dunlop,  for  defendant  in  error,  on  the  first  point,  cited  5  Watts 
424 ;  6<J-7  Ohio  Rep.  143 ;  2  Scammond  TIL  Rep.  288 ;  2  Hill 
623 ;  5  Rawle  189 ;  25  Wend.  660 ;  7  Yerger  340 ;  6  Martin  680  ; 
2  Stark  Ev.  287 ;  4  Yerger  48 ;  3  Munf.  239.  On  the  second 
point,  cited  10  Coke  118;  Cro.  Eliz.  214;  2  Arch.  Pr.  22;  Cro. 
Car.  143;  4  Watts  413 ;  7  Watts  466 ;  1  Sel.  Pr.  474;  2  Wilson 
374  ;  2  Whart.  210 ;  Cowp.  843  ;  1  Arch.  Pr.  225 ;  1  Watts  374. 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  an  action  to  recover  the  value  of  twelve 
tierces  of  rice,  shipped  at  New  Orleans  on  board  the  steamer  Nor- 
folk, then  lying  at  New  Orleans,  bound  for  Pittsburgh.  The 
defendants  agreed  to  deliver  the  goods,  in  good  order,  at  the  port 
of  Pittsburgh,  (the  dangers  of  the  navigation  exceptecl),  reserving 
the  privilege  of  reshipping  the  same  in  good  boats.  The  rice  was 
reshipped  at  Cincinnati  on  board  the  steamer  Levi  Welsh,  which 
it  is  agreed  was  a  good  boat.  At  Blannerhassett's  island  the  Levi 
Welsh  struck  upon  a  stone  in  the  Ohio  river  and  knocked  a  hole 
in  her  bottom,  by  which  the  rice  was  damaged  and  lost.  The 
declaration  contains  two  counts,  one  on  the  special  agreement,  in 
which  the  pleader  omits  to  state  the  value  of  the  rice;  the  other 
is  a  common  count  for  one  thousand  dollars,  money  laid  out  and 
expended  for  the  defendants  at  their  instance  and  request.  The 
cause  was  submitted  to  the  court  on  certain  facts  agreed  upon  by 
the  counsel  in  the  nature  (as  it  is  expressed)  of  a  special  verdict. 
After  stating  the  facts  they  proceed  to  say  :  If,  on  the  above  facts, 
the  court  should  be  of  opinion  that  the  defendants  are  responsible, 
they,  shall  enter  judgment  in  favour  of  the  plaintiff  for  the  sum 

of .  If  the  court  should  be  of  opinion  that  the  defendants 

are  not  responsible,  they  will  enter  judgment  for  the  defendants, 
with  leave  to  either  party  to  take  out  a  writ  of  error.  After 
argument,  the  court  entered  judgment  for  the  plaintiff  generally; 
this  was  a  judgment  for  no  certain  sum  or  amount,  as  no  sum  is 
ascertained  and  inserted  in  the  case  stated.  On  the  judgment  so 
entered,  a  writ  of  inquiry  was  awarded,  and  the  inquest  assessed 
the  damages  at  $419.65 ;  but,  on  motion  of  the  defendants,  the 
writ  was  set  aside. 

Why  the  court  made  the  rule  absolute  does  not  appear,  but 
Judge  Grier  supposes  it  was  set  aside  because  it  was  thought  to 
be  a  final  and  not  an  interlocutory  judgment.  That  the  judgment 
was  not  interlocutory  admits  not  of  doubt,  and  the  only  difficulty 
is,  whether  it  is  either  final  or  interlocutory,  or,  in  other  words, 
whether  the  case  is  not  so  defectively  stated  as  that  the  court 
could  not  render  a  judgment,  there  being  nothing  in  the  case  to 
render  judgment  upon.  The  inquiry,  which  lies  at  the  root  of  the 
case,  I  take  to  be  this.  Is  the  case  so  stated  as  that  a  valid  judg- 
ment can  be  entered  upon  it?  And  this  question  will  depend  upon 
whether  an  agreed  case,  in  the  nature  of  a  special  verdict,  is  to 
be  assimilated  to  a  special  verdict,  or  is  it  to  be  governed  by  the 
rules  applicable  to  demurrers  to  evidence,  judgments  by  default, 
nil  dicit,  or  by  confession  ?  That  it  is  to  be  likened  to  the  former, 
and  not  the  latter,  appears  to  be  plain,  as  well  on  authority  as  the 
reason  of  the  thing.  When  the  facts  are  agreed  upon,  as  in  the 
nature  of  a  special  verdict,  something  more  is  intended  than  to 
enable  the  parties  to  take  a  writ  of  error,  as  has  been  erroneously 
supposed.  The  parties  agree  that  the  facts  shall  be  considered  as 
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if  found  by  special  verdict.  A  case  stated  is  a  substitute  for  a 
special  verdict,  adopted  for  convenience  to  save  the  labour  and 
expense  of  finding  the  same  facts  by  the  jury  in  the  form  of  a 
special  verdict.  It  is,  therefore,  but  a  reasonable  construction  of 
the  agreement  that  it  shall  be  attended  with  the  same  effects,  and 
liable  to  the  same  incidents.  This  is  the  obvious  and  plain  import 
of  the  word.  And  this  is  supported  by  authority,  for  that  the 
same  particularity  is  required  in  an  agreed  case  as  in  a  special 
verdict,  appears  from  several  adjudged  cases.  Thus,  if  the  case 
stated  or  referred  to  in  the  verdict  of  the  jury  be  too  imperfect 
for  the  court  to  determine  the  question  of  law  arising  upon  it,  the 
same  course  will  be  pursued  as  upon  a  special  verdict  which  is 
defective  ;  that  is  to  say,  the  verdict  will  be  set  aside  and  a  venire 
do  novo  awarded.  Pegran  v.  Isabell,  1  Hen.  fy  Mun.  388.  And  in 
Brewer  and  wife  v.  Opie,  1  Call.  212,  it  is  said :  As  the  jury  may 
find,  so  the  parties  may  agree  to  all  the  facts  belonging  to  the  case, 
and  refer  to  the  court  the  law  arising  therefrom.  Such  a  case 
agreed  should  be  as  full  and  certain  as  a  special  verdict.  If  the 
case  agreed  be  too  uncertain  for  a  judgment  to  be  given  thereon, 
it  will  be  set  aside  and  further  proceedings  directed.  So  in  Jones 
\.  M' Williams,  6  Munf.  301,  it  is  ruled  that  when  a  verdict  has 
been  found  subject  to  the  opinion  of  the  court,  or  a  case  agreed  is 
defective,  having  omitted  some  important  fact,  a  venire  de  novo  is 
awarded.  In  Robinson's  Practice  374,  it  is  stated,  and  in  this  we 
entirely  concur,  that  whether  there  be  a  special  verdict  subject  to 
the  opinion  of  the  court  on  specific  points,  or  a  case  agreed  by  the 
parties,  the  jury  should  always  find,  or  the  parties  should  agree, 
for  what  the  judgment  shall  be  rendered  in  case  the  law  be  deter- 
mined to  be  in  favour  of  the  plaintiff.  Sometimes,  it  is  true, 
according  to  our  loose  practice,  for  a  supposed  convenience  the 
case  stated  contains  a  stipulation  that  the  amount  shall  afterwards 
be  ascertained  by  the  parties ;  but  such  an  agreement  cannot  be 
inferred  when  the  clause  is  omitted.  When  the  parties  neglect  to 
ascertain  the  sum  for  which  judgment  is  to  be  rendered  in  the 
event  of  an  opinion  favourable  to  the  plaintiff,  it  is  the  duty  of 
the  court  peremptorily  to  refuse  to  proceed  to  the  argument  until 
the  case  stated  is  perfected ;  and  where  the  parties  refuse  to 
amend,  as  they  may,  to  award  a  venire  de  novo.  A  little  atten- 
tion in  this  particular,  as  in  many  other  cases  which  have  come 
under  the  notice  of  the  court,  would  have  avoided  great  per- 
plexity and  no  inconsiderable  delay.  If,  then,  a  case  stated,  or  a 
case  stated  in  the  nature  of  a  special  verdict,  is  governed  by  the 
same  rules  as  a  special  verdict,  the  point  is  ruled  in  Miller  v. 
Hare,  2  Rawle  52,  where  it  is  decided  that  where  a  jury  omitted 
to  assess  the  amount,  even  in  an  action  of  debt,  it  was  a  mistrial. 
A  verdict  in  debt  finding  no  specific  sum  is  void.  Mr  Justice  HUS- 
TON observes :  It  is  useless  to  talk  about  judgments  for  default  of 
a  plea,  or  by  nil  dicit,  &c.  There  a  writ  of  inquiry  will  ascer- 
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tain  the  sum,  or  it  may  be  done  by  the  officers  of  the  court ;  but 
who  ever  heard  of  a  writ  of  inquiry  of  damages,  or  the  sum  being 
ordered  to  be  ascertained  by  a  prothonotary,  after  a  jury  being 
sworn  at  the  bar,  trying  the  cause  and  giving  a  general  verdict? 
And  the  same,  with  equal  truth,  may  be  said  of  an  agreed  case, 
or  a  case  stated  in  the  nature  of  a  special  verdict.  But  for  what 
amount  is  the  judgment  to  be  given,  and  by  whom  is  it  to  be 
ascertained?  The  plaintiff'  cannot  have  a  writ  of  inquiry,  for  it 
is  a  final  and  not  an  interlocutory  judgment,  nor  are  there  any  data 
on  which  a  calculation  can  be  made  by  the  officers  of  the  court. 
It  would  be  manifestly  unjust  to  give  judgment  for  nominal  dam- 
ages, and  equally  so  for  the  amount  laid  in  the  declaration ;  for 
although  there  are  two  counts,  and  one  a  money  count,  yet  we 
cannot  shut  our  eyes  to  the  fact  that  the  value  of  the  goods  lost 
is  the  gravamen  of  this  action.  If  the  value  of  the  rice  had  been 
stated,  or  appeared  in  any  way  on  the  record,  as  unfortunately  it 
did  not,  then  the  case  in  2  Serg.  <$*  Rawle  152  might  perhaps  be 
an  authority  for  the  course  pursued  here.  In  that  case  it  is  said, 
that  when  judgments  are  confessed,  if  the  plaintiff's  demand  is  in 
the  nature  of  a  debt,  which  may  be  ascertained  by  calculation, 
whether  it  arise  on  a  note  or  other  writing,  or  on  an  account,  it  is 
sufficient  to  enter  the  judgment  generally.  The  judgment  is  sup- 
posed to  be  for  the  amount  laid  in  the  declaration,  and  the  execu- 
tion issues  accordingly.  But  how  widely  different  is  that  case 
from  this !  Here  there  is  neither  note  or  other  writing,  nor  an 
account;  nothing  certain  on  which  a  calculation  can  be  made, 
independently  of  the  finding  of  the  inquest,  to  which  resort  can- 
not, without  danger  of  injustice,  be  had,  as  that  proceeding  was 
unauthorized  and  ex  parte. 

The  case  stated  raises  two  points  on  which,  as  the  cause  goes 
back  for  another  trial,  (to  avoid  trouble),  we  think  proper  to  ex- 
press an  opinion.  We  concur  with  Judge  SHALER  on  both  points, 
and  for  the  reasons  given  by  him.  The  privilege  of  reshipment 
reserved  in  the  bill  of  lading,  is  intended  for  the  benefit  of  the 
carrier,  but  was  not  designed  to  limit  his  responsibility ;  he  con- 
tinues liable,  notwithstanding  this  clause,  by  the  express  terms  of 
the  contract  to  deliver  the  goods  safe  and  in  good  order  at  Pitts- 
burgh; but  he  is  at  liberty  to  do  this  either  in  his  own  boat  or  in 
any  other  good  boat  which  the  carrier  may  select.  This  point 
has  been  ruled  the  same  way  in  two  of  our  sister  States,  Ohio  and 
Illinois,  6  4*  7  Ohio  Rep.  143;  McGregor  v.  Kilgore,  2  Scammond 
288.  A  stipulation  in  a  bill  of  lading  that  the  shipper,  in  case  of 
low  water,  may  reship  in  other  craft,  does  not  vary  his  obligation 
to  deliver  safely.  Such  stipulation  is  for  his  benefit,  and  continues 
his  liability  if  resorted  to.  It  was  but  a  privilege,  say  the  court, 
to  the  carrier  on  the  executing  of  his  contract  to  convey  and  deli- 
ver, inserted  for  his  own  benefit,  to  secure  him  the  advantage  of  as 
great  a  portion  of  the  freight  as  he  could  earn,  and  to  throw  upon 
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the  owner  any  increase  of  expense.  The  relation  of  carrier  con- 
tinues from  the  shipment  of  the  goods  until  the  arrival  at  the  des- 
tined point  of  delivery. 

We  agree  with  the  judge  as  to  the  first  point.  The  carrier 
claims  the  benefit  of  an  exemption  arising  from  the  loss  being 
occasioned  by  a  peril  of  the  navigation,  and  surely  it  is  incumbent 
on  him  to  bring  himself  within  the  terms  of  it.  It  is  not  unrea- 
sonable to  require  him  to  prove  the  loss  and  manner  of  it,  and 
further,  that  the  usual  care  and  diligence  had  been  used  to  avoid 
it.  This  is  peculiarly  within  his  knowledge  and  in  the  knowledge 
of  those  who  are  in  his  employment  and  under  his  control.  And 
this  is  the  principle  which  may  be  collected  from  1  Con.  Rep.  189; 
11  Wend.  25;  5  Rawle  189;  6  Watts  $  Serg.  408. 

In  the  last  case  it  is  decided  that  where,  on  the  facts  presented, 
the  defendant  is  liable  for  a  loss  occasioned  by  his  negligence  as 
a  factor,  the  onus  of  proving  what  the  actual  loss  was  lies  upon 
him  and  not  on  his  principal,  and  in  the  absence  of  such  proof 
the  full  value  of  the  goods,  or  at  least  of  the  money  produced  by 
the  sale,  is  the  measure  of  damages. 

Judgment  reversed,  and  procedendo  awarded. 


Chadwick  against  Moore. 

A  local  statute  which  suspends,  for  a  reasonable  time,  execution  of  a  judgment 
on  a  previous  contract,  is  not  prohibited  by  the  tenth  section  of  the  first  article  in 
the  constitution  of  the  United  States. 

Therefore  the  statute  enacted  by  the  Legislature  of  Pennsylvania  in  1842,  and 
suspending  for  a  year  a  sale  on  execution  for  less  than  two-thirds  of  the  appraised 
value,  is  not  unconstitutional  in  respect  of  its  retrospective  operation. 

ERROR  to  the  District  Court  of  Allegheny  county. 

In  April  1844,  William  Moore  obtained  a  judgment  against 
James  Chadwick  on  a  scire  facias  to  have  execution  of  premises 
mortgaged  in  July  1838,  and  sued  out  a  levari  facias  to  July  term 
1844,  on  which  the  sheriff  sold  for  less  than  two-thirds  of  the  ap- 
praised value.  The  statute  of  1842  directs  that  lands  taken  in 
execution  shall  be  valued  by  an  inquest,  and  that  "  when  the  same 
cannot  be  sold  at  public  vendue  or  outcry  for  two-thirds  or  more 
of  such  valuation  or  appraisement,  the  sheriff  shall  not  make  sale 
of  the  premises,  but  shall  make  return  accordingly  to  the  court 
from  which  the  execution  issued,  and  thereupon  all  proceedings 
shall  be  stayed  for  a  year  from  the  return  day."  The  question 
which  arose  out  of  these  facts  on  a  case  stated  was,  whether  this 
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statute  is  prohibited  by  the  constitution  of  the  United  States,  so 
far  as  regards  retrospective  operation ;  and  it  was  argued  in  this 
court,  on  a  writ  of  error  to  the  District  Court  in  which  the  statute 
had  been  adjudged  unconstitutional,  by 

Eyster  and  Kline,  for  plaintiff  in  error.  Cited,  1  Howard's  R. 
320;  2  Howard's  R.  312. 

Mellon,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — In  this  instance  we  are  to  take  the  law  of  the 
case  from  the  Supreme  Court  of  the  United  States,  the  constitu- 
tional expositor  of  federal  legislation,  whether  ordinary  or  funda- 
mental; and  haply  the  reports  of  its  decisions  furnish  us  with 
principles  which  go  far  to  rule  the  point  in  contest.  We  are  to 
determine  whether  our  Act  of  1842,  which  prohibits  for  a  time 
sheriffs'  sales  of  property  for  less  than  two-thirds  of  the  appraised 
value,  impinges  on  the  tenth  section  of  the  first  article  in  the 
federal  constitution,  so  far  as  it  modifies  the  remedy  to  enforce 
contracts  which  existed  when  it  was  enacted.  The  statute  of 
Illinois,  which  was  the  subject  of  discussion  in  M'Cracken  v.  Hay- 
ward,  (2  Howard's  R.  608),  differed  from  it  in  the  cardinal  feature 
that  its  prohibition  of  execution  was  perpetual ;  and  if  such  were 
the  provision  before  us,  we  would  not  hesitate  to  pronounce  it 
void.  Its  duration,  however,  is  limited.  The  Act  directs  land 
taken  in  execution  to  be  appraised,  and  it  ordains  that  if  it  be  not 
bid  to  two-thirds  of  the  appraised  value,  the  execution  shall  be 
stayed  for  a  year,  at  the  expiration  of  which  the  creditor  may  pro- 
ceed with  it  as  if  it  had  not  been  suspended.  The  statute  of  Illi- 
nois had  no  such  limitation.  Its  denial  of  execution  was  perpetual, 
except  on  terms  not  originally  contemplated ;  and  it  not  merely 
impeded  the  remedy,  but  changed  the  conditions  of  the  right. 
The  statute  of  Pennsylvania  suspends  the  remedy  only ;  still,  it 
may  be  asked,  if  it  can  constitutionally  do  so  for  a  year,  why  not 
for  a  thousand  years,  or  any  other  period,  amounting  in  effect  to 
perpetuity  ?  It  has  been  shown  by  Chief  Justice  TANEY,  in  Bron- 
son  v.  Kinsie,  (1  Howard's  R.  317),  that  the  remedy  is  parcel  of 
the  right,  and  that  the  obligation  of  a  contract  may  not  be  impaired 
by  acting  on  the  remedy  more  than  it  may  by  acting  directly  on 
the  contract  itself.  He  adopted,  at  the  same  time,  the  language 
of  Mr  Justice  STORY  in  Green  v.  Biddle,  (8  Wheat.  17),  affirming 
that  acts  of  State  legislation,  which,  while  professing  to  regulate 
the  remedy,  and  not  to  modify  the  right,  "  so  change  the  nature 
and  extent  of  existing  remedies  as  materially  to  impair  the  rights 
and  interests  of  the  owner,  are  as  much  a  violation  of  the  compact 
as  if  they  directly  overturned  his  rights  and  interests."  It  would 
be  impossible  to  find  a  rule  precisely  adapted  to  every  case,  and 
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the  Chief  Justice  illustrated  his  principle  by  examples  which  show 
that  he  held  no  more  than  the  essentials  of  the  contract  to  be  in- 
violable. He  admitted  that  to  exempt  articles  of  the  first  necessity 
from  execution,  or  to  accelerate  the  bar  of  the  Statute  of  Limita- 
tions, is  not  to  modify  the  remedy  so  as  to  impair  the  obligation 
of  the  contract.  Yet,  as  such  modifications  cramp  the  creditor's 
freedom  of  action,  and  decrease  the  fund  from  which  he  is  to  obtain 
satisfaction,  they  act  on  the  contract  to  at  least  an  inconsiderable 
extent.  He  seems  to  put  the  question  on  the  degree  of  their  action, 
though  Mr  Justice  STORY  had  said  in  Green  v.  Biddle  that  some 
strong  cases  put  by  him  for  purposes  of  illustration,  differed  from 
the  one  before  him  only  in  the  degree ;  whence  it  might  be  inferred 
that  he  went  for  the  absolute  integrity  of  the  constitutional  prin- 
ciple. So  far  as  I  am  at  liberty  to  choose,  I  prefer  the  doctrine  of 
the  Chief  Justice  as  better  suited  to  a  federative  system  like  ours, 
whose  complexity  is  such  that  the  bodies  which  revolve  in  it  would 
not  perform  their  functions  if  they  were  straitened  in  their  orbits. 
If  regulation  of  the  remedy  were  prohibitedwhenever  it  might  affect 
the  fruition  of  the  right  in  any  imaginable  degree,  much  whole- 
some legislation  would  be  shut  out,  and  even  the  instances  put  by 
the  Chief  Justice  would  not  be  licensed.  But  perhaps  there  is  no 
real  discrepance  in  the  opinions  of  the  Judges.  In  Jackson  v. 
Lamphire,  (3  Peters's  R.  290),  Mr  Justice  BALDWIN,  speaking  for 
the  whole  court,  said  that  it  is  within  the  undoubted  power  of 
State  Legislatures  to  pass  recording  Acts  by  which  a  grant  in 
existence  at  the  time  of  the  enactment  may  be  postponed,  or 
Acts  of  Limitations  restrictive  of  the  remedy.  "  Reasons  of 
sound  policy,"  he  said,  "  had  led  to  the  adoption  of  general  laws 
of  both  descriptions,  and  their  validity  cannot  be  questioned.  The 
time  and  manner  of  their  operation,  the  exceptions  to  them,  and 
the  acts  from  which  the  time  limited  shall  begin  to  run,  will  gene- 
rally depend  on  the  sound  discretion  of  the  Legislature,  according 
to  the  nature  of  the  titles,  the  situation  of  the  country,  and  the 
emergency  which  leads  to  their  enactment.  Cases  may  occur 
where  the  provisions  of  a  law  on  these  subjects  may  be  so  unrea- 
sonable as  to  amount  to  a  denial  of  right,  and  call  for  the  interpo- 
sition of  the  court;  but  the  present  is  not  one."  This  doctrine, 
pregnant  with  good  sense,  is  the  only  one  which  will  enable  the 
State  and  federal  governments  to  perform  their  functions  without 
collision ;  yet  a  recording  Act  which  postpones  a  conveyance  in 
default  of  performance  of  a  superadded  condition,  impairs  the  obli- 
gation of  the  contract  as  much  as  does  a  law  to  stay  for  a  time 
the  execution  of  it.  But,  taking  the  principle  as  we  are  able  to 
collect  it,  rather  from  dicta  of  the  judges  than  from  points  decided 
by  them,  we  are  to  decide  whether  the  temporary  restraint  of  a 
remedy  necessarily  impairs  the  right  in  an  unreasonable  degree. 
I  lay  out  of  the  case  those  considerations  arising  from  the  form  of 
the  security,  which  seem  to  have  weighed  with  the  court  in  Bron- 
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son  v.  Kinsie.  Did  the  statute  cut  the  mortgagee  off  from  recover- 
ing on  his  legal  title  in  ejectment,  it  would  doubtless  be  unconsti- 
tutional in  that  particular  aspect;  but  proceeding  by  scire  facias 
to  recover  his  debt  by  execution  of  the  land,  he  stands  as  would 
any  other  judgment  creditor.  Though  unlimited  in  its  duration, 
this  statute  was  evidently  produced  by  the  emergency  which  arose 
from  collapse  of  the  credit  system ;  and  taking  from  it  the  right 
to  sell  for  two-thirds  the  value,  reserved  for  the  benefit  of  the  cre- 
ditor, it  becomes  an  unconditional  law  to  suspend  the  enforcement 
of  the  contract  for  a  year.  Is  such  an  exercise  of  the  sound  dis- 
cretion spoken  of,  so  unreasonable  as  materially  to  impair  the 
remedy,  and  amount  to  a  denial  of  the  right  1  To  hold  that  a 
State  Legislature  is  incompetent  to  relieve  the  public  from  the 
pressure  of  sudden  distress  by  arresting  a  general  sacrifice  of  pro- 
perty by  the  machinery  of  the  law,  would  invalidate  many  statutes 
whose  constitutionality  has  hitherto  been  unsuspected.  An  indefi- 
nite prohibition  of  execution  in  default  of  compliance  with  new 
and  arbitrary  terms,  would  be  a  denial  of  the  remedy  contem- 
plated in  the  contract,  not  a  regulation  of  it ;  but  there  are  laws 
for  a  temporary  suspension  which  have  not  been  thought  so.  Such 
is  our  statute  to  stay  for  three  weeks  execution  of  a  judgment  on 
demurrer,  special  verdict  or  case  stated,  in  order  to  give  the  un- 
successful party  a  supersedeas  by  writ  of  error.  True  it  is  that  a 
statute  which  gives  time  for  something  to  be  done  in  respect  to  the 
determination  of  the  right,  is  more  decisively  superior  to  exception 
than  one  which  gives  time  for  the  sake  of  procrastination  merely ; 
but  we  have  stay  laws  enacted  in  1836,  and  operating  in  actions 
on  contract  for  periods  graduated  to  the  amount  of  the  debt,  whose 
validity  has  not  been  contested ;  and  they  certainly  modify  the 
remedy  no  further  than  does  a  statute  of  limitations  which  contin- 
gently cuts  off  all  remedy  whatever,  or  one  which  narrows  the 
creditor's  recourse  to  the  debtor's  property.  I  believe,  too,  that 
laws  imposing  military  service  on  apprentices,  or  dissolving  the 
contract  of  marriage  for  causes  not  declared  at  the  time  of  its 
solemnization,  have  not  been  resisted ;  and  practical  cotempora- 
neous  usage  goes  far  to  settle  a  question  of  construction.  Suspen- 
sions of  execution  for  a  reasonable  time  have  not  been  unfrequent 
in  some  of  our  sister  States,  and  creditors  have  submitted  to  them 
as  regulations  depending,  in  the  language  of  Mr  Justice  BALDWIN, 
"on  the  sound  discretion  of  the  Legislature,  according  to  the 
emergency  which  led  to  their  enactment."  I  have  found  no  trace 
of  a  question  raised  on  their  validity  in  the  reported  decisions  of 
the  tribunal  of  the  last  resort.  On  the  whole,  therefore,  the  Act 
before  us  appears  not  to  be  so  unreasonable  as  to  call  for  judicial 
interposition.  Yet  the  case  is  by  no  means  a  clear  one ;  and  as 
the  decision  of  it  involves  the  validity  of  other  Acts  of  the  same 
stamp,  it  is  worthy  of  being  brought  before  the  Supreme  Court 
of  the  nation.  To  put  the  case  in  train  for  that,  it  would  be  ne- 
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cessary  for  us  to  sustain  the  statute  at  all  events;  for  the  appellate 
jurisdiction  of  that  court  extends  no  further  than  to  cases  in  which 
the  judgment  is  in  favour  of  the  legislation  or  authority  to  which 
the  federal  constitution,  or  an  Act  of  Congress,  is  supposed  to  be 
repugnant;  in  other  words,  it  extends  no  further  than  is  necessary 
to  maintain  the  supremacy  of  federal  legislation.  As  an  erroneous 
judgment  adverse  to  the  authority  of  the  State  Legislature  would 
be  irremediable,  we  have  deemed  it  our  duty,  in  cases  of  difficulty 
or  doubt,  to  put  the  judgment  in  such  a  shape  as  would  make  it 
the  subject  of  a  writ  of  error.  In  this  instance,  however,  the 
judgment  falls  in  with  the  current  of  our  opinion ;  and  if  it  is 
erroneous,  it  will  give  us  pleasure  to  have  it  corrected  by  the  con- 
stitutional guardian  of  federal  authority. 

Judgment  reversed,  and  rule  absolute. 


Butler  against  Morgan. 

After  a  petition  has  been  presented  for  the  benefit  of  the  Bankrupt  Law,  and 
oefore  the  applicant  has  been  declared  a  bankrupt,  his  goods  found  upon  demised 
premises  may  be  distrained  and  sold  by  his  landlord  for  the  payment  of  his  rent. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Abiah  Butler  against  John  Morgan  and  John  N.  Johnston.  This 
was  an  action  of  replevin  for  certain  property  described  in  the 
writ.  The  defendant  Johnston  made  cognizance  under  the  defend- 
ant Morgan,  who  avowed  for  rent  in  arrear ;  and  the  plaintiff 
replied,  no  rent  in  arrear.  On  the  trial,  it  was  admitted  the  plain- 
tiff was  tenant  to  the  defendant  Morgan  of  certain  premises  in 
Findley  township,  and  that  two  years'  rent,  amounting  to  $170, 
remained  due  and  unpaid  since  the  1st  of  April  1842;  that  the 
defendant  Morgan  issued  his  landlord's  warrant,  by  virtue  of  which 
the  property  in  dispute  was  distrained  on  the  6th  of  February 
1843  on  the  demised  premises,  and  removed  by  the  defendants. 
On  the  13th  February  this  replevin  issued,  and  the  property  was 
delivered  to  the  plaintiff. 

The  plaintiff  gave  in  evidence,  that  on  the  25th  of  January  1843 
he  made  application  for  the  benefit  of  the  Bankrupt  Act ;  that  on 
the  27th  of  February  1843  he  was  declared  a  bankrupt,  and  Samuel 
W.  Black,  Esq.,  appointed  his  assignee ;  that  on  the  20th  of  July 
1843  the  plaintiff  was  discharged  as  a  bankrupt ;  and  that  on  the 
26th  of  April  1843,  Samuel  W.  Black,  the  assignee,  gave  a  certi- 
ficate of  allowance  to  the  plaintiff,  by  which  he  was  allowed  to 
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retain  all  the  property  returned,  being  the  same  included  in  the 
writ  of  replevin. 

GRLER  (President)  was  of  opinion   that  the  plaintiff  was  not 
entitled  to  recover,  and  directed  a  judgment  for  the  defendants. 

M'Clure  and  M'Candless,  for  plaintiff  in  error. 

Metcalf,  for  defendant  in  error,  cited  34  Law  Lib.  235;  1  Atk. 
103 ;  2  Term  Rep.  GOO. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  only  question  presented  for  consideration  in 
this  case  is  whether  a  landlord  could,  during  the  operation  of  the 
late  Bankrupt  Act  of  Congress,  distrain  on  the  goods  of  his  tenant 
found  on  the  leased  premises,  for  rent  due  and  in  arrear,  after  the 
latter  had  petitioned  for  the  benefit  of  the  Bankrupt  Act,  and  be- 
fore he  had  been  declared  a  bankrupt.  Now,  it  is  a  general  rule 
of  the  common  law  that  all  goods  found  upon  the  premises  demised 
to  a  tenant  are  held  liable  to  be  distrained  by  his  landlord  for  rent, 
whether  such  goods  belong  to  the  tenant  or  to  other  persons.  Com. 
Dig.  tit.  Distress,  b.  1 ;  Bradley  on  Distr.  106.  And  if  the  Bank- 
rupt Act  made  no  change  in  the  law  in  this  respect,  it  is  clear  that 
the  landlord,  in  this  case,  had  a  right  to  distrain  as  he  did.  But 
the  Bankrupt  Act  is  silent  on  the  subject  of  rent  being  due  and  in 
arrear  by  the  bankrupt,  and  does  not  contain  a  single  word  in 
relation  thereto;  so  that  the  landlord's  remedy  by  distress  for  rent 
due  to  him  remains  as  it  was  at  the  common  law,  whereby  he  is 
entitled  in  general  to  distrain  upon  all  goods  found  upon  the  pre- 
mises demised,  whether  they  belong  to  the  bankrupt  tenant  or  not. 
And  he  may  distrain  for  the  whole  rent  due,  whatever  its  amount 
may  be,  even  after  the  tenant  has  been  declared  a  bankrupt,  or 
after  an  assignment  made  of  the  goods,  though  in  the  possession  of 
the  assignees,  if  they  still  continue  on  the  demised  premises ;  for 
the  assignment  only  changes  the  property  in  the  goods,  which  does 
not  in  the  least  exempt  them  from  distress  for  the  rent  due  as  long 
as  they  remain  on  the  leased  premises ;  and  unless  removed,  they 
may  be  distrained  even  after  a  sale  made  of  them  by  the  assignees. 
Cullen  B.  L.  123-4 ;  Cooke's  D.  213-21 ;  Bradley  on  Distr.  121-2 ; 
1  Atk.  103.  The  issuing  of  the  commission  and  the  messenger's 
taking  possession  of  the  goods,  according  to  the  course  pursued  in 
England,  has  never  been  considered  such  a  custodia  legis  as  to 
preclude  a  distress  of  the  goods  by  the  landlord  for  rent  due.  In 
regard  to  his  remedy  by  distress,  he  is  considered  as  standing 
upon  higher  ground,  and  entitled  to  more  favour  in  law,  than  a 
common  creditor.  WoodfalVs  Landl.  and  Ten.  365;  1  Atk.  105. 
And  hence  the  right  of  distress  is  given  to  him  over  and  above 
the  other  remedies  which  he  has  in  common  with  ordinary  credit- 
ors, and  is  rather  regarded  as  a  remedy  upon  the  land  than  on  the 
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person  of  the  te»ant ;  and  the  right  thereto  was  ever  held  unaf- 
fected by  all  the  original  bankrupt  laws  passed  in  England.  Buck- 
ley v.  Taylor,  (2  T.  R.  600) ;  Bradley  on  Distr.  122.  But  if  the 
landlord  distrain  and  the  tenant  replevy  the  goods,  and  they  are 
sold  afterwards  by  the  assignees,  the  landlord  cannot,  upon  his 
recovery  of  a  judgment  for  a  return,  retake  the  goods  in  the  hands 
of  the  vendee,  for  he  has  no  lien  on  them,  and  his  only  remedy, 
therefore,  is  on  the  replevin  bond.  Cooke  218-20;  Bradley  on 
Distr.  122-3.  It  has,  however,  been  argued  that  the  rent  for  which 
the  distress  was  made  in  this  case  became  extinct,  if  not  satisfied, 
by  the  operation  of  the  Bankrupt  Act,  and  therefore  the  right  to 
distrain  could  not  exist.  But  this  argument  does  not  appear  to 
be  sustained  by  either  the  terms  of  the  Act,  or  any  meaning  that 
can  be  fairly  drawn  from  it.  The  debts  of  a  bankrupt,  though  he 
obtain  his  discharge  under  the  bankrupt  laws  of  England,  have 
never  been  regarded  as  thereby  absolutely  paid  or  extinguished ; 
or  otherwise  it  would  seem  to  be  difficult,  if  not  impossible,  to  hold, 
as  has  ever  been  the  case,  that  a  subsequent  promise  made  by  the 
bankrupt  to  pay  them,  would  be  valid  and  binding.  Cowp.  290. 

Judgment  affirmed. 


Williams  against  Landman. 

Upon  a  parol  sale  of  land  which  is  in  the  actual  possession  of  a  tenant  under 
a  parol  lease,  and  the  agreement  of  the  vendor  that  the  rent  should  be  paid  to  the 
vendee  and  the  attornment  of  the  tenant  to  him ;  this  is  such  a  delivery  of  pos- 
session to  the  vendee  as,  with  proof  of  the  payment  of  the  purchase  money,  will 
enable  him  to  maintain  ejectment  upon  his  title. 

ERROR  to  the  Common  Pleas  of  Fayette  county. 

This  was  an  action  of  ejectment  by  William  Williams  against 
William  Shipley  and  Adam  Landman  for  a  tract  of  land  in  Henry 
Clay  township,  containing  61  acres.  The  whole  case  and  points 
put  to  the  court  are  so  fully  stated  in  the  opinion  of  this  court  that 
no  other  statement  is  deemed  necessary. 

Dcford,  for  the  plaintiff  in  error. 
Veech,  for  the  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — Both  parties  admitted  that  the  title  to  the  land  in 
question  had  been  in  Christian  Landman.  The  defendant,  Adam 
Landman,  was  his  son.  The  plaintiff,  Williams,  a  son-in-law, 


56  SUPREME  COURT  [Pittsburgh 

[Williams  v.  Landman.] 

claimed  under  a  contract  with  old  Mr  Landman,  an  old  German 
clergyman,  who  had  become  too  old  to  preach ;  he  had  a  tract  of 
land  on  or  among  the  ridges  of  the  Allegheny  mountain,  claimed 
by  settlement  without  any  office  or  paper  title. 

The  facts  were  as  follows :  The  old  gentleman  had  made  a  writ- 
ten contract  with  another  son-in-law  named  Chitister,  by  which 
he  had  agreed  to  convey  his  title  to  the  land  to  Chitister,  who  was 
to  support  him  and  his  wife  during  their  lives  and  bury  them. 
The  old  people  went  to  Chitister's,  but  in  no  long  time  became 
dissatisfied,  and  according  to  Chitister's  statement  he  and  his  wife 
were  also  dissatisfied.  The  old  gentleman  went  to  Williams  and 
proposed  the  same  terms  to  him,  to  which  he  agreed,  and  went 
with  him  to  Chitister's  and  sent  a  wagon  to  remove  the  goods ; 
when  there  Chitister  refused  to  give  up  his  contract  or  to  let  the 
goods  go  until  he  was  satisfied  for  some  moneys  he  had  expended 
and  was  paid  for  the  boarding.  All  this  was  settled,  and  Wil- 
liams gave  his  note  for  the  amount  of  the  claim,  $100 ;  and  Chi- 
tister agreed  that  the  articles  of  agreement  should  be  taken  up 
from  Mitchel,  who  held  them,  and  cancelled.  Chitister  had  a 
tenant  on  the  land,  and  he  agreed  that  the  rent  should  be  paid  to 
Williams ;  and  he  told  the  tenant  to  pay  to  Williams ;  that  he, 
Chitister,  was  now  done  with  it.  The  contract  with  Williams 
was  fully  proved.  The  agreement  left  with  Mitchel  was  agreed 
to  have  been  given  up,  and  it  was  proved  and  admitted  by  Chitis- 
ter that  he  had  been  paid  the  $100,  by  assignment  of  a  note  or 
notes  on  another  man,  which  he  had  collected.  Three  witnesses 
examined  on  a  commission  to  Ohio,  swore  that  old  Mr  Landman 
had  given  possession  to  Williams;  but  neither  stated  the  time 
exactly ;  and  three  or  four  examined  in  court  swore  that  old  Mr 
Landman  said  he  had  given  the  land  to  Williams  and  had  given 
him  possession,  and  that  Williams  was  to  support  him  and  his 
wife  during  life  and  bury  them  decently.  The  removal  was  the 
last  of  March  or  beginning  of  April,  and  the  old  gentleman  died 
the  next  harvest  or  soon  after,  and  his  widow  the  following  year. 
I  may  venture  to  conjecture  that  this  occasioned  all  the  dispute; 
if  the  old  people,  or  one  of  them,  had  lived  7  or  10  years,  there 
would  have  been  no  doubt. 

So  far  there  was  perhaps  no  dispute  as  to  facts ;  but  some  dis- 
crepancy as  to  this.  Gil  more,  the  tenant,  swore  that  it  was  agreed 
between  Williams  and  him  that  the  tenant  was  to  omit  putting  in 
any  winter  grain,  so  as  to  leave  the  whole  land  open  for  cultiva- 
tion next  spring,  and  for  his  doing  so  Williams  was  to  abate  $20 
of  the  rent ;  but  other  persons  said  Williams  gave  the  tenant  $20 
to  give  him  possession.  If  the  tenant  was  honest,  he  certainly 
knew  best  what  was  the  bargain.  After  the  old  man's  death, 
Chitister  went  to  warn  the  son,  and  he  at  the  next  Orphans'  Court 
petitioned  for  a  partition  or  valuation  of  the  whole  trust.  The 
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inquest  divided  the  tract,  and  immediately  on  the  return  of  the 
inquisition,  Adam  elected  to  take  61  acres  (the  part  now  in  dis- 
pute) as  his  share.  Williams  had  appeared  before  the  sheriff  and 
inquest  and  protested  against  their  proceedings,  as  he  asserted  the 
whole  tract  was  his,  and  not  Christian  Landman's  at  his  death. 
No  further  proceedings  were  had  in  the  Orphans'  Court.  Imme- 
diately after  this,  Adam  Landman  brought  an  ejectment  against 
Williams  and  his  tenant;  the  suit  was  tried  in  1834,  and  decided 
in  favour  of  Williams,  who  then  moved  on  to  the  land,  cleared  up 
some  20  or  30  acres,  and  erected  valuable  buildings,  (but  not  on 
the  61  acres  claimed  by  Adam).  In  1839,  Adam  again  brought 
an  ejectment,  which  was  tried  in  1842,  and  verdict  and  judgment  in 
his  favour;  as  soon  as  he  entered,  Williams  brought  this  suit  in  1842. 

Chitister  had  been  examined  as  a  witness  at  a  former  trial,  and 
the  notes  of  his  testimony,  proved  by  the  counsel  who  took  the 
notes,  were  offered  in  evidence  and  objected  to  because  the  wit- 
ness was  still  alive  in  Virginia,  only  a  few  miles  from  the  place  of 
trial.  The  court  overruled  the  objection.  Where  a  witness  is 
out  of  the  State  and  beyond  the  jurisdiction  of  the  court,  his  de- 
position or  notes  of  his  testimony  are  to  be  read  as  if  he  were 
dead.  How  Chitister  could  be  a  witness  is  not  easily  seen.  Adam 
brought  his  case  before  the  Orphans'  Court  on  the  idea  that  his 
father  had  never  sold  to  Williams ;  and  stating  that  Adam  and 
Mrs  Williams  and  Mrs  Chitister  were  his  children  and  heirs. 
Williams  defends  as  a  purchaser,  and  Chitister  and  wife  are  as 
much  interested  as  Williams  or  Adam.  Our  paper  book  does  not 
show  anything  of  it,  but  the  counsel  of  Adam  said  Chitister  had 
released.  For  more  than  20  years  after  Steelc  v.  Phcenix  Insu- 
rance Co.,  a  party  in  interest,  or  even  on  the  record,  releasing, 
was  admitted  as  a  witness.  This  was  to  throw  light  on  the  trans- 
action. The  late  chief  justice  more  than  once  regretted  the  adop- 
tion of  this  practice ;  and  at  length  every  judge  on  this  bench, 
and  I  believe  in  the  State,  and  all  respectable  lawyers,  jurors  and 
laymen,  became  satisfied  that  it  produced  most  palpable  injustice. 
An  honest  and  honourable  man  would  not  do  it ;  no  defendant 
could  become  a  witness,  and  defendants  were  at  the  mercy  of 
plaintiffs  according  to  their  want  of  honour  or  honesty.  I  do  not 
know  what  form  of  release  he  gave ;  if  there  is  any  right  in  any 
one  but  Williams,  it  is  in  Chitister's  wife,  and  he  cannot  release 
that.  Such  releases  were  so  publicly  torn  and  thrown  away  as 
soon  as  the  trial  was  over,  that  were  I  a  juror  I  would  pay  no 
attention  to  such  witness. 

The  proceedings,  so  far  as  they  went  in  the  Orphans'  Court, 
were  offered  in  evidence  and  admitted :  "  The  court  overrule  the 
objection,  for  although  it  may  not  conclude  the  plaintiff,  yet  the 
defendant  has  a  right  to  show  it,  to  rebut  the  plaintiff's  claim  and 
establish  his  own  title  to  the  land ;"  these  are  the  words  of  the 
VIM.  —  8 
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judge  on  the  record.  Exception  was  taken  and  sealed.  I  would 
be,  as  I  have  been,  unwilling  to  overrule  a  decision  on  the  inaccu- 
racy of  expressions  used  during  the  hurry  of  a  trial.  That  a 
party  can  make  title  to  himself  by  filing  a  petition  in  court  any 
more  than  by  writing  a  letter,  is  so  absurd  that  I  cannot  suppose 
such  an  idea  ever  was  for  a  moment  entertained  by  the  judge.  I 
suppose  the  land  in  dispute  was  that  part  which  Adam  had  pro- 
posed to  take  as  his  share ;  now  he  could  have  filed  a  diagram  of 
that  and  taken  defence  for  that  only;  and  it  might  have  been 
stated  to  the  jury  that  if  they  disbelieved  all  the  plaintiff's  testi- 
mony, he  could  not  recover  that  part  from  Adam.  It  was  no  evi- 
dence to  rebut  the  plaintiff's  claim  or  to  establish  Adam's  title; 
and  there  is  error  in  this  as  it  is  written.  If  the  possession  is  ad- 
verse to  the  title  of  the  heirs,  the  Orphans'  Court  ought  not  to 
receive  a  petition  to  divide  or  value.  If  after  the  inquest  it  is 
found  the  possession  is  adverse,  all  proceedings  ought  to  cease 
until  the  right  is  tried  in  the  Common  Pleas.  This  I  have  known 
done  more  than  once.  The  Orphans'  Court  cannot  try  the  title, 
and  have  no  jurisdiction  where  the  intestate  did  not  die  seised. 

The  defendants  offered  to  prove  by  parol  that  on  the  first  and 
second  trials  Williams  claimed  as  a  purchaser  from  Chitister,  and 
not  on  a  contract  with  old  Mr  Landman ;  this  was  objected  to, 
admitted,  and  another  bill  of  exceptions.  In  point  of  fact  the 
proof  only  went  to  the  last  trial ;  and  the  witness,  after  stat- 
ing the  witnesses  who  testified  pretty  much  as  now,  (there  had 
been  previously  to  the  present  trial  a  commission  to  Ohio,  and 
much  clear  and  distinct  testimony  obtained  from  three  witnesses), 
said,  "  I  recollect  no  testimony  of  a  purchase  from  C.  Landman  in 
his  lifetime." 

A  person  who  has  lost  a  verdict  in  ejectment  may  bring  a  new 
ejectment,  and  if  he  has  purchased  a  different  title,  show  that ;  or 
he  may  obtain  more  full  proof  as  to  the  title  he  had  before,  or  he 
may  rebut  some  of  the  testimony  of  his  adversary ;  or  the  points 
of  law  arising  on  the  facts  may  be  more  fully  considered ;  or  the 
cause,  on  further  testimony  and  more  consideration  of  the  law, 
assume  a  different  aspect ;  and  the  court  and  jury  are  to  decide 
on  the  case  made  out  before  them.  In  England  equitable  circum- 
stances go  into  chancery,  and  the  jury  decide  on  the  credibility 
of  witnesses  and  on  the  facts ;  after  long  acquiescence  in  a  ver- 
dict, and  then  a  new  ejectment,  the  finding  of  a  jury  on  testimony 
given  while  the  witnesses  spoke  of  recent  facts,  ought  to  weigh 
much  with  a  jury;  but  when  new  facts  are  adduced,  or  other 
points  of  law  made,  the  testimony  then  offered  is  at  best  useless 
and  a  waste  of  time.  And  in  this  case  the  senior  counsel  was 
absent  in  the  Legislature  when  the  last  trial  was  had;  and  what 
his  colleague  said  or  did  might  be  the  misfortune  of  his  client, 
but  ought  not  to  have  weighed  in  this  case.  The  case  in  1  Watts 
4*  Serg.  445,  fully  considered,  does  not  apply  to  this  case. 
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Certain  points  were  proposed  to  the  court. 

1.  If  the  contract  between  Christian  Landman  and  Chitister 
was  rescinded,  and   the  plaintiff,  Williams,  agreed  with  the  old 
man  to  take  the  land  and  keep  him  and  the  old  lady  and  pay  $100 
to  Chitister,  which  agreement  was  carried  into  effect  by  the  deli- 
very of  the  land  to  the  plaintiff  and  the  payment  of  the  $100  and 
keeping  the  old  people,  the  plaintiff  has  a  good  title  and  is  entitled 
to  recover. 

2.  If  the  old  man  delivered  the  possession  to  the  plaintiff,  and 
Chitister's  tenant  attorned  to  him  by  Chitister's  directions,  agreed 
to  pay  him  the  rent,  it  is  a  sufficient  delivery  of  possession  under 
the  contract  to  enable  the  plaintiff  to  recover. 

The  court  agreed  in  terms  to  the  first,  but  added,  "  The  facts 
must  be  clearly  proved  by  the  plaintiff;  if  left  in  doubt  by  the 
proof,  the  plaintiff  must  fail."  I  never  liked  the  expression 
"  clearly  proved ;"  proof  which  satisfies  a  jury  of  the  fact  or 
facts  is  all  that  the  law  requires.  If  those  present  or  parties  to  a 
transaction  all  state  it  in  one  way,  talk  of  other  people  or  their 
understanding  goes  for  nothing ;  if  this  were  not  the  case,  nothing 
would  ever  be  said  to  be  clearly  or  fully  proved. 

To  the  second  the  court  also  said,  "  It  is  substantially  true," 
but  added,  "  the  delivery  must  be  an  actual,  visible  delivery,  and 
not  a  mere  declaration  by  C.  Landman  that  he  delivered  posses- 
sion, unaccompanied  by  any  entry  of  the  plaintiff;  and  it  may  be 
proper  to  remember  that  Chitister  was  in  possession  by  his  tenant 
Gilmore,  and  that  Gilmore  continued  in  possession  until  the  spring 
of  1831 ;  and  that  there  is  no  evidence  of  any  actual  delivery  of 
possession  except  the  mere  declarations  of  C.  Landman.  These 
are  evidence,  but  declarations  do  not  amount  to  a  delivery.  The 
jury  should  be  well  satisfied  when  Chitister  first  authorized  the 
tenant  to  pay  the  rent  to  the  plaintiff,  and  if  this  was  after  the 
death  of  old  C.  Landman,  it  is  not  easily  seen  how  Williams  had 
possession  before  the  death  of  C.  Landman." 

This  embraces  the  main  point  in  the  cause.  To  begin  with  the 
last  sentence ;  Chitister's  testimony  or  admissions  were  not  in- 
tended to  favour  Williams,  but  he  says  distinctly  that  he,  on  the 
day  Williams  took  away  the  old  man,  threw  up  his  bargain  with 
the  old  man,  and  told  him  he  might  lift  the  rent  towards  his  sup- 
port ;  he  also  thinks  he  had  no  written  lease  to  his  tenant.  Now, 
he  never  saw  old  C.  Landman  afterwards :  but  admit  this,  and  it 
was  quite  immaterial  when  he  says  Gilmore  the  tenant  knew  what 
he  told  him.  A  parol  lease  can  be  transferred  by  parol  with  the 
property  leased.  There  were  three  persons  concerned  and  two 
contracts  completed  that  day ;  old  Mr  Landman  and  Chitister 
agreed  to  rescind  their  written  contract  and  to  part  from  each 
other;  this  was  on  Chitister  being  paid  $100.  Williams  agreed 
to  pay  this,  and  has  paid  it.  Chitister  then  gave  up  all  claim  and 
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the  rent  to  the  old  gentleman ;  of  all  this  there  is  no  dispute.  Old 
Mr  Landman  then  agreed  to  give  the  land  to  Williams  for  sup- 
porting himself  and  his  wife  and  burying  them.  This,  as  far  as 
the  testimony  of  those  present  and  the  admissions  of  C.  Landman 
can  prove  anything,  is  also  fully  proved ;  the  credit  of  the  wit- 
nesses is  for  the  jury.  The  only  points  then  are,  did  Williams 
receive  possession,  and  what  is  such  possession  as  will  avail  ?  In 
Pugh  v.  Good,  (3  Watts  4*  Serg.  56),  the  last  case  on  parol  sales, 
the  purchaser,  at  the  time  of  the  purchase,  agreed  to  lease  a  lot, 
part  of  the  property  purchased,  to  the  vendor  for  one  year  to 
crop;  and  this  was  held  to  be  such  delivery  of  possession  to  the 
purchaser  as  made  the  sale  valid.  And  this  court  is  of  opinion 
that  when  Chitister  rescinded  his  contract  and  told  old  Mr  Land- 
man to  draw  the  rent,  and  Mr  Landman  transferred  all  his  right 
to  the  land  and  rent  to  Williams,  and  this  was  made  known  to  the 
tenant,  who  agreed  to  it  and  agreed  to  be  the  tenant  of  Williams, 
this  was  such  delivery  of  possession  as  to  avail  the  plaintiff.  The 
old  fashion  of  livery  of  seisin  by  twig  and  turf,  or  the  carrying 
the  fire  out  of  doors  and  bringing  it  back,  although  well  enough 
as  impressing  the  fact  on  the  memory  of  witnesses,  are  neither  of 
them  essential.  If  a  landlord  sells  land  which  is  under  lease,  and 
tells  the  purchaser  the  rent  is  to  be  his,  and  this  is  told  to  the 
tenant,  who  agrees  to  it,  the  purchaser  is  seised  of  the  land,  and 
the  possession  of  the  tenant  becomes  his  possession  so  far  as  to 
pass  the  title  to  him.  This  was  the  great  point  in  the  cause,  and 
we  all  agreed  on  the  law  as  stated  here.  It  would  be  useless  to 
enter  on  the  discussion  of  the  nature  of  possession  in  a  tenant, 
and  how  it  is  different  from  the  possession  of  his  landlord ;  for 
the  purpose  of  affecting  and  supporting  and  preserving  the  land- 
lord's title  they  are  the  same ;  the  possession  of  the  tenant  is  the 
possession  of  the  landlord,  and  delivering  possession  to  the  tenant 
is  delivering  possession  to  the  landlord ;  and  Chitister's  tenant,  in 
pursuance  of  his  agreement,  attorning  to  old  Mr  Landman  or  his 
vendee  Williams,  was  putting  Williams  in  possession. 

The  third  point  related  to  the  effect  of  improvements  made  by 
Williams  after  his  first  recovery,  and  the  lapse  of  time  before 
Adam  renewed  the  suit.  There  was  also  a  bill  of  exceptions  as 
to  evidence  on  this  subject.  Williams  claimed  the  whole  tract. 
After  the  recovery  in  1831  of  the  whole,  he  cleared  land  and 
erected  "  valuable  buildings,"  in  the  words  of  the  offer.  When 
the  inquest  came  to  the  ground  on  Adam's  petition,  and  divided 
the  farm,  they  allotted  the  part  in  dispute  more  immediately  in 
this  case  as  part  A ;  this  Adam  chose.  Every  witness  says  it  was 
the  best,  and  some  say  worth  all  the  rest,  &c.  &c. ;  but  the  house 
built  is  not  on  part  of  though  near  to  it.  The  grubbing,  fencing, 
&c.,  was  principally  or  entirely  on  the  part  A.  The  court  per- 
mitted in  this  trial  evidence  of  the  work  and  clearing  done  on 
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part  A ;  but  would  hear  no  evidence  as  to  the  buildings  not  on 
that  part,  though  near  it,  and  probably  erected  with  a  view  to  the 
occupation  and  ownership  of  it  more  particularly  than  any  other 
part  of  the  land.  We  think  there  was  error  in  rejecting  this  evi- 
dence ;  to  be  sure  the  value  of  the  buildings  may  be  the  same 
whether  on  the  61  acres  or  not;  but  they  may  be  so  situated  as 
to  this  part,  and  as  to  the  rest  of  the  farm,  that  they  would  be 
convenient  with  this  and  very  inconvenient  as  to  the  other  land, 
if  this  is  lost.  The  jury  must  judge  of  this.  I  have  remarked 
on  the  nature  of  a  second  trial  in  ejectment  in  a  former  part  of 
this  opinion,  and  shown  that  the  weight  of  a  former  verdict  and 
judgment  ought  to  depend  much  on  the  case  and  nature  of  the 
dispute.  If  the  error  was  in  matter  of  law,  why  the  decision  now 
ought  to  be  on  the  law  as  correctly  laid  down ;  if  on  matter  of 
fact,  and  the  same  witnesses  state  facts  differently,  unless  they  are 
supposed  to  have  been  unduly  biassed,  the  presumption  is  they 
remembered  more  accurately  while  the  transactions  were  recent, 
than  after  many  years ;  if  other  witnesses  make  out  a  different 
case,  the  jury  are  to  decide  on  the  case  before  them. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Livingston  against  Cox. 

Notes  of  evidence,  taken  by  the  judge  in  the  course  of  a  trial,  are  no  part  of 
the  record,  and  they  cannot  be  received,  in  a  subsequent  trial  of  the  cause,  as  evi- 
dence of  what  an  absent  witness  then  testified,  unless  their  accuracy  be  estab- 
lished by  other  proof. 

In  an  action  against  an  attorney  at  law,  for  negligence  in  conducting  and  prose- 
cuting the  claim  of  his  client,  the  opinion  of  a  witness  as  to  the  discretion  exer- 
cised by  the  defendant  cannot  be  given  in  evidence. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Thomas  Cox  against  Thomas  Livingston's  Administrators.  This 
was  an  action  on  the  case  against  the  defendant's  intestate,  who 
was  an  attorney  at  law,  for  negligence  in  the  prosecution  of  a 
claim  put  into  his  hands  for  collection,  whereby  it  was  alleged  to 
have  been  lost.  The  cause  had  been  once  tried  before,  when 
Martin  Dubbs  (who  was  now  absent,  no  one  knew  where)  was 
examined  as  a  witness.  Now  the  plaintiff  offered  in  evidence  the 
notes  of  the  testimony  given  by  Martin  Dubbs  on  the  former  trial, 
as  taken  by  the  judge  who  tried  the  cause,  after  calling  a  witness 
who  said  "  I  believe  Judge  Dallas'  notes  contain  substantially 
what  he  said  on  the  trial."  The  defendants  objected  to  the  evi- 

VIII. F 
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dence,  but  the  court  overruled  the  objection  and  signed  an  excep- 
tion. 

The  defendant  on  the  trial  proposed  to  ask  a  witness,  who  was 
intimately  acquainted  with  the  circumstances  which  attended 
what  was  alleged  to  be  the  negligence  of  the  defendant's  intestate, 
whether  "  it  was  his  opinion  that  Mr  Livingston  exercised  a  sound 
discretion  in  reference  to  Mr  Cox's  claim."  This  was  objected  to 
by  the  plaintiff  and  overruled  by  the  court,  who  sealed  another 
bill  of  exception  at  request  of  defendant.  These  exceptions  were 
the  subjects  of  the  errors  assigned. 

Williams,  for  plaintiff  in  error,  cited,  as  to  the  first  error,  4  Binn. 
108 ;  7  Serg.  4*  Rawle  163.  As  to  the  second  error,  3  Yeates 
527 ;  Greenl.  Ev.  488,  490 ;  3  Stark  Ev.  1736. 

Dunlop,  contra,  first  error,  4  Serg.  fy  Rawle  203 ;  17  Serg.  4* 
Rawle  409 ;  5  Whart .  156. 

PER  CURIAM. — Notes  of  evidence,  taken  by  the  judge  in  the 
course  of  a  trial,  are  like  the  notes  of  counsel — memoranda  for 
private  use.  They  are  no  part  of  the  record,  except  where  they 
are  incorporated  in  a  bill  of  exceptions ;  and  then  only  for  pur- 
poses of  review.  It  is  no  part  of  the  judge's  duty  to  take  down 
the  testimony  accurately,  or  at  all ;  and  his  notes,  therefore,  have 
not  the  sanction  of  his  official  oath.  But  testimony  is  to  be 
received  only  when  it  comes  under  the  sanction  of  a  judicial  oath, 
which  is  dispensed  with  only  in  very  special  cases.  Without  this, 
these  notes  would  not  have  been  received  in  the  judge's  lifetime ; 
and  by  what  rule  of  analogy  can  they  become  competent  at  his 
death?  In  the  estimation  of  the  law,  the  credibility  which  is 
vouched  by  a  sacrifice  of  interest  to  truth,  stands  next  to  that 
which  is  vouched  by  an  oath;  consequently  memoranda  which 
were  to  the  disadvantage  of  the  party  when  they  were  made,  are 
of  necessity  competent  at  his  death,  when  nothing  better  remains : 
and  this  is  one  of  the  few  exceptions  to  the  preceding  rule.  There 
was  no  such  voucher  here.  And  such  evidence  would  be  ex- 
tremely dangerous.  The  accuracy  of  a  note-taker  depends  on 
his  liability,  patience,  perseverance,  and  power  to  concentrate  his 
attention  on  the  point  immediately  before  his  eyes;  but  a  judge 
who  thinks  he  can  discern  the  turning  point  at  an  early  stage  of 
the  cause,  will  be  apt  to  confine  his  care  to  those  parts  of  the  tes- 
timony which  seem  to  bear  more  directly  on  it,  and  it  would  be 
unsafe  to  take  his  sketch  of  a  part  for  even  an  outline  of  the 
whole.  It  is  the  habit,  moreover,  of  some  note-takers  to  write 
down  testimony  as  it  drops  from  the  witnesses,  word  for  word ; 
while  others,  considering  that  their  notes  are  taken  not  to  per- 
petuate the  evidence,  but  merely  to  serve  for  the  occasion,  content 
themselves  with  the  substance.  There  is  great  difference  in  this 
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respect;  and  notes  of  testimony  ought  to  come  to  us  fortified  with 
the  recollection,  or  at  least  with  some  account  of  the  habitual 
accuracy,  of  the  note-taker.  Mr  Dunlop  testified  that  he  believed 
the  notes  of  Judge  Dallas  contained  substantially  what  was  said 
by  the  witness ;  but  he  did  not  undertake  to  testify  positively,  nor 
was  he  competent  to  do  so. 

Neither  was  Mr  Mahon's  belief  that  Mr  Livingston  had  judi- 
ciously exercised  the  professional  discretion  necessarily  vested  in 
him,  in  pursuit  of  the  plaintiffs  demand  against  Dubbs.  The 
proper  exercise  of  such  discretion  depends  not  on  technical  skill, 
and  it  is  therefore  not  a  subject  for  the  opinion  of  an  expert. 

Judgment  reversed. 


Moddewell  against  Keever. 

One  of  several  partners,  who  are  plaintiffs  in  an  action,  if  he  be  willing  to  tes- 
tify, is  a  competent  witness  for  the  defendant. 

A  general  assignment  for  the  benefit  of  creditors  by  one  who  is  a  member  of  a 
partnership,  gives  to  his  assignee  no  control  over  the  partnership  funds  or  claims, 
so  as  to  enable  him  to  receive  or  release  them. 

ERROR  to  the  Common  Pleas  of  Clarion  county. 

This  was  an  action  of  debt,  by  Wm.  F.  Keever  &  Co.,  against 

A.  P.  Moddewell,  which  originated  before  a  justice  of  the  peace 
and  came  into  the  Common  Pleas  by  appeal.     After  the  plaintiff' 
had  established   his  cause  of  action,  the  defendant  proved  that 
George  B.  Hamilton  and  James  Humes  were  members  of  the  firm 
of  Wm.  F.  Keever  &  Co.,  plaintiffs,  and  then  offered  the  assign- 
ment of  George  B.  Hamilton  and  wife,  and  James  Humes  and 
wife,  dated  4th  June  1840,  for  the  purpose  of  proving  that  George 

B.  Hamilton  and  James  Humes  had  no  interest  in  this  suit,  and 
that  John  F.  Steinman  was  the  assignee  of  James  Humes  and 
George  B.  Hamilton ;  and  offered  to  pay  into  court  all  the  costs 
that  had  accrued  or  might  accrue  in  this  case,  for  the  purpose  of 
making  a  witness  of  George  B.  Hamilton.     The  plaintiffs  objected : 
the  court  sustained  the  objection  and  sealed  a  bill  of  exception. 

The  defendant  then  offered  the  above  assignment,  together  with 
a  receipt  of  John  F.  Steinman  to  the  defendant  for  the  full  amount 
of  the  claim  made  in  this  suit.  This,  upon  objection  by  the  plain- 
tiff, was  rejected  by  the  court,  who  sealed  another  bill  of  exception. 

Gilmore,  for  plaintiff  in  error. 
How,  for  defendant  in  error. 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  exclusion  of  the  general  assignment  by 
Hamilton  and  Humes,  which  was  offered  to  make  way  for  Hamil- 
ton as  a  witness  for  the  defendant,  by  showing  that  he  had  parted 
with  his  interest  in  the  matter  in  contest  as  a  plaintiff,  was  vir- 
tually a  decision  that  he  was  incompetent  to  testify,  even  volun- 
tarily, against  himself  and  his  co-plaintiffs.  Such,  however,  is 
not  the  principle  which  governed  this  court  in  Purviance  v.  Dry- 
den,  (3  Serg.  fy  Rawle  402),  in  which  a  partner,  sued  but  not 
summoned,  would  have  been  deemed  competent,  had  he  not  been 
produced  to  cast  on  his  co-partner  the  moiety  of  a  burthen  which 
would  otherwise  have  rested  on  himself.  As  a  party  plaintiff, 
Hamilton  was  competent  to  testify  against  his  fellows  and  himself; 
as  anything  else  he  was  competent  to  testify  against  all  the  world ; 
and,  either  way,  the  release  or  the  deposit  to  answer  costs  was 
unnecessary. 

But  the  acquittance  given  by  the  attorney  of  Steinman,  the 
general  assignee  of  Hamilton  and  Humes,  was  properly  rejected. 
What  had  passed  by  it  ?  Certainly  no  right  to  manage  or  control 
the  partnership  effects,  or  any  interest  in  them  except  the  assignor's 
share  of  the  stock  and  profits  after  payment  of  the  joint  creditors. 
There  was,  consequently,  no  incidental  delegation  of  power  to 
receive  or  receipt  for  the  debts  due  to  the  firm.  A  partner  him- 
self has  no  more  than  a  resulting  interest  in  the  stock,  to  be  ascer- 
tained by  a  settlement  of  the  partnership  account,  and  he  can 
transfer  no  more.  So  far  is  the  principle  carried  in  equity  that 
solvent  partners  are  entitled  to  an  injunction  to  stay  execution  of 
the  joint  effects,  for  a  separate  debt,  till  the  accounts  are  taken ; 
and  if  it  turn  out  that  the  debtor  has  nothing  in  the  stock,  the 
injunction  will  be  made  perpetual,  as  it  was  in  Taylor  v.  Fields, 
(4  Fez.  396),  and  Barker  v.  Goodair,  (11  Fez.  85).  And  the  com- 
mon law  courts  act  on  the  same  principle,  though  it  is  not  so  easy 
for  them  to  carry  it  out.  It  seems  to  be  settled,  that  a  purchaser 
of  an  interest  in  the  joint  effects  under  a  separate  execution,  is  a 
tenant  in  common  with  the  other  partners,  and  subject  to  their 
equities  against  the  partner  whose  interest  he  has  acquired.  The 
decision  of  Lord  Holt  in  Heydon  v.  Heydon,  (1  Salk.  392),  went 
not  so  far  as  to  make  him  a  partner.  If,  then,  he  is  neither  a  part- 
ner, nor  the  owner  of  the  thing,  of  what  avail  is  his  acquittance 
or  release  of  a  partnership  chose  in  action  ?  It  has  been  said  in 
Deckert  v.  Case,  (5  Watts  22),  that  a  partner  may  assign  the  whole 
joint  effects.  Perhaps  he  may ;  but  only  as  the  agent  of  the  firm 
and  by  an  act  done  in  its  name :  not  by  his  separate  act  or  by 
suffering  them  to  be  sold  for  his  separate  debt.  It  was  strongly 
doubted  in  Pierpont  v.  Graham,  (4  Wash.  232),  whether  one  part- 
ner has  power  to  assign  for  the  benefit  even  of  the  joint  creditors ; 
and  the  doubt  has  not  been  solved  by  Deckert  v.  Filbert,  (3  Watts 
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454),  in  which  the  power  was  denied  to  exist  after  dissolution  of 
the  partnership.  Certainly,  it  has  not  been  supposed  that  he  could 
use  it  under  any  circumstances  for  the  benefit  of  his  separate  cre- 
ditors. If,  as  was  held  in  Noble  v.  M'Clintock,  (2  Watts  fy  Serg. 
142),  a  partner  has  not  power  to  bind  the  firm  for  his  separate 
debts  without  the  assent  of  his  co-partners,  he  has  no  greater 
power  to  apply  the  property  of  the  firm  to  payment  of  them. 
These  general  assignments  usually  contain  a  clause  empowering 
the  assignee  to  collect  the  debts ;  but  it  is  to  be  construed  accord- 
ing to  the  subject  matter  of  the  assignment  to  which  it  relates ; 
and  if  the  assignment  does  not  pass  the  joint  effects,  the  power 
does  not  extend  to  them.  Nor  was  the  assignor  competent  to  dele- 
gate it  more  widely.  Though  a  partner's  general  assignment 
works  a  dissolution  of  the  partnership,  yet  the  partner  having  the 
possibility  of  an  interest  after  payment  of  all  his  debts,  either 
retains  the  power  of  a  partner,  to  act  in  closing  the  concern,  or 
his  capacities  as  a  partner  are  extinguished.  But  they  certainly 
cannot  be  transferred.  The  relation  of  partnership  being  con- 
tracted in  reciprocal  reliance  on  the  personal  qualities  of  the  part- 
ners, is  a  confidential  one;  and  one  of  them  cannot  introduce  a 
stranger  into  the  firm  without  the  consent  of  the  rest,  or  delegate 
his  power  to  a  person  on  whose  qualities  no  such  reliance  has  been 
placed.  In  Marquand  v.  The  New  York  Company,  (17  Johns.  528), 
it  was  said  by  Chancellor  KENT,  with  the  assent  of  Mr  Justice 
WOODWORTH,  in  delivering  the  unanimous  opinion  of  the  court  of 
errors,  that  a  general  assignment  by  a  partner  is  a  dissolution  of 
the  partnership;  for  that,  as  his  interest  in  the  capital  stock  is 
liable  to  his  separate  debts,  his  creditors  are  entitled  to  it  without 
being  involved  in  the  risks  and  responsibilities  of  a  partnership. 
And  the  converse  is  equally  true.  Their  trustee  cannot  involve 
the  solvent  members  of  the  firm  in  a  partnership  with  him  without 
their  consent.  Every  partner  is  the  accredited  agent  of  all  the 
rest ;  and  therefore  it  is,  that  the  act  of  a  single  partner  for  pur- 
poses within  the  scope  of  the  business,  is  the  act  of  the  firm. 
Were  it  not  for  the  decision  of  this  court  in  Tillier  v.  Whitehead, 
(1  Doll.  269),  in  which  it  held  that  the  deputy  of  a  partner  might 
sign  or  endorse  notes,  or  accept  bills,  in  the  name  of  the  firm,  I 
would  say  that  though  each  partner  is  the  separate  agent  of  the 
firm,  he  cannot  delegate  his  power  to  perform  a  joint  act,  not 
only  because  a  deputy  cannot  depute  without  special  license,  but 
because  such  a  delegation  would  change  the  conditions  of  the 
association.  It  was  said  in  Tillier  v.  Whitehead  that  each  partner 
is  a  principal.  He  is  doubtless  so  as  regards  his  personal  interest 
in  the  concern ;  but  an  agent  as  regards  the  interests  of  his  asso- 
ciates. He  would  scarce  seem,  therefore,  to  be  warranted  by 
principles  drawn  from  analogy  in  committing  the  stewardship  of 
their  property  to  a  stranger.  But,  without  pronouncing  on  the 
viii.  —  9  p  * 
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authority  of  that  case  as  a  precedent,  it  is  enough  to  say  that  the 
acquittance  of  the  assignee  which  was  offered  in  evidence  in  the 
case  before  us,  was  properly  rejected. 

Judgment  reversed,  and  venire  de  novo  awarded. 


M'Coy  against  Hutchinson. 

The  compromise  of  a  doubtful  right  is  a  sufficient  consideration  to  establish 
the  boundary  line  between  conflicting  titles,  and  although  in  making  such  com- 
promise the  parties  act  in  good  faith,  but  in  a  mutual  mistake  of  the  law,  yet  will 
it  bind  them. 

ERROR  to  the  Common  Pleas  of  Washington  county. 

Thomas  Hutchinson  against  Catharine  M'Coy  and  Thomas 
M'Coy.  The  plaintiff  claimed  under  a  patent  from  the  State  of 
Virginia  to  Richard  Yates,  from  whom  the  title  passed  regularly 
to  the  plaintiff.  The  defendants  claimed  under  a  patent  from  the 
State  of  Pennsylvania  to  Thomas  Shields,  who  conveyed  to  George 
M'Donald,  from  whom  the  title  passed  regularly  to  the  defendants. 

D.  M'Donald,  sworn.  I  am  acquainted  with  the  land  in  dis- 
pute. Was  not  present  when  there  was  any  agreement,  but  was 
present  when  Cedar  Point  was  divided  between  A.  M'Coy  and 
Wm.  and  Geo.  M'Donald.  When  we  came  to  the  disputed  land, 
Mr  Leet  (artist)  waited  until  Hutchinson  came.  Hutchinson  and 
Geo.  M'Donald  related  over  the  agreement  that  Shields  agreed  to 
let  Hutchinson  fill  his  Pennsylvania  patent,  if  he  would  give  him 
no  more  trouble  about  the  Virginia  entry  or  survey,  as  Shields 
said  it  was  not  good,  and  Mr  Leet  concurred.  It  was  agreed  be- 
tween the  parties  then  that  the  line  should  be  run  according  to 
the  Pennsylvania  patent.  It  was  so  done  and  I  blazed  the  line. 
They  said  they  were  glad  it  had  been  compromised ;  this  was  in 
May  1801.  Mr  Hutchinson  stated  that  R.  Yeates  advised  him  to 
get  a  Pennsylvania  patent.  They  certainly  agreed  at  the  time  as 
above  stated,  as  to  /he  line,  and  still  expressed  their  gratification 
at  the  agreement  as  made. 

On  this  subject  the  court  below  thus  instructed* the  jury: — 

"  It  is  alleged  by  the  defendants  that  James  Hutchinson  and 
Thomas  Shields,  who  then  owned  the  lands  now  held  by  the  de- 
fendants, agreed  that  the  line  of  Hutchinson's  Pennsylvania  sur- 
vey should  be  the  line  between  them.  This  is  denied,  but  if  true, 
would  not  divest  the  plaintiff's  title,  and  much  less,  if  it  was 
induced  by  the  representations  of  Shields  that  the  Virginia  title 
was  not  worth  a  straw.  Title  perfected  by  patent  cannot  be 
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devested  and  conveyed  by  parol.  If,  therefore,  there  was  such 
agreement  as  stated  by  John  M'Donald,  it  would  not  devest  the 
title  of  the  plaintiff." 

Shaler,  for  plaintiff  in  error. 
M'Kennan,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Without  undertaking  to  decide  whether  the  plain- 
tiff's title  under  the  State  of  Virginia  is  good,  a  point  which  does 
not  appear  to  have  been  seriously  contested  on  the  trial,  or  whe- 
ther taking  out  a  patent  in  this  State,  excluding  the  land  in  dis- 
pute, be  an  abandonment  of  that  title,  yet  such  reasonable  doubt 
exists  as  to  both  these  questions  as  to  make  them  fair  subjects  of 
compromise.  This  was  an  important  question  in  the  cause.  One 
of  the  witnesses  says  he  was  present  when  the  land  was  divided 
between  A.  M'Coy  and  George  M'Donald.  That  an  agreement 
between  Shields,  who  formerly  owned  the  land,  and  Hutchinson, 
was  related  over  in  his  presence,  by  which  it  was  agreed  to  let 
Hutchinson  fill  his  Pennsylvania  patent  if  he  would  give  Shields 
no  more  trouble  about  the  Virginia  entry  or  survey,  which  Shields 
contended  was  not  good,  whereupon  it  was  agreed  between  them 
that  the  line  should  be  run  according  to  the  Pennsylvania  patent. 
That  it  was  so  done,  and  he  blazed  the  line.  Notwithstanding 
this  testimony,  however,  the  court  instructed  the  jury,  that  even 
admitting  there  was  such  an  agreement,  it  would  not  devest  the 
plaintiff's  title  under  the  Virginia  entry.  In  this  instruction  we 
think  the  court  was  in  error,  for  a  compromise  of  a  doubted  or 
doubtful  right  is  a  sufficient  consideration  to  establish  the  bounda- 
ries between  conflicting  claims.  So  it  has  been  decided  in  a 
recent  case,  not  yet  reported,  that  the  court  will  not  relieve  from 
the  consequences  of  a  mutual  mistake  of  the  law,  when  the  par- 
ties have  acted  in  good  faith. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Defraunce  against  Brooks. 

The  rule  which  requires  an  express  limitation  to  heirs  in  a  fee  simple  convey 
ance  of  a  legal  estate,  is  not  to  be  applied  to  an  executory  agreement,  which  is  a 
conveyance  only  in  equity. 

ERROR  to  the  District  Court  of  Mercer  county. 

This  was  an  action  of  ejectment  by  Robert  A.  Defraunce  and 
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others  against  William  Brooks  and  Charles  Woods.  The  plain- 
tiffs, who  claimed  as  the  heirs  of  James  Defraunce  deceased, 
offered  in  evidence  the  following  article  of  agreement,  the  execu- 
tion whereof  was  duly  proved : 

May  27th,  1823. 

Article  of  agreement  made  and  agreed  upon  between  Jacob 
Strieker  of  the  one  part,  and  James  Defraunce  of  the  other  part ; 
Witnesseth  that  the  said  Jacob  Strieker  doth  agree  to  give  to  the 
said  James  Defraunce  125  acres  and  the  allowance,  out  of  the 
south-east  corner  of  lot  No.  96,  in  the  fifth  district  of  donation 
land,  for  the  improvement  that  said  James  Defraunce  has  made  on 
said  lot ;  and  said  Jacob  Strieker  is  to  make  said  James  Defraunce 
a  good  deed  for  said  parcel  of  land ;  and  in  consideration  of  the 
same  we  hereunto  subscribe  our  hands  and  seals. 

JACOB  STRICKER,     [Seal.] 
JAMES  DEFRAUNCE,  [Seal.] 

The  court  below  was  of  opinion  that  this  agreement  gave  but 
a  life  estate  to  the  plaintiffs'  ancestor,  and  therefore  they  were  not 
entitled  to  recover  in  this  action  ;  and  directed  a  verdict  for  the 
defendants. 

Stewart,  for  plaintiff  in  error,  cited  4  Watts  4*  Serg.  17;  5 
Johns.  Ch.  184,  222;  1  Doll.  139;  11  Serg.  $  Rawle  329;  1 
Yeates  393;  4  Kent  7;  1  Sto.  Eq.  175;  PL  159,  166,  168,  169, 
172;  10  Johns.  495. 

Maxwell,  contra,  cited  10  Watts  259 ;  3  Watts  4*  Serg.  563 ; 
1  Whart.  316. 

PER  CURIAM. — The  Judge  made  a  palpable  error  in  applying 
the  rule  which  requires  an  express  limitation  to  heirs  in  a  fee- 
simple  conveyance  of  the  legal  estate  to  an  executory  agreement, 
which  is  a  conveyance  only  in  equity.  This  rule,  purely  technical 
as  it  is,  and  founded  in  a  policy  which  has  disappeared  with  the 
feudal  system,  from  which  it  sprung,  is  relaxed  in  many  cases  even 
at  law.  In  executory  contracts,  equity  supplies  words  of  inherit- 
ance, and  implies  a  fee  where  the  consideration  evinces  that  not 
less  than  a  fee  was  intended.  These  contracts,  like  a  will,  are 
interpreted  so  as  to  give  effect  to  the  intention.  In  Dearth  v. 
Williamson,  (2  Serg.  4*  Rawle  498),  a  covenant  to  make  a  lawful 
deed  of  conveyance  was  understood,  from  the  nature  of  the  trans- 
action, to  be  a  covenant  to  make  a  good  title.  On  the  same  prin- 
ciple, a  covenant  to  divide  a  tract  by  giving  one  of  the  parties  a 
portion  of  it  in  recompense  of  an  improvement,  must  be  deemed 
a  covenant  to  give  it  out  and  out.  Improvement  is  a  permanent 
benefit,  and  compensation  of  it  follows  its  nature.  What  is  the 
value  of  an  estate  for  life  in  wild  land  ?  Next  to  nothing.  Agree- 
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ments  of  compromise,  for  the  sake  of  repose,  are  necessarily  per- 
petual where  their  duration  is  not  limited  expressly  or  by  impli- 
cation. The  owner  of  this  title  agreed  to  give  a  part  of  the  land ; 
and  he  agreed  to  give  it  as  he  would  a  chattel ;  of  course  he  agreed 
to  give  it  in  fee-simple. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Johnston  against  Coleman. 

If  one  who  is  exempt  from  arrest  by  reason  of  his  baring  taken  the  benefit  of 
the  Insolvent  Law  suffers  himself  to  be  sued,  judgment  to  be  entered,  and  exe- 
cution to  issue  against  him,  upon  which  he  is  arrested  and  gives  a  bond  to  take 
the  benefit  of  the  Insolvent  Law,  and  the  condition  of  the  bond  is  broken  by  his 
failure  to  make  an  application  for  that  purpose,  he  cannot,  in  an  action  brought 
on  that  bond,  avail  himself  of  the  fact  that  his  arrest  was  illegal. 

If  one  illegally  arrested  give  bond  with  surety,  conditioned  for  his  appearance 
to  take  the  benefit  of  the  Insolvent  Law,  instead  of  suing  out  a  habeas  corpus, 
the  surety  will  be  bound  by  his  obligation. 

ERROR  to  the  Common  Pleas  of  Allegheny  county. 

John  Johnston  against  George  Coleman  and  James  Coleman. 
Appeal  from  the  judgment  of  a  justice  of  the  peace.  The  plaintiff 
gave  in  evidence  an  insolvent  bond,  dated  6th  October  1841,  in  the 
penalty  of  $71.00,  amount  of  debt  $35.48,  and  called  the  clerk  of 
the  court,  who  testified  that  George  Coleman  had  not  applied  for 
the  benefit  of  the  Insolvent  Law,  according  to  the  condition  of  his 
bond. 

The  defendant  gave  in  evidence  the  transcript  of  a  judgment, 
entered  9th  April  1838,  for  $31,  of  John  LitcJifield  v.  George  Cole- 
man,  upon  which  an  execution  issued  and  the  defendant  was 
arrested  and  gave  bond,  and  was  discharged  as  an  insolvent  on 
the  23d  November  1839.  On  the  5th  April  1839,  this  judgment  was 
assigned,  on  the  justice's  docket,  to  John  Johnston,  the  plaintiff 
in  this  suit. 

The  defendants  requested  the  court  to  charge  the  jury  on  the 
following  points : 

1.  That  the  discharge  of  George  Coleman  as  an  insolvent  debtor 
by  the  Common  Pleas  of  Allegheny  county,  under  the  Insolvent 
Laws  of  Pennsylvania,  made  on  the  23d  November  1839,  operated 
as  a  full  and  complete  discharge  of  the  person  of  the  said  Coleman 
from  arrest  on  or  by  virtue  of  any  debts  for  which  he  was  then 
liable. 

2.  That  any  arrest  of  the  person  of  George  Coleman  made  after 
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his  discharge  as  an  insolvent  upon  any  debt  contracted  before  his 
discharge,  was  illegal. 

3.  And  if  the  jury  believe  the  arrest  of  George  Coleman  was 
illegal,  and  that  he  could  not  have  been  held  in  custody  on  that 
arrest,  and  that,  in  ignorance  of  his  rights,  he  entered  into  the 
bond  now  in  evidence  with  James  Coleman  for  his  security,  con- 
ditioned for  his  appearance  to  take  the  benefit  of  the  Insolvent 
Laws,  that  the  said  bond  was  voidable,  and  that  no  subsequent 
proceedings  on  said  bond  could  make  the  surety  in  it  liable. 

The  court  below  answered  these  points  in  the  affirmative,  and 
directed  a  verdict  and  judgment  for  the  defendants. 

T.  Hamilton,  for  plaintiff  in  error,  cited  Cro.  Jas.  187 ;  3  Cain's 
Rep.  168 ;  12  Johns.  88. 

Eyster,  for  defendant  in  error,  cited  15  Johns.  256. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — An  arrest,  after  discharge  of  an  insolvent,  is  illegal, 
for  the  discharge  operates  as  an  exemption  of  the  person  from 
arrest,  for  a  debt  previously  contracted.  And  this  it  was  incum- 
bent on  the  defendant  to  prove ;  but  of  the  material  fact  involved 
in  the  above  proposition,  to  wit,  that  the  debt  was  incurred  before 
the  discharge,  I  see  no  evidence.  The  judgment  under  which  the 
execution  was  issued  was  rendered,  by  confession,  after  the  de- 
fendant took  the  benefit  of  the  Act,  and  if  there  is  nothing  more, 
of  course  he  was  liable  to  arrest  as  under  a  new  contract.  It 
was  in  evidence  that  one  John  Litchfield  obtained  a  judgment 
against  George  Coleman,  which  was  assigned  to  the  plaintiff  on 
the  5th  April  1839,  before  Coleman's  discharge ;  but  the  defendant 
failed  to  prove,  although  he  asserted  it  to  be  so,  that  this  was  the 
consideration  of  the  judgment  afterwards  confessed  by  him  to  the 
plaintiff.  The  fact  that  the  judgments  are  for  about  the  same 
sum  proves  but  little.  Besides,  it  is  difficult  to  understand  why 
another  judgment  was  deemed  necessary,  unless  upon  the  ground 
of  a  new  contract,  of  which  the  former  was  the  consideration. 
But  this  position  would  not  help  the  defendant,  as  he  would  then 
be  liable,  without  doubt,  in  his  person  as  well  as  his  goods. 

It  must  be  remarked  that  it  does  not  appear  on  the  face  of  the 
proceedings  when  the  debt  was  contracted ;  but  if  before  the  dis- 
charge, the  defendant  was  bound  to  show  it.  The  judgment  is 
confessed  generally,  and  as  the  exemption  from  an  arrest  is  a  per- 
sonal privilege,  it  may  be  waived,  and  we  deem  the  confession  of 
the  judgment,  without  reservation,  tantamount  to  an  express 
waiver.  Ignorance  of  the  law  is  no  excuse  to  the  defendant ;  for 
granting  that  it  is  for  the  same  debt,  and  that  it  was  incurred 
before  the  discharge,  the  defendant  has  precluded  himself  from 
the  benefit  of  this  defence;  for  the  judgment  must  have  the  same 
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incident  of  every  other  judgment,  among  which  is  the  unques- 
tionable right  to  take  the  person  of  the  debtor  in  satisfaction  of 
the  debt.  We  cannot  go  out  of  the  record  and  examine  into  the 
facts  which  are  the  groundwork  of  the  defence,  of  whether  the  debt 
was  contracted  before  or  after  the  discharge.  Besides,  it  seems 
that  the  defendant  submitted  to  the  arrest,  and  gave  the  bond  in 
suit,  with  James  Coleman  as  security.  If  dissatisfied  with  the 
arrest  he  might  have  been  discharged  on  habeas  corpus,  but  hav- 
ing refused  to  resort  to  this  mode  of  redress,  he  cannot  afterwards 
avail  himself  of  this  defence  against  his  bond. 

This  is  a  joint  suit  against  the  principal  and  surety,  on  a  joint 
and  several  bond,  and  it  is  questionable  whether  the  surety  can 
avoid  the  bond  by  reason  of  the  duress  of  his  principal.  This 
point  is  decided  in  Huscomb  v.  Harding,  (Cro.  Jas.  187).  The 
case  was  debt,  upon  an  obligation  of  £40,  conditioned  that  Rich- 
ard Street  should  pay  £20  on  such  a  day,  &c. 

The  defendants  pleaded  that  the  said  Street  was  imprisoned  by 
one  Everly,  Steward  of  the  Stanneries,  and  the  plaintiffs  of  covin 
with  him,  and,  without  any  reasonable  cause,  detained  the  said 
Street  in  prison,  against  law  and  to  the  great  peril  of  his  life, 
until  the  said  Street  should  pay  to  the  plaintiff  £24,  or  become 
bound  with  a  surety  for  the  payment  thereof;  whereupon,  to  en- 
large the  said  Street  and  to  avoid  the  danger  of  his  life,  he  and 
the  defendant  as  his  surety  entered  into  that  bond. 

It  was  therefore  demurred,  and,  without  argument,  adjudged 
that  it  was  not  any  plea  for  the  surety,  although  it  had  been  a 
good  plea  for  the  said  Street ;  for  none  shall  avoid  his  own  bond 
for  the  imprisonment  or  danger  of  another  than  of  himself  only  ; 
and  although  the  bond  be  avoidable  as  to  one,  yet  it  is  good  as  to 
the  other;  whereupon  it  was  adjudged  for  the  plaintiff. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Over  against  Blackstone. 

In  an  action  of  trespass  against  two  or  more  defendants,  if  there  be  no  evi- 
dence given  against  one  of  them,  the  court  may  direct  a  verdict  to  be  rendered 
for  him,  and  he  may  be  sworn  as  a  witness  for  the  other  defendants. 

When,  in  an  action  of  trespass  which  involves  a  question  as  to  the  right  to 
personal  property,  a  witness  testified  that  when  he  had  sold  and  delivered  the 
property  to  the  plaintiffs  he  had  told  them  that  he  had  previously  made  a  sale  of 
the  same  property  to  the  defendant,  it  is  error  to  refuse  to  permit  the  plaintiffs  to 
asU  the  witness  whether  he  had  not  at  the  same  time  told  them  that  the  previous 
sale  was  but  a  conditional  one,  and  the  condition  had  been  complied  with. 
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ERROR  to  the  Common  Pleas  of  Clarion  county. 

This  was  an  action  of  trespass  de  bonis  asportatis  by  Joseph 
Over  and  George  Packer  against  Henry  Blackstone,  Wm.  Free- 
man, and  James  Freeman,  in  which  the  right  of  property  to  a 
team  of  horses  was  the  subject  in  dispute. 

It  appeared  that  Job  Packer  had  been  the  owner  of  the  team, 
and  in  1840,  being  indebted  to  Long  &  Blackstone,  he  sold  the 
team  to  them  and  received  a  credit  for  the  price  on  their  books : 
they  remained  in  the  possession  of  Job  Parker,  however,  until 
1842,  when  he  sold  it  to  the  plaintiffs,  who  are  his  son-in-law  and 
son.  When  in  their  possession,  it  was  taken  from  them  by  the  de- 
fendant Blackstone.  The  defendants  alleged  that  the  sale  of  1840 
to  Long  &  Blackstone  was  an  absolute  unqualified  sale  to  them; 
Job  Packer  was  examined  as  a  witness  on  behalf  of  the  plaintiffs, 
and  on  his  cross-examination  testified  that  when  he  sold  and  deli- 
vered the  team  to  the  plaintiffs  he  told  them  that  he  had  made  a 
previous  sale  to  Long  &  Blackstone.  The  plaintiffs  then  proposed 
to  ask  the  witness  whether  he  had  not  at  the  same  time  told  them 
that  the  condition  of  the  sale  to  Long  &  Blackstone  had  been 
complied  with  by  him.  The  defendant  objected  to  the  question, 
and  the  court  overruled  it  and  sealed  an  exception. 

After  the  evidence  on  the  part  of  the  plaintiff  was  given,  there 
did  not  appear  to  be  any  act  of  trespass  proved  against  James 
Freeman,  one  of  the  defendants,  and,  on  motion  of  the  defendant, 
the  court  directed  a  verdict  to  be  rendered  for  him  by  the  jury, 
and  he  was  examined  as  a  witness  for  his  co-defendants ;  this  was 
also  the  subject  of  exception,  and  the  assignment  of  error. 

Gilmore,  for  plaintiff  in  error. 
How  and  Purwance,  contra. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — This  was  an  action  of  trespass  brought  in  the 
court  below  by  the  plaintiffs  in  error,  to  recover  compensation  for 
two  horses  taken  by  the  defendants  Henry  Blackstone  and  William 
Freeman.  The  only  controversy  between  the  parties  before  the 
court  and  jury,  was  as  to  the  right  of  property  in  the  horses, 
which  was  claimed  by  the  plaintiffs  on  the  one  side,  and  by  Henry 
Blackstone,  one  of  the  defendants,  and  a  certain  D.  B.  Long,  as 
his  partner,  on  the  other.  Both  parties  claimed  the  horses  by 
purchase  from  Job  Packer,  who  was  admitted  to  have  been  the 
owner  of  them  at  a  former  period.  Job  Packer  was  adduced  and 
sworn  as  a  witness  on  the  part  of  the  plaintiffs,  and,  among  other 
things,  testified  that  previously  to  his  selling  the  horses  to  the 
plaintiffs  he  had  sold  them  to  Long  &  Blackstone  for  $175,  with 
the  privilege  of  redeeming  them  by  carrying  metal  (iron)  to  Pitts- 
burgh for  them ;  that  he  never  gave  up  the  possession  of  the 
horses  to  them,  but  continued  to  use  them  as  he  had  done  before ; 
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and  that  when  he  sold  the  horses  afterwards  to  the  plaintiffs  he 
informed  them  of  the  prior  sale  to  Long  and  Blackstone.     The 
plaintiffs  then  proposed  to  ask  the  witness  if,  at  the  same  time  he 
told  them  of  the  previous  sale  to  Long  &  Blackstone,  he  told  them 
also  that  he  had  run  or  carried  the  metal  to  Pittsburgh,  whereby 
the  horses  were  redeemed.     To  this  the  defendant's  counsel  ob- 
jected, and  the  court  overruled  the  question,  whereupon  the  plain- 
tiffs' counsel  excepted  to  the  opinion  of  the  court.     This  has  been 
assigned  for  error,  and  we  consider  it  the  only  one  that  the  court 
committed  in  the  trial  of  the  cause.     It  was  all-important  for  the 
plaintiffs  either  to  show  that  they  had  become  purchasers  of  the 
horses  for  a  valuable  consideration,  without  notice  of  any  kind  of 
the  prior  sale  to  Long  &  Blackstone,  or,  if  apprized  of  it,  that 
they  were  also  apprized  at  the  same  time,  from  the  same  source 
or  through  the  same  channel,  that  the  prior  sale  was  defeated  and 
annulled  by  the  performance,  by  the  vendor,  of  the  condition  an- 
nexed thereto,  in  the  nature  of  a  defeasance.     I  do  not  mean  that 
it  was  incumbent  on  them  to  prove  the  negative,  that  they  had  no 
notice  of  the  prior  sale,  for  upon  their  proving  that  they  were 
purchasers  for  a  valuable  consideration  without  any  evidence  being 
given,  by  either  side,  tending  to  show  that  they  had  notice  when 
they  purchased,  or  were  advised,  or  had  knowledge  of  such  cir- 
cumstances  as  ought   to  have   induced   a  prudent  man  to  have 
inquired  into  the  truth  of  them  first  before  he  purchased  ;  and  when 
such  inquiry  would,  in  all  probability,  have  led  to  a  knowledge  of 
the  first  sale  and  that  it  was  still  in  force,  it  ought  and  would  have 
been  presumed  by  the  court  and  jury  that  they  had  purchased 
without  notice  of  any  kind,  either  actual  or  constructive.     But  as 
the  witness  had  testified  that  he  told  the  plaintiffs  of  the  prior 
sale,  the  question  then  presents   itself,  was  it  not  competent  for 
them  to  show  that  they  were  advised  in  the  same  breath,  and  by 
the  same  witness  too,  that  that  sale  had  become  annulled  and  of 
no  validity  whatever?     The  prior  sale  took  place  in  the  autumn 
of  1840,  and  the  sale  to  the  plaintiffs  in  April  1842,  during  all 
which  interim  the  horses  remained  and  continued  in  the  possession 
of  the  vendor,  as  they  had  done  before,  from  the  time  he  first  be- 
came the  owner  of  them;  and  again,  considering  that  the  vendor 
was  the  father  of  one  of  the  plaintiffs  and  the  father-in-law  of  the 
other,  and  that  he  told  them,  as  it  was  proposed  to  be  proved,  that 
the  prior  sale  was  annulled,  was  it  not  sufficient  in  reason  to  in- 
duce them  to  believe  that  he  was  again  the  owner  of  the  horses, 
and  as  such  had  a  right  to  sell  them?  unless,  indeed,  they  had, 
from  a  knowledge  obtained  otherwise,  of  the  fact  or  circumstances 
connected  with  it,  good  grounds  to  distrust  the  truth  of  what  he 
said  in  that  respect.     The  fact  that  the  vendor  disclosed  the  prior 
sale  to  the  plaintiffs,  if  he  at  the  same  time  told  them  it  was  an- 
nulled by  his  having  performed  the  condition  annexed  to  it,  was 
not  sufficient,  without  other  information  had  been  given  them  of  a 
vin.  — 10  o 
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contrary  tendency,  to  prevent  their  buying  and  holding  the  horses. 
If  Job  Packer  had  not  been  in  the  actual  possession  of  the  horses 
when  the  plaintiffs  bought  of  him,  but  they  had  been  in  the  pos- 
session of  any  one  who  would  probably  have  told  them,  if  inquired 
at,  that  they  were  the  property  of  Long  &  Blackstone,  the  plain- 
tiffs would  have  purchased  at  their  peril,  notwithstanding  Job 
Packer  might  have  told  them  that  the  first  sale  was  avoided  and 
that  he  was  the  owner  of  the  horses.  But  seeing  he  was  in  the 
actual  possession  of  the  horses  at  the  time,  and  if  it  be  that  he 
told  the  plaintiffs  that  the  prior  sale  was  avoided,  it  cannot  be 
imputed  to  them  that  they  were  guilty  of  negligence  in  not  going 
further  to  inquire  of  Long  &  Blackstone  whether  they  had  any 
claim  under  the  sale  made  to  them  before  they  purchased,  unless 
it  be  shown  on  the  part  of  the  defendants,  by  other  evidence,  that 
the  plaintiffs,  when  they  bought,  were  apprized  that  Long  & 
Blackstone  then  claimed  a  right  to  the  horses.  This  perhaps  they 
may  do  on  another  trial  of  the  cause. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


The  Pitt  Township  Road  Case. 

That  portion  of  Pitt  township  which  adjoins  the  city  of  Pittsburgh,  and  which 
by  Act  of  Assembly  is  created  a  city  district,  is  subject  to  the  general  road  laws 
until  it  is  admitted  into  the  city  according  to  the  provisions  of  the  llth  section 
of  the  Act  of  16th  June  1836. 

CERTIORARIto  the  Quarter  Sessions  of  Allegheny  county. 

The  question  which  arose  in  this  case  was  whether  that  part 
of  Pitt  township,  Allegheny  county,  which  was  created  into  a 
city  district  by  the  Act  of  the  16th  June  1836,  was  subject  to  the 
general  road  laws  under  the  jurisdiction  of  the  Court  of  Quarter 
Sessions. 

The  court  below  was  of  opinion  that  they  had  no  jurisdiction 
of  the  subject,  and  set  aside  the  report  of  viewers  locating  a  road. 

Williamson  and  Woods,  for  plaintiff  in  error,  cited  4  Gill.  4* 
Johns.  152;  2  Whart.  114;  4  Serg.  $  Rawle  106. 

Hamilton,  for  defendant  in  error. 

PER  CURIAM. — The  principle  of  this  case  was  determined  in  the 
case  of  Fitzwater  Road,  which  resembles  the  present  in  all  respects 
except  that  it  is  not  so  strong.  The  twelfth  section  of  the  Act  for 
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laying  out  the  city  district,  orders  that  until  the  sections  shall 
respectively  have  been  admitted  as  parts  of  the  city,  they  shall 
"  be  deemed  and  taken  as  parts  of  the  district  and  township  to 
which  the  same  belong."  Why  then  shall  they  not  be  subject  to 
the  general  road  law,  in  the  mean  time,  like  any  other  part  of  the 
township  ?  The  city  district  comprises  a  tract  of  several  square 
miles ;  and  half  a  century  may  pass  before  it  shall  have  been 
brought  entirely  within  the  corporate  limits  of  the  city.  Shall 
not  the  inhabitants  be  accommodated  with  roads  and  highways 
till  then  ?  If  these  should  be  found  to  mar  the  symmetry  of  the 
general  plan,  they  can  readily  be  vacated  at  the  proper  time  by  a 
report  of  viewers  under  the  existing  law,  or  by  an  Act  of  the  Le- 
gislature ;  but  the  inhabitants  are  not  to  be  debarred  of  the  pre- 
sent use  of  them. 

Order  to  quash  reversed,  and  procedendo  awarded. 


Irwin  against  Shoemaker. 

If  bonds  and  a  mortgage  be  given  by  a  vendee  to  secure  the  payment  of  the 
purchase  money  of  the  land  sold,  it  is  competent,  in  an  action  upon  the  bond,  for 
the  vendee  to  prove  that  it  was  a  part  of  the  contract  of  sale  that  the  vendor  was 
to  look  alone  to  the  property  sold  as  a  security  for  the  payment  of  the  purchase 
money.  This  proof,  when  made,  constitutes  no  defence  to  the  recovery  of  a 
judgment  upon  the  bond,  but  the  court  will  so  control  the  execution  of  it,  that  it 
shall  not  be  levied  upon  any  other  estate  or  property  of  the  vendee. 

ERROR  to  the  Common  Pleas  of  Beaver  county. 

William  Irwin  against  Peter  Shoemaker  and  others.  This  was 
an  action  of  debt  upon  three  bonds.  The  plaintiff  sold  to  the  de- 
fendants a  piece  of  land,  and  took  from  them  the  three  bonds  upon 
which  this  suit  is  brought,  conditioned  for  the  payment  of  $325 
each,  on  the  1st  August  1838-39  and  '40,  for  the  balance  of  the 
purchase  money,  and  at  the  same  time  took  a  mortgage  upon  the 
land  sold.  The  defence  was,  that  at  the  time  of  the  contract  of 
sale  the  parties  agreed  that  the  land  conveyed  to  the  defendants 
should  alone  be  liable  for  the  security  and  payment  of  the  balance 
of  the  purchase  money.  The  scrivener  testified  that  at  the  time 
the  contract  was  entered  into,  the  plaintiff  wanted  the  defendants 
to  give  a  judgment  for  the  purchase  money ;  but  they  refused, 
saying  that  they  had  other  property  which  they  did  not  wish 
should  be  bound  for  it,  and  then  Mr  Irwin  agreed  to  take  the 
mortgage;  and  that  he  had  no  further  recollection  about  it.  An- 
other witness,  who  was  one  of  the  obligors  in  the  bonds,  but  who 
had  been  discharged  under  the  Bankrupt  Law,  testified :  "  that 
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the  bonds  and  mortgage  were  given  for  the  balance  of  the  pur- 
chase money,  and  that  the  agreement  was,  that  the  money  was  to 
come  out  of  no  other  property  but  the  one  sold :  Mr  Irwin  then 
agreed  to  take  the  mortgage ;  and  why  the  bonds  were  given,  I 
cannot  tell." 

The  plaintiff  requested  the  court  to  instruct  the  jury :  "  that 
there  is  not  sufficient  evidence  in  this  cause  to  set  aside  the  bonds, 
and  that  their  verdict  should  be  for  the  plaintiff."  But  the  court 
replied,  that  if  the  jury  believed  that  the  agreement  spoken  of  by 
the  witnesses  was  made  between  the  parties  at  the  time  the  con- 
tract was  entered  into,  the  plaintiff  was  not  entitled  to  recover. 

Agnew,  for  plaintiff  in  error,  cited  1  Watts  35 ;  1  Watts  4" 
Serg.  195. 

Washington,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — An  instrument  of  writing  may  be  reformed,  by 
proof  of  circumstances  which  occurred  at  the  time  of  its  execu- 
tion, showing  either  fraud  or  mistake ;  but  to  set  aside  a  solemn 
agreement  between  parties  and  convert  it  into  an  obligation  of  a 
different  import,  the  evidence  of  fraud  or  mistake  ought  to  be  of 
what  occurred  at  the  execution,  and  should  be  clear,  precise  and 
indubitable.  It  would  be  error,  as  is  held  in  Stine  v.  Sherk,  (1 
Watts  <£•  Serg.  195),  to  submit  a  question  of  fraud  or  mistake  to 
the  jury  upon  slight,  trivial,  parol  evidence.  These  are  the  well- 
established  principles  of  law,  which  must  be  applied  to  each  case 
as  it  arises.  The  evidence  on  which  this  defence  rests  seems  to 
have  been  given  without  objection :  at  least  none  appears  on  the 
record.  The  plaintiff,  however,  contends  that  it  was  of  such  a 
nature,  so  uncertain  and  unsatisfactory,  that  the  jury  could  not 
undertake  to  reform  the  bond,  and  that  the  court  ought  so  to  have 
instructed  them.  If  the  case  depended  on  the  evidence  of  the 
scrivener,  there  would  be  great  force  in  the  objection,  for  his  tes- 
timony merely  proves  that  the  dispute  was  as  to  the  mode  and 
manner  of  securing  the  purchase  money ;  the  vendor  insisting  upon 
a  judgment,  the  vendee  contending  that  it  should  be  secured  by  a 
mortgage  on  the  purchased  premises.  The  testimony  of  Porter, 
however,  one  of  the  obligors  in  the  bond,  gives  the  transaction  a 
different  complexion.  He  proves,  as  the  court  say,  that  the  bonds 
and  mortgage  were  given  for  the  balance  of  the  purchase  money, 
and  that  the  agreement  was,  that  the  money  was  to  come  out  of 
no  other  property  but  the  property  sold.  Now,  however  irrecon- 
cileable  this  evidence  may  be  with  the  fact  of  the  execution  of 
bonds  accompanying  the  mortgage,  whose  legal  operation  is  so 
different,  the  omission  of  the  scrivener  to  insert  so  important  a 
provision  in  the  agreement,  and  the  marked  difference  between  his 
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testimony  and  the  testimony  of  Porter,  the  obligor,  yet  we  think 
there  is  nothing  in  the  case  which  would  justify  the  court  in 
withdrawing  it  from  the  jury,  and  undertaking  to  instruct  them, 
as  a  matter  of  law,  that  the  defendant  had  failed  in  his  defence. 
The  case  depends  on  the  degree  of  credit  to  be  attached  to  the 
testimony  of  the  two  witnesses ;  for,  if  Porter  is  believed,  it  is  the 
case  of  a  mistake  of  the  scrivener  in  omitting  to  put  this  essential 
,part  of  the  agreement  in  writing,  which  has  always  been  held  a 
ground  of  equitable  relief.  But  supposing  all  the  testimony  to  be 
true,  what  its  legal  effect  may  be  is  another  question.  It  is  ne- 
cessary to  inquire  whether  it  is  a  defence  to  the  action,  or,  in 
other  words,  whether  the  bond  is  a  nullity  or  an  agreement  merely 
that  none  but  the  mortgaged  premises  shall  be  answerable  for  the 
debt.  And  we  think  the  latter  to  be  the  true  construction  of  the 
contract,  giving  the  testimony  all  the  force  to  which  it  is  justly 
entitled.  Why  may  not  the  plaintiff  have  two  securities,  one  on 
his  mortgage,  and  another  and  a  better  one  on  the  bond,  the  judg- 
ment and  execution  to  be  controlled  by  the  court,  so  as  to  prevent 
a  levy  on  other  than  the  mortgaged  premises  ?  Indeed,  it  may  be 
doubted  whether,  on  any  other  principle,  the  evidence  would  be 
admissible,  as  there  is  a  great  difference  between  the  destruction 
and  the  reform  of  an  instrument  of  writing.  It  may  be  remarked 
that  there  is  a  substantial  difference  between  the  remedy  on  the 
bond  and  the  mortgage.  The  latter  cannot  be  sued  out  until  a 
year  after  the  last  instalment  is  payable,  whereas  suit  may  be 
brought  on  the  former  when  it  becomes  due. 


o 


Judgment  reversed,  and  a  venire  de  novo  awarded. 


Foster  against  The  Commonwealth. 

For  an  act  which  happens  to  be  both  a  public  and  a  private  wrong,  the  public 
and  the  party  aggrieved  each  has  a  distinct  concurrent  remedy,  the  former  by 
indictment,  and  the  latter  by  an  action  suited  to  the  particular  circumstances  of 
his  case:  the  26th  and  27th  sections  of  the  Act  of  IGth  June  1836,  which  pro- 
vides the  remedy  and  punishment  for  publications  respecting  the  conduct  of 
Judges  of  the  court,  do  not  alter  this  principle  with  regard  to  offences  of  that 
kind. 

Upon  an  indictment  for  a  misdemeanor,  and  a  demurrer  by  the  Commonwealth 
to  a  plea  in  bar  of  the  defendant,  which  contains  no  confession  of  facts  which 
constitute  guilt,  a  judgment  against  the  defendant  is  that  of  quod  rcspondcal  ouster. 

ERROR  to  the  Court  of  Quarter  Sessions  of  Allegheny  county. 

This  was  an  indictment  found  against  James  Heron  Foster  for 

having  composed  and  published  a  libel  upon  the  Hon.  Robert  C. 
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Grier,  President  Judge  of  the  District  Court  of  Allegheny  county. 
To  this  indictment  the  defendant  put  in  the  following  special 
plea : — 

And  the  said  James  Heron  Foster,  by  T.  J.  Fox  Alden,  his  at- 
torney, comes  and  defends  the  wrong  and  injury  when,  &c.,  and 
says  that  the  said  Commonwealth  ought  not  to  have  and  maintain 
the  indictment  aforesaid  against  him  the  said  J.  Heron  Foster, 
because  he  says  that  the  whole  of  the  libellous  matter  charged  in 
the  indictment  aforesaid  refers  to  the  proceedings  aforetime  had 
in  a  certain  indictment,  entitled  The  Commonwealth  v.  William 
Flinn  and  Hiram  Koine,  prosecuted  at  the  March  Session,  A.  D. 
1844,  held  in  and  for  the  county  of  Allegheny,  and  during  the 
pendency  of  the  same  in  judgment ;  and  that  the  defendants  above 
named,  William  Flinn  and  Hiram  Kaine,  on  a  plea  of  not  guilty 
by  them  pleaded  to  the  said  indictment,  and  issue  joined  by  the 
said  Commonwealth,  were  tried  and  convicted  before  a  jury  duly 
empannelled  and  sworn  in  said  court  on  the  9th  day  of  April,  A. 
D.  1844,  and  that  the  said  issue  was  pending  before  the  Hon. 
Benjamin  Patton  and  his  Associates,  duly  commissioned  as  Justices 
of  said  Court  of  Quarter  Sessions  in  and  for  said  county,  in  judg- 
ment, until  the  24th  day  of  April,  A.  D.  1844,  and  on  said  24th 
day  of  April,  A.  D.  1844,  the  said  court  pronounced  sentence  on 
the  aforesaid  William  Flinn  and  Hiram  Kaine,  (pro  ut  patet  per 
rccordum,)  and  the  said  J.  Heron  Foster  further  saith,  that  the 
private  prosecutor,  Hon.  R.  C.  Grier,  in  the  indictment  now  pend- 
ing in  the  aforesaid  Court  of  Quarter  Sessions,  in  and  for  the 
county  of  Allegheny,  entitled  Commonwealth  v.  James  Heron  Fos- 
ter, (see  Indict.)  has  heretofore,  to  wit  on  the  24th  day  of  April, 
A.  D.  1844,  by  his  attorney,  James  Dunlop,  Esq.,  brought  his  ac- 
tion at  law  in  the  District  Court  of  Allegheny  county,  in  this 
Commonwealth,  against  the  said  James  Heron  Foster,  entitled  No. 
28,  July  Term,  1844,  claiming  damages  in  the  sum  of  five  thou- 
sand dollars,  of  and  from  the  said  J.  Heron  Foster,  all  of  which 
appears  of  record,  being  of  and  concerning  a  libellous  publication 
by  the  said  J.  Heron  Foster,  aforetime  printed  and  published  in  a 
newspaper  in  the  city  of  Pittsburgh,  of  and  concerning  the  afore- 
said Hon.  Robert  C.  Grier,  being  of  and  concerning  the  same 
subject  matter  charged  in  the  indictment  aforesaid,  entitled  Com- 
monwealth v.  James  Heron  Foster,  June  Sessions,  Allegheny  county, 
Pa.,  as  by  reference  to  the  record  of  said  District  Court  and  said 
process  and  indictment,  Commonwealth  v.  James  Heron  Foster, 
Allegheny  Sessions,  June  Term,  1844,  will  more  fully  at  large  ap- 
pear ;  and  this  the  said  James  Heron  Foster  is  ready  to  verify : 
Wherefore  he  prays  judgment  if  the  said  Commonwealth  ought 
to  have  and  maintain  the  said  indictment  against  him. 

To  this  plea  there  was  a  general  demurrer  and  joinder. 

The  court  below  (PATTEN  President)  rendered  a  judgment 
against  the  defendant  of  c/uod  respondeat  ouster. 
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The  question  now  presented  was  whether  the  prosecutor,  hav- 
ing made  his  election  of  a  civil  remedy,  was  not  barred  by  the 
provisions  of  the  Act  of  16th  June  1836,  sec.  27,  from  prosecuting 
this  indictment. 

Alden,  for  plaintiff  in  error,  cited  1  Chit.  Crim.  Law  389,  696 ; 
2  Burr.  719 ;  Sec.  23, 26,  27  of  the  Act  of  16th  June  1836. 

Dunlop,  contra,  cited  1  Dall.  319 ;  14  Serg.  <§•  Rawle  429 ;  2 
Serg.  4*  Rawle  114;  3  Yeates  116;  7  Watts  179;  4  Serg.  # 
Rawle  73 ;  8  Serg.  $  Rawle  130 ;  3  Penn.  Rep.  49 ;  10  Eng. 
Com.  Law  166. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  plea  before  us  is  bad  in  every  view  of  it. 
It  is  written  on  the  hornbook  of  the  law,  that  the  public  and  a 
party  particularly  aggrieved,  may  each  have  a  distinct  but  con- 
current remedy  for  an  act  which  happens  to  be  both  a  public  and 
a  private  wrong.  Thus  a  person  beaten  may  prosecute  an  action 
for  the  battery,  while  the  Commonwealth  prosecutes  an  indictment 
for  the  breach  of  the  peace ;  or  a  nuisance  may  be  visited  by 
indictment  as  a  public  wrong,  while  it  is  visited  by  action  as  a 
private  injury ;  and,  for  reasons  equally  good,  a  libeller  may  be 
punished  as  a  disturber  of  the  peace,  while  he  is  made  to  respond 
in  damages  by  the  person  libelled,  as  a  defamer  of  his  character. 
True  it  is,  that  the  King's  Bench  will  not  grant  an  information  at 
the  instance  of  one  who  is  proceeding  by  action ;  and  that,  as  was 
said  by  Lord  MANSFIELD,  the  Attorney  General  would  grant  a  nolle 
prosequi  in  the  case  of  an  indictment  found ;  but  neither  Lord 
MANSFIELD,  nor  any  other  Judge,  has  said  that  this  is  not  of  grace, 
or  that  any  matter  can  be  pleaded  which  is  not  of  right.  If  it 
were  the  latter,  why  apply  to  the  Attorney  General  or  the  court  ? 
Before  the  Act  of  1819,  a  nolle  prosequi  might  have  been  had  in 
like  circumstances ;  for  it  is  new  to  me  that  the  Attorney  General 
had  not  power  to  grant  it.  Except  for  the  interference  of  the 
crown  officers  in  England,  no  one  will  affirm  that  an  action  and 
an  indictment  for  a  libel  might  not  be  sustained  there ;  and  why 
not  here  ? 

It  is  said  the  provisions  of  the  26th  and  27th  sections  of  the 
Act  of  1836  preclude  it.  They  ordain  that  "  no  publication  out 
of  court  respecting  the  conduct  of  the  Judges,  officers  of  the  court, 
jurors,  witnesses,  and  parties,  or  any  of  them,  on  a  question  de- 
pending before  such  court,"  shall  be  a  CONTEMPT  punishable  by 
ATTACHMENT  ;  "  but  that  the  party  aggrieved  by  it  may  proceed 
against  the  author,  printer,  and  publisher,  or  either  of  them,  by 
indictment;  or  he  may  bring  an  action  at  law  and  recover  such 
damages  as  a  jury  may  think  fit  to  award."  The  argument  is 
that  the  word  '  or,'  in  the  last  clause,  was  used  disjunctively  with 
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design  to  restrain  the  party  to  a  choice  of  the  remedies,  and  to 
preclude  a  recourse  to  both ;  and  it  would  be  a  plausible  one  were 
libel  a  private  injury  only,  for  the  party  would  not  be  entitled  to 
a  double  satisfaction.  But  the  public  has  a  separate  and  substan- 
tial interest  in  the  suppression  of  those  publications  which  often 
produce  violence,  and  sometimes  bloodshed.  Surely  the  Legisla- 
ture did  not  design  to  leave  libels  on  the  ministers  of  the  law, 
more  than  libels  on  any  one  else,  to  the  exclusive  correction  of 
private  prosecution;  or  to  establish  a  difference  between  publica- 
tion before,  and  publication  after  the  determination  of  the  cause 
in  respect  to  which  the  minister's  conduct  has  been  aspersed. 
Why  give  an  indictment  under  any  circumstances,  if  the  private 
wrong  were  alone  to  be  redressed?  or  why  subject  the  act  to 
double  prosecution  for  matter  published  after  the  determination 
of  the  cause,  which  would  have  no  influence  on  the  event  of  it, 
and  not  for  matter  published  before  it,  which  might  have  a  perni- 
cious one  ?  It  follows  neither  necessarily  nor  naturally,  from  the 
use  of  this  disjunctive  conjunction,  that  the  Attorney  General  and 
the  party  injured  must  settle  between  themselves  their  pretensions 
to  the  right  of  exclusive  prosecution,  or  that  an  entry  into  the 
field  by  the  one  is  an  ouster  of  the  other ;  and  it  is  not  a  little 
singular,  that  what  is  supposed  to  give  colour  to  the  notion  is  a 
studious,  but  over-cautious  saving  of  the  rights  of  both.  But 
their  rights  are  essentially  consistent,  and  it  certainly  has  not 
been  expressly  said  that  the  exercise  of  them  shall  not  be  concur- 
rent. Every  statute  is  to  be  brought  as  near  as  may  be  to  the 
common  law,  which  is  to  be  displaced  no  further  than  is  necessary 
to  make  room  for  the  remedy,  and  not  to  be  repealed  by  anything 
less  than  express  enactment  or  unavoidable  implication.  Neither 
of  these  is  found  in  the  Statute  before  us ;  and  its  meaning  is  con- 
sequently to  be  gathered  from  the  context  rather  than  from  the 
use  or  omission  of  particular  words.  Legislation  is  necessarily 
too  rapid  to  allow  much  time  for  the  discussion  of  motions  to 
amend,  or  for  the  allowment  of  precision  in  the  application  of 
terms ;  and  verbal  criticism  in  the  interpretation  of  statutes  is 
consequently  of  little  account.  To  show  the  absurdity  of  it 
requires  no  more  than  to  point  out  the  grammatical  effect  of  the 
copulative  '  and,'  in  another  clause  of  the  same  section.  It  is  en- 
acted that  the  party  may  proceed  against  "  the  author,  printer, 
and  publisher,"  which  means,  in  strictness,  a  single  person  in 
whom  the  three  characters  are  combined ;  but  that  the  Legislature 
spoke  of  them  as  existing  in  distinct  persons,  is  apparent  from  the 
additional  words,  "  or  either  of  them."  Here,  then,  is  an  un- 
doubted copulative  accidentally  used  in  a  disjunctive  sense ;  and 
why  may  not  the  disjunctive  word  '  or'  have  been  accidentally  put 
for  a  copulative  in  the  same  sentence?  Had  the  word  '  and'  been 
put  in  its  place,  as  it  would  had  the  Legislature  been  hypercritical, 
would  it  have  followed  that  there  could  be  no  indictment  without 
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an  action,  or  no  action  without  an  indictment  ?  Yet  the  argument 
for  it  would  have  been  as  legitimate  as  the  one  that  has  been 
attempted.  To  say  no  more  of  that,  why  should  it  be  thought  the 
Legislature  intended  to  put  libel  on  a  more  favoured  footing  than 
any  other  misdemeanor  'I  or  to  favour  a  libel  on  the  ministers  of 
the  law  more  than  on  any  one  else  ?  or  to  trammel  the  prosecution 
of  such  a  libel  still  more,  when  it  might  corrupt  the  streams  of 
justice,  than  when  it  could  have  no  such  effect?  There  could  be 
no  motive  for  it  but  to  make  this  particular  sort  of  libel  a  privi- 
leged offence ;  and  to  impute  it  to  the  legislature,  would  be  itself 
a  libel.  It  is  said  the  liberty  of  the  press  is  to  be  taken  into  con- 
sideration. It  is  best  protected,  however,  when  the  citizen  is  free 
from  antecedent  restraint  in  the  use  of  it,  but  open  to  the  severest 
animadversion  of  the  law,  for  public  as  well  as  private  injuries 
from  the  abuse  of  it.  In  some  of  our  sister  States,  where  the 
laws  are  feebly  executed,  an  editor  enjoys  no  more  freedom  of 
publication  than  he  can  maintain  with  the  pistol  or  the  knife.  Is 
that  a  wholesome  state  of  the  press  1  Yet  it  must  inevitably  come 
to  that,  wherever  its  power  is  a  despotism  tempered  only  by  assas- 
sination ;  and  that  assassination  will  be  resorted  to  in  default  of 
redress  by  the  law,  has  been  shown  by  more  instances  than  one. 
No  freeman  would  bear  a  self-constituted  censor's  contumely  and 
scorn,  without  an  attempt  to  requite  it ;  and  such  is  the  infirmity 
of  our  nature,  that  a  sensitive  man,  stung  to  madness  by  being 
turned  away  from  the  tribunals  without  redress  for  an  outrage  to 
the  feelings  of  his  wife  or  daughter,  would  compass  revenge  by 
the  most  desperate  and  wicked  means.  What  is  the  worth  of  an 
action  against  a  man  who  has  nothing  to  lose,  and  whose  person 
may  be  freed  from  confinement,  by  the  Insolvent  Laws,  at  the  end 
of  sixty  days?  For  good  or  for  evil,  the  press  is  omnipotent ;  and 
there  is  no  slavery  more  galling,  or  condition  more  deplorable,  than 
that  of  a  man  who  is  exposed  to  its  attacks  in  the  hands  of  profli- 
gate and  irresponsible  men,  destitute  perhaps  of  even  common 
humanity.  Such  a  slate  of  things,  it  certainly  was  not  the  pur- 
pose of  the  legislature  to  encourage.  The  truth  is,  the  framers  of 
the  Statute  thought  they  were  not  dealing  with  the  Law  of  Libel 
or  the  liberty  of  the  press  at  all ;  for  there  is  not  a  word  in  it 
about  either.  The  end  in  view  was  to  abolish  the  obnoxious  pro- 
cess of  attachment  for  contempt,  in  all  but  a  few  specified  cases; 
not  to  narrow  a  libeller's  liability  to  punishment,  by  interdicting 
any  procedure  which  allows  him  the  benefit  of  trial  by  jury. 
There  are  but  few  members  of  the  profession  who  either  do  not 
remember  or  have  not  heard  of  Passmore's  Case,  by  which  the 
Legislature  were  stimulated  to  action.  The  public  mind  had  been 
roused,  by  what  was  thought  at  the  time  to  be  an  arbitrary  and 
unconstitutional  conviction  of  that  person,  though  he  had  certainly 
incurred  the  common  law  punishment  due  to  a  contempt  of  the 
court,  by  placarding  a  gentleman  of  great  respectability,  for  his 
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defence  of  a  cause  depending  in  this  court,  to  which  he  was  a 
party.  The  complainant  had  laid  his  griefs  before  the  House  of 
Representatives ;  the  power  of  the  courts  to  inflict  summary  pun- 
ishment for  contempt  had  been  canvassed  in  the  Legislature,  in  the 
press,  and  in  the  assemblies  of  the  people ;  the  Judges  had  been 
impeached,  tried,  and  acquitted :  and  the  Legislature,  having 
waited  till  the  ferment  had  subsided,  removed  the  cause  of  offence 
by  enacting  the  original  Statute,  whose  substance,  including  the 
words  under  consideration,  we  have  before  us,  without  a  thought 
of  mitigating  the  Law  of  Libel,  or  securing  the  liberty  of  the 
press.  Not  a  word  had  been  said,  during  the  period  of  agitation, 
about  either.  The  entire  scope  of  the  revised  act  shows  that 
purpose  was  no  more  than  to  regulate  the  trial  and  punishment 
of  contempts ;  and,  looking  to  the  old  law,  the  mischief,  and  the 
remedy,  we  entertain  not  a  doubt  that  the  common  law  has  been 
altered  in  relation  to  nothing  else. 

But  the  desired  interpretation  would  not  help  the  plea ;  for  a 
libel  would  not  be  protected  by  the  Statute  unless  it  were  not  only 
a  reflection  on  a  minister  of  justice,  but  also  a  contempt  of  court 
in  a  pending  cause.  Other  libels  are  indisputably  left  to  their 
former  measure  of  prosecution  and  punishment.  It  was,  as  I  have 
said,  to  abolish  the  process  of  attachment  for  contempts,  and  not 
to  restrain  the  prosecution  of  libels  by  indictment  and  action,  that 
the  legislature  interposed.  The  subject  is  introduced  in  the  twenty- 
third  section  of  the  revised  Act  with  the  emphatic  declaration 
that  "  The  power  of  the  several  courts  of  this  Commonwealth 
to  issue  attachments  for  contempts,  shall  be  restricted  to  the  follow- 
ing cases,  to  wit :"  then  follows  a  specification  of  the  excepted 
cases,  which  is  succeeded  by  the  sections  under  consideration. 
Now,  neither  of  these  speaks  of  publications  as  libels,  or  pretends 
to  regulate  the  prosecution  or  punishment  of  them  as  such.  In- 
deed the  word  is  not  to  be  found  in  any  part  of  the  Act ;  nor  was 
it  necessary  to  introduce  it,  for  a  publication  may  be  a  contempt 
without  being  a  libel,  and  an  act  may  be  a  contempt  without  being 
a  publication.  The  twenty-sixth  section  provides  that  no  publi- 
cation respecting  the  officers,  parties,  or  witnesses,  or  respecting 
a  cause  pending,  shall  be  punished  as  a  contempt  by  attachment. 
The  twenty-seventh  provides  that  if  such  publication  "  impro- 
perly tend  to  BIAS  the  minds  of  the  public,  or  of  the  court,  the 
officers,  jurors,  or  witnesses,  or  any  of  them,  on  a  question  before 
the  court,"  it  shall  be  lawful  for  the  injured  party  to  proceed  by 
indictment  or  action  as  already  stated.  Now  the  defendant  is 
charged,  in  the  indictment  before  us,  not  with  a  publication  tend- 
ing to  create  an  improper  bias  in  regard  to  a  pending  cause,  but 
to  defame  the  prosecutor  as  the  Judge  of  a  court  in  which  the 
cause  was  not  pending.  On  that  ground  alone  his  cause  would 
be  decisively  out  of  the  protection  of  the  Statute ;  for  the  plea 
would  not  answer  the  indictment. 
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Again.  Though  every  contempt  is  not  a  libel,  every  libel  which 
would  be  within  the  benefit  of  the  attempted  interpretation,  ought 
to  be  a  contempt ;  but  how  a  libel  on  the  President  of  the  District 
Court  could  be  a  contempt  of  the  Quarter  Sessions,  cannot  be 
conceived.  The  publication  laid  in  this  indictment,  was  certainly 
a  libel  on  the  President  of  the  Quarter  Sessions ;  and  had  the  de- 
fendant been  prosecuted  for  it  by  indictment  and  action,  the  ques- 
tion whether  the  Commonwealth  could  proceed,  might  have  been 
raised.  A  libel  on  the  person  who  is  the  President  of  the  District 
Court,  touching  his  acts  as  a  witness  or  prosecutor  in  the  Quarter 
Sessions,  would  doubtless  have  been  a  contempt  of  the  latter 
within  the  meaning  of  the  Statute.  But  though  he  may  have 
been,  and  probably  was  a  witness  or  prosecutor  in  the  case  of  the 
Commomvealth  v.  Flinn,  to  which  the  publication  referred,  the 
fact  is  not  averred  in  the  plea;  and  on  a  demurrer  to  it,  we  can 
look  at  nothing  else.  It  contains  an  averment  that  he  prosecutes 
the  indictment  before  us,  but  not  that  he  prosecuted  the  indict- 
ment mentioned  in  the  publication.  He  who  claims  the  benefit  of 
an  exception,  must  bring  himself  within  it  by  proper  averments ; 
and  the  defendant  has  not  done  so. 

But  though  the  plea  is  bad,  the  judgment  on  the  demurrer  may 
be  inappropriate ;  and  if  final  judgment  ought  to  have  been  pro- 
nounced on  him  in  the  court  below,  we  ought  to  pronounce  on 
him  here.  The  ruling  principle  of  this  part  of  the  case  was 
settled  in  Barge  v.  The  Commonwealth,  (3  Penn.  Rep.  262),  in 
which  the  proper  judgment  on  an  insufficient  plea  of  outer  fois 
acquit,  in  a  case  of  misdemeanor,  was  held  to  be  respondeat  ouster. 
There,  as  here,  the  plea  was  not  in  abatement  but  in  bar.  The 
point  had  shortly  before  been  ruled  differently  in  The  King  v. 
Taylor,  (3  B.  4*  C.  502),  but  we  find  nothing  in  the  reasons  for 
the  decision  sufficiently  cogent  to  draw  us  from  our  principle. 
Chief  Justice  ABBOT  put  the  opinion  of  the  court  on  the  common 
law  rule,  which  prohibits,  where  life  is  not  jeoparded,  the  use  of 
more  pleas  in  bar  than  one.  True  it  is,  that  the  4  and  5  Anne  c. 
16,  which  enables  a  plaintiff  to  plead  as  many  pleas  as  he  has 
grounds  of  defence,  is  expressly  confined  to  civil  cases ;  yet  the 
Judges  have  abolished  the  rule  in  felony  and  treason,  without  the 
authority  of  a  statute,  so  far  as  to  allow  the  prisoner  to  plead  over 
after  an  insufficient  plea  in  bar.  And  it  seems  the  exception  ex- 
tends to  cases  in  which,  though  the  judgment  is  capital,  the  felony 
is  clergiable.  According  to  Mr.  CHITTY,  (Crim.  L.  vol.  1,  p.  434), 
though  it  does  not  extend  to  misdemeanors  as  matter  of  right,  yet 
it  is  in  the  discretion  of  the  court  to  allow  him  still  to  plead  not 
guilty ;  and  this,  he  says,  will  be  done  where  the  punishment  is 
severe.  Listening  to  the  voice  not  of  humanity  but  justice,  we 
have  carried  this  discretion  a  single  step  further,  by  applying  it  to 
all  cases,  without  regard  to  the  punishment,  in  which  the  plea  con- 
tains no  confession  of  facts  which  constitute  guilt.  The  judgment, 
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therefore,  is  right ;  but  as  the  indictment  is  still  pending,  the  writ 
of  error  issued  improvidently.  On  receiving  the  record  from  us, 
the  Judges  of  the  Quarter  Sessions  will  proceed  on  it  as  if  it  had 
not  been  removed. 

HUSTON,  J.,  dissenting. — In  2  Burrows  720,  on  an  application  to 
show  cause  against  an  information  which  had  been  moved,  Lord 
MANSFIELD  says,  "  If  the  prosecutor  had  proceeded  in  the  method 
which  he  had  a  strict  and  legal  right  to  proceed  in,  namely,  by 
way  of  indictment,  and  if  such  indictment  had  been  actually  found, 
yet  the  Attorney  General  would  (on  application  made  to  him)  ha>c 
granted  a  nolle  prosequi  upon  such  indictment  in  case  it  appeared 
to  him  that  the  prosecution  was  determined  to  carry  on  a  civil 
suit  at  the  same  time."  In  Chitty's  Criminal  Laiv  we  find  the 
practice  to  be  for  the  Attorney  General,  on  application  to  him,  to 
cite  the  parties  before  him,  and  to  compel  the  prosecutor  (except 
in  very  atrocious  cases)  to  make  his  election.  We  have  no  such 
practice.  I  am  not  aware  that  any  Attorney  General  has  ever 
acted  under  such  authority,  nor  that  he  could  do  so.  This  was 
well  known  to  those  who  drew  our  Act  of  Assembly  of  the  16th 
June  1836,  sections  26  and  27,  which  left  this  discretion  with  no 
one. 

The  reason  for  the  established  practice  is  given  in  the  case  cited 
2  Burrows  720,  that  the  criminal  proceeding  will  oblige  the  defend- 
ant to  discover  the  matter  of  his  defence  and  evidence,  which 
would  be  giving  the  prosecutor  an  unfair  and  unreasonable  advan- 
tage over  the  defendant  in  the  civil  action.  The  Legislature  (and 
the  Law  was  drawn  by  gentlemen  of  great  legal  ability  and  per- 
sonal respectability),  provided  in  plain  and  perspicuous  terms  that 
in  this  State  no  prosecutor  shall  proceed  in  a  criminal  and  civil 
proceeding,  for  any  offence  described  in  this  Act,  and  this  for  the 
reason  above  given,  as  well  as  many  others  which  will  occur  to 
every  one  who  reflects  on  the  subject.  I  am  not  for  granting  impu- 
nity to  libellers  or  printers,  but  as  the  law  has  forbidden  their 
punishment  in  any  other  than  one  of  two  modes,  and  leaves  to  the 
person  aggrieved  his  choice  of  the  modes,  I  consider  myself  bound 
by  the  law ;  and  that  no  person  can  proceed  in  this  State  in  both 
a  criminal  and  civil  court  for  the  offence  specified  in  the  Act  cited. 
Of  course  I  would  say,  as  the  civil  suit  was  commenced  in  April 
and  the  indictment  sent  to  the  Grand  Jury  at  the  Sessions  of  the 
following  June,  that  the  defendant  was  not  bound  to  plead  to  it 
otherwise  than  he  did,  and  that  he  cannot  be  tried  or  sentenced 
on  this  indictment,  unless  the  civil  suit  be  discontinued. 

Something  was  said  about  the  word  "  or"  being  construed  to 
mean  "  and"  in  certain  cases.  It  has  been  properly  so  construed 
when  found  in  a  will : — a  devise  to  one  and  his  heirs  or  issue,  but 
if  he  die  "  under  age  or  without  issue,"  then  a  devise  over.  Here 
the  devisee  may  have  lawful  issue  and  yet  die  under  age,  and  to 
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effect  the  plain  intention  of  the  testator  to  provide  for  the  issue, 
it  must  mean  "  under  age  and  without  issue ;"  but  no  case  was 
cited  where  a  devise  in  the  alternative  of  one  thing  or  another 
gave  both.  But  in  a  penal  law  no  liberty  of  construction  is 
allowed;  no  authority  for  so  doing  was  cited,  nor  can  any  be 
found,  as  I  believe. 

Writ  of  error  quashed  and  record  remitted. 


Henry  against  The  Pittsburgh  and  Allegheny  Bridge 

Company. 

Neither  the  State  nor  a  person,  artificial  or  natural,  acting  by  its  authority, 
under  a  law  which  the  Legislature  is  competent  to  make,  is  answerable  for  con- 
sequential damages,  occasioned  by  the  construction  of  a  highway,  further  than 
is  specially  provided  by  the  law  itself. 

ERROR  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  on  the  case  by  Helena  Henry  and  others, 
heirs-at-law  of  David  Henry,  deceased,  by  their  guardian,  Robert 
H.  Patterson,  against  the  President  and  Managers  of  the  Pitts- 
burgh and  Allegheny  Bridge  Company,  in  which  the  plaintiffs  de- 
clared for  an  injury  done  to  the  value  of  their  freehold  by  reason 
of  the  filling  up  of  a  certain  street  in  the  city  of  Pittsburgh,  which 
was  occasioned  by  the  construction  of  a  bridge  by  the  defendants 
across  the  Allegheny  River :  the  plaintiffs  also  declared  for  an 
injury  done  to  their  freehold  by  the  wilful  negligence  of  the  de- 
fendants in  conducting  their  work  in  the  erection  of  the  said 
bridge. 

On  the  IGth  June  1836  an  Act  of  Assembly  was  passed,  incor- 
porating the  defendants  for  the  purpose  of  erecting  a  bridge  across 
the  Allegheny  river,  from  the  end  of  Hand  street.  On  the  5th 
September  1837,  an  ordinance  of  the  city  of  Pittsburgh  was  passed 
directing  the  location  of  the  abutments  of  the  bridge,  and  to  ac- 
commodate the  street  to  the  use  of  the  bridge.  In  pursuance  of 
this  authority,  the  Bridge  Company  altered  the  street  by  filling  it 
up  to  the  height  and  grade  thus  fixed,  and  in  consequence  thereof 
the  street  was  raised  twelve  feet  higher,  and  so  as  to  be  entirely 
above  the  level  of  the  doors  of  the  plaintiffs'  houses. 

On  the  trial  in  the  court  below,  two  points  were  raised.  Are 
the  defendants  liable  at  all  for  an  incidental  injury  to  the  plain- 
tiff's property,  occasioned  by  the  just  exercise  of  the  powers  and 
rights  conferred  upon  them  by  their  Act  of  incorporation  ?  Are 
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they  liable  for  an  injury  to  the  plaintiffs'  property,  occasioned  by 
negligence  or  want  of  proper  care  and  caution  during  the  pro- 
gress of  their  work,  whereby  the  water  was  turned  upon  the 
plaintiffs'  houses  without  any  proper  provision  for  its  escape  into 
the  river? 

GRIER,  President,  reserving  these  points,  instructed  the  jury 
that  if  they  believed  the  plaintiffs  had  sustained  damage  to  their 
estate,  they  should  ascertain  and  fix  the  amount,  distinguishing 
between  the  permanent  injury  done  and  that  which  was  but  inci- 
dental. 

The  jury  found  a  verdict  for  the  plaintiffs  for  $224  damages, 
$50  of  which  was  occasioned  by  the  negligence  of  the  defendants. 

After  argument  of  the  reserved  points,  the  court  below  was  of 
opinion  that  the  plaintiffs  were  not  entitled  to  recover  upon  the 
first  count  of  their  declaration,  and  therefore  entered  a  judgment 
for  the  plaintiffs  for  $50. 

Shaler  and  M'Candless,  for  plaintiff  in  error,  after  referring 
to  the  several  Acts  of  Assembly,  cited  9  Watts  382 ;  25  Wend. 
462 ;  3  Hill  567 ;  1  Binn.  352,  450. 

Hamilton  and  Dunlop,  contra,  cited  1  Pick.  417 ;  6  Wheat.  593 ; 
7  Watts  460;  8  Watts  218;  4  Term  Rep.  794;  2  Watts  327;  6 
Whart.  44;  7  Pick.  344;  17  John.  98;  19  Johns.  181,  226. 

PER  CURIAM. — The  principle  of  this  case  was  settled  in  the 
Monongahela  Navigation  Company  v.  Coons,  (6  Watts  4*  Serg. 
101),  in  which  it  was  held  that  neither  the  State  nor  a  person, 
artificial  or  natural,  acting  by  its  authority  or  command,  under  a 
law  which  the  legislature  is  competent  to  make,  is  answerable  for 
consequential  damages  occasioned  by  the  construction  of  a  high- 
way, further  than  happens  to  be  specially  provided.  This  bridge 
is  as  much  a  highway  as  a  rail-road  or  a  turnpike  road  is  a  high- 
way; and  the  Company  acted,  in  constructing  it,  strictly  within 
the  bounds  of  the  public  franchise  delegated  to  it  by  its  charter. 
The  bridge  was  thrown  across  a  navigable  stream,  from  the  ter- 
minus of  one  highway  to  that  of  another,  without  encroaching  on 
the  plaintiffs'  soil,  or  invading  their  dominion.  Not  a  shovel-full 
of  earth  was  taken  from  it,  or  thrown  upon  it.  There  stands  their 
property,  within  its  proper  limits,  as  it  stood  before ;  and  the  sub- 
stance of  the  thing  complained  of,  would,  if  done  without  autho- 
rity, be  a  nuisance  and  the  substance  of  an  action  on  the  case. 
The  plaintiffs  counted,  that  the  defendants  "placed  large  quanti- 
ties of  sand,  clay,  gravel,  dirt,  rubbish,  stones,  logs,  and  sticks, 
upon  said  street,"  by  which  the  plaintiffs  were  hindered  in  passing 
to  and  from  their  messuages  and  lot,  and  the  facts  are  conceded ; 
but  no  more  was  done  than  to  raise  the  surface  of  the  street  to  a 
level  with  the  floor  of  the  bridge,  without  which  the  work  could 
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not  have  been  accomplished,  and  the  defendants,  therefore,  had 
the  authority  of  the  State  for  it  by  necessary  and  irresistible  im- 
plication. It  is  useless  to  inquire  how  far  it  derived  authority 
from  the  ordinances  or  permission  of  the  City  Councils.  Accord- 
ing to  the  Case  of  the  Philadelphia  and  Trenton  Rail-road  Com- 
pany, (6  Whart.  43),  in  which  it  was  held  that  the  State,  or  a 
company  authorized  by  charter,  may  take  the  property  of  a  street 
without  compensation  to  the  corporate  government  of  the  town  or 
individuals  residing  in  it.  The  plaintiffs  recovered,  doubtless 
rightfully,  for  turning  the  water  on  their  ground  ;  for  the  autho- 
rity of  the  State  cannot  be  implied  for  negligence  or  a  gratuitous 
injury  ;  but  for  unavoidable  damage  in  the  accomplishment  of  the 
object,  the  defendants  are  not  liable. 

Judgment  affirmed. 


Vantries  against  Richey. 

If  the  books  of  a  factor  exhibit  a  balance  due  to  his  principal,  and  this  be 
communicated  to  him,  it  is  conclusive  upon  the  factor,  and  he  cannot  afterwards 
alter  or  in  any  way  impair  it.  But  if  the  state  of  the  account  be  not  communi- 
cated to  the  principal,  so  that  he  may  have  acted  upon  the  supposition  that  such 
balance  was  in  his  favour,  he  may  afterwards  show  that  the  entries  were  made 
by  fraud  or  mistake. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Vantries  and  Ross  against  Richey,  Ewalt  &.  Co.  Debt  on  book 
account. 

The  plaintiff  gave  in  evidence  an  account  furnished  by  the  de- 
fendants, showing  the  state  of  accounts  between  the  parties,  and 
then  called  William  Ewalt,  one  of  the  defendants  (but  no  longer 
a  member  of  the  firm,  having  sold  out  his  interest  to  his  co-part- 
ners, who  were  to  pay  the  debts),  who  testified  that  the  plaintiffs' 
iron  had  been  sold  by  the  defendants  for  about  a  cent  a  pound 
higher  than  appeared  in  the  account  tendered ;  that  the  defend- 
ants' books  had  been  altered,  and  that  some  of  the  iron  had  been 
paid  for  when  it  was  sold. 

At  the  plaintiff's  request,  the  defendants  produced  their  books, 
and  the  account  showed  the  entries  as  they  originally  stood,  and 
as  they  were  now  in  their  altered  state. 

The  defendants  then  called  witnesses  to  prove  that  the  original 
entries  in  their  books  did  not  exhibit  the  true  account  of  the  trans- 
action ;  that,  in  fact,  the  iron  had  not  been  sold  at  all,  and  that  a 
great  deal  of  it  still  remained  on  hand;  that  the  prices  credited 
by  the  defendants  were  the  full  value  of  the  iron,  and  that  it  could 
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not  have  been  sold  for  the  prices  entered  by  Ewalt ;  for  the  pur- 
pose of  showing  that  Ewalt  had  acted  in  fraud  of  his  co-partners, 
and  that  they  had  a  right  to  make  the  correction. 

To  this  offer  the  plaintiffs  objected,  and  the  court  sustained  the 
objection  and  sealed  a  bill  of  exception. 

Lowrie  and  HFCandless,  for  plaintiff  in  error,  cited  21  Eng. 
Com.  L.  460;  4  Cow.  282;  9  Eng.  Com.  L.  25;  17  Peters  252. 

Hampton,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — If  the  original  entry  in  the  books  of  the  partner- 
ship had  been  communicated  to  the  plaintiffs,  and  they  had  acted 
on  the  supposition  that  they  had  such  a  credit  or  amount  in  the 
hands  of  the  factors,  it  would  have  been  conclusive  on  the  firm, 
and  it  would  not  have  been  competent  for  the  defendants  at  any 
subsequent  time  to  alter  or  any  way  impair  it.  But  this  was  not 
done,  and  in  Simpson  v.  Ingham,  (2  B.  <$•  C.  65),  cited  and  relied 
on  in  Hume  v.  Bollard,  (21  Eng.  Com.  L.  R.  462),  it  is  ruled  thai 
parties  are  not  bound  by  their  uncommunicated  entries.  It  appears 
by  the  testimony  of  Ewalt,  one  of  the  partners,  examined  as  a 
witness  by  plaintiffs,  that  the  entry  was  made  by  him,  after  sale 
of  the  iron ;  but  this  the  defendants  deny,  and  allege  that  it  was 
made  by  mistake  or  in  fraud  of  their  rights,  and  this  they  offer  to 
prove ;  but  the  court,  being  of  the  opinion  that  the  act  of  Ewalt 
estopped  the  defendants,  rejected  the  evidence.  In  this  the  court 
was  in  error  for  two  reasons :  1st,  Because  the  technical  doctrine 
of  estoppel  applies,  in  general,  only  to  deeds  and  records,  and  not 
to  simple  contracts.  Secondly,  because  Ewalt,  being  plaintiff's 
witness,  stands  in  the  situation  of  any  other  witness,  and  his  credit 
may  be  impeached.  Ewalt  testifies  that  the  iron  was  sold  at  five 
cents  per  pound  ;  and  the  defendants  offered  to  prove  that  this  was 
not  true,  that  the  iron,  so  far  from  being  sold  at  that  time,  has  not 
yet  been  sold,  but  that  part  of  it  is  now  on  hand.  Notwithstand- 
ing the  entry  does  not  conclude  the  defendant  from  showing  the 
truth,  yet  the  original  entry,  having  been  made  by  a  party  in 
interest,  is  powerful  presumptive  proof  against  the  defendants, 
which  cannot  be  overthrown  except  by  the  most  clear  and  unques- 
tionable testimony :  for  it  is  difficult  to  imagine  any  motive  to 
induce  him  to  charge  himself  in  favour  of  a  third  person.  A 
transaction  such  as  is  presented  here,  must  be  scrutinized  very 
narrowly ;  for  if  a  commission-merchant,  without  any  actual  sale, 
credit  his  principal,  in  expectation  of  a  rise  in  the  market,  with  a 
certain  price  as  for  goods  sold,  he  ought  not  to  be  permitted  to 
alter  the  price,  if  it  should  turn  out  he  had  been  deceived  in  his 
calculation.  A  contrary  practice  would  put  the  principal  com- 
pletely in  the  power  of  a  fraudulent  agent.  The  principal  may 
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consider  it  as  a  sale  to  his  factor.  When,  however,  the  entry  has 
been  the  result  of  fraud  or  mistake,  by  one  of  two  or  more  part- 
ners, we  know  of  no  principle  which  will  prevent  the  other  from 
showing  it.  A  statement  of  an  account  is  not  conclusive,  but 
only  presumptive  evidence  against  the  party  admitting  the  balance 
to  be  against  him.  He  is  allowed  to  show  a  gross  error  or  mis- 
take in  the  account,  if  he  can  adduce  evidence  to  that  effect.  So 
also  it  is  ruled  that  a  receipt  is  not  conclusive  evidence,  1  Chitty 
6,  and  the  authorities  there  cited. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Lilley  against  Torbet. 

One  who  has  been  arrested  for  debt  prior  to  the  passage  of  the  Act  of  12th  July 
1842,  and  given  bond  and  filed  his  petition  for  the  benefit  6f  the  Insolvent  Laws, 
is  not  relieved  from  his  obligation  to  appear  and  prosecute  his  application  at  the 
time  appointed  by  the  Court,  by  the  passage  of  that  Act  before  that  time  arrived ; 
and  upon  his  failure  to  appear,  he  and  his  surety  are  liable  upon  their  insolvent 
bond. 

ERROR  to  the  District  Court  of  Crawford  county. 

This  was  an  action  of  debt  brought  by  Torbet  and  M'Fadden 
against  Jonathan  Lilley  and  John  C.  Humes,  upon  a  bond  dated 
23d  May  1842,  with  condition  reciting  that  "  whereas  the  said 
Jonathan  Lilley  has  been  arrested  in  execution  at  the  suit  of  the 
said  Torbet  and  M'Fadden  for  the  debt  of  $91.29,  and  72£  cents 
costs,  Now  the  condition  of  this  bond  is  such,  that  if  the  said 
Jonathan  Lilley  shall  appear  at  the  next  term  of  the  Court  of 
Common  Pleas  of  the  said  county,  and  then  and  there  present  his 
petition  for  the  benefit  of  the  insolvent  laws  of  this  Commonwealth, 
and  comply  with  all  the  requisitions  of  said  laws,  and  abide  all 
the  orders  of  said  Court  in  that  behalf;  or  in  default  thereof,  and 
if  he  fail  in  obtaining  his  discharge  as  an  insolvent  debtor,  that  he 
shall  surrender  himself  to  the  jail  of  said  county,  then  this  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  virtue ;" 
which  was  given  in  evidence  in  this  cause. 

The  defendants  then  gave  in  evidence  the  petition  of  Jonathan 
Lilley  for  the  benefit  of  the  insolvent  laws,  presented  to  the  Court 
of  Common  Pleas  on  the  llth  August  1842,  it  being  the  Thursday 
after  the  second  Monday  of  August,  during  the  sitting  of  the  Court 
at  the  August  term,  the  next  succeeding  term  after  the  date  of  the 
said  bond.  Whereupon  the  Court  made  the  following  order, 
endorsed  on  said  petition:  "Aug.  11,  1842;  second  Monday  of 

VIII. 12  H* 
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November  next  for  hearing.  Notice  in  a  paper  printed  in  Craw- 
ford county  three  times,  the  last  fifteen  days  before  hearing,  and 
personal  notice  on  creditors  in  Erie  county." 

The  court  charged  the  jury  as  follows  : 

"  The  bond  on  which  this  suit  is  brought,  dated  the  23d  May 
1842,  provided  for  the  presentation,  &c.,  at  August  term,  of  a 
petition  by  Jonathan  Lilley  to  take  the  benefit  of  the  insolvent 
laws  of  this  Commonwealth.  Previous  to  this  period,  and  on  the 
12th  July  1842,  the  non-imprisonment  law  passed.  What  effect 
has  this  law  on  our  case  ?  We  think  it  decisive  of  it  in  favour  of 
the  defendant.  We  think  the  process  to  be  observed  in  taking  the 
benefit  of  the  insolvent  laws  of  the  Commonwealth  is  but  a  con- 
tinuance of  the  original  arrest — mitigatexl,  to  be  sure — a  tempo- 
rary relaxation  of  the  arrest ;  and  that  the  original  process  con- 
tinues throughout  to  operate.  The  Act  of  July  nullifies  the  original 
process,  so  far  as  the  effect  of  the  arrest  goes ;  it  is  cut  off  and 
ended  by  it.  We  think  the  principal,  after  the  passage  of  this 
Act,  was  not  bound  in  discharge  of  his  bail  to  proceed  to  take  the 
benefit  of  the  Act ;  and  that  although  he  did  not  proceed  to  take 
the  benefit  of  the  Act,  or  surrender  himself,  the  plaintiff  is  not 
entitled  to  recover." 

Error  assigned : 

In  deciding  that  after  the  passage  of  the  Act  of  July  1842,  the 
principal  was  not  bound  in  discharge  of  his  bail  to  proceed  to  take 
the  benefit  of  the  insolvent  law ;  and  that  although  he  did  not  do 
it  or  surrender  himself,  the  plaintiff  is  not  entitled  to  recover. 

f» 

Pearson,  for  the  plaintiff  in  error,  cited  17th  sec.  Act  12th  July 
1842 ;  1  Watts  $  Serg.  379 ;  1  P.  R.  267 ;  1  Ashm.  102 ;  4  Watts 
69 ;  6  Watts  508. 

Derrickson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — It  is  not  easy  to  perceive  how  this  case  can  be 
brought  within  the  purview  of  the  17th  section  of  the  Act  of  the 
12th  July  1842.  That  section  provides  only  for  those  persons 
who  should  be  in  prison  at  the  time  the  Act  should  take  effect. 
The  insolvent  here  was  not  in  prison  at  that  time,  and  therefore 
does  not  come  within  the  words  of  the  Act.  Nor  does  it  seem  to 
me  that  any  construction  can  be  given  to  the  Act  which  should 
embrace  him.  The  bond  had  been  given  before  the  passage  of  the 
Act,  and  the  creditor  had  acquired  a  vested  right  in  it.  And  the 
case  should  be  a  strong  one  which  would  justify  us  in  supposing 
that  the  Legislature  meant  to  act  retrospectively  as  to  past  trans- 
actions. Besides,  it  does  not  seem  to  be  substantially  the  same 
case  as  that  of  a  person  then  in  prison.  The  Judge  of  the  court 
is  not  empowered  to  issue  a  habeas  corpus  under  the  17th  section 
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for  any  person  not  in  custody,  nor,  under  the  3d  section,  to  receive 
an  affidavit  of  the  plaintiff  to  obtain  a  warrant  of  arrest,  nor  grant 
a  hearing,  nor  grant  a  warrant  of  arrest,  should  any  of  the  cases 
exist  which  are  provided  for  in  the  3d  section.  So  that  it  would 
operate  to  give  the  debtor  a  discharge  under  all  circumstances, 
when  a  person  actually  under  arrest  at  the  passage  of  the  law  is 
still  liable  to  the  continuance  of  that  arrest,  unless  he  complies 
with  some  of  the  various  provisions  for  securing  the  debt,  or  not 
removing  or  assigning  his  property,  or  for  taking  the  benefit  of  the 
Insolvent  Act.  I  see  no  reason  to  believe  that  the  Legislature 
intended  to  provide  for  cases  of  this  kind.  I  rather  think  they 
intended  to  leave  all  that  was  past  and  done  on  the  footing  it  then 
stood  upon.  If  they  had  intended  to  provide  for  a  case  of  this 
description,  they  would  have  made  a  special  provision  in  respect 
of  it. 

Judgment  reversed,  and  venire  facias  de  now  awarded. 


Tate  against  Reynolds. 

In  an  action  of  ejectment  wherein  the  defendant  sets  up  an  outstanding  leaae 
by  the  plaintiff  to  a  tenant  as  a  defence,  it  is  competent  for  the  plaintiff  to  explain 
by  parol  evidence  what  land  was  embraced  in  the  terms  of  the  lease,  or  to  show 
a  parol  surrender  of  the  lease  so  far  as  it  embraced  the  land  in  dispute,  by  the 
tenant  before  the  action  was  brought. 

SAMUEL  TATE  against  George  Reynolds  and  Thomas  Fer- 
guson. This  was  an  action  of  ejectment  brought  to  November 
Term  1842.  The  plaintiff  having  established  his  title,  the  defend- 
ant gave  in  evidence  the  two  following  leases  :  — 

"Articles  of  agreement  made  this  29th  day  of  December  1836, 
between  Samuel  Tate  of  the  one  part,  and  William  H.  Gillespie 
of  the  other  part,  Witnesseth,  said  Tate  doth  lease  the  tract  called 
the  Henry  tract,  for  the  term  of  four  years,  commencing  the  1st 
of  April  1837,  and  ending  the  1st  of  April  1841,  for  the  rent  after 
following,  &c.  Said  Gillespie  is  prohibited  from  cutting  or  sell- 
ing any  timber  off  said  Tate's  land,  &c.  Said  Gillespie  is  to  get 
all  the  timber  for  the  repairs  off  said  Tate's  land,  where  said  Tate 
may  direct,  &c.  Said  Gillespie  is  bound  to  pay  all  taxes  during 
said  lease.  Said  Gillespie  is  bound  to  give  up  quiet  and  peace- 
able possession  of  the  premises  in  good* order,  and  good  lawful- 
fences,  at  or  before  the  1st  of  April  1841,"  &c. 

"Articles  of  agreement  made  and  concluded  this  30th  day  of 
March  1841,  between  Samuel  Tate  of  the  one  part,  and  Carson 
Gillespie  of  the  other  part,  Witnesseth,  said  Tate  doth  lease  the 
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tract  of  land  called  the  '  Henry  tract'  for  the  term  of  one  year, 
commencing  the  1st  day  of  April  1841,  and  ending  the  1st  day  of 
April  1842,  for  the  rent  hereafter  following,  &c.  Said  Gillespie 
is  prohibited  from  selling  or  disposing  of  his  lease  in  any  manner, 
but  to  occupy  it  himself  Said  Gillespie  is  bound  to  pay  all  the 
taxes  during  his  lease,"  &c. 

The  plaintiff  then  offered  to  prove  that  it  was  not  the  whole 
tract  which  was  leased,  and  that  the  part  leased  did  not  embrace 
the  land  in  dispute.  This  was  objected  to  on  the  ground  that  this 
could  not  be  done  by  parol.  But  the  court  admitted  the  evidence 
and  sealed  a  bill  of  exception. 

The  plaintiff's  witness  then  testified  as  follows :  "After  the  first 
article  was  made,  Gillespie  spoke  and  said  he  was  paying  taxes 
for  the  whole  tract,  and  had  only  possession  of  part.  Tate  said 
he  would  be  out  next  spring  and  give  possession  of  the  whole  of  it. 
There  was  an  agreement  made  to  place  the  fences  according  to 
the  '  Findley  survey,'  and  did  not  calculate  to  have  any  more." 
Another  witness  stated :  "At  the  time,  I  told  him  1  was  paying 
taxes  for  the  whole  and  had  only  possession  to  the  south  line. 
He  did  not  come  out  till  the  spring  of  1841.  I  never  had  any 
possession  but  up  to  the  first  line :  it  did  not  embrace  the  land  in 
dispute.  I  never  got  possession  further  than  the  south  line." 

The  defendants  requested  the  court  to  charge  the  jury ; 

1.  That  by  the  terms  of  the  lease  the  whole  "  Henry  tract"  is 
embraced ;  and  the  plaintiff  having  given  general  possession  of 
the  tract  under  the  lease,  the  plaintiff  cannot  recover  while  the 
time  stands  out  unexpired. 

2.  If  Tate  leased  the  land  in  1836  by  its  terms  embracing  the 
land  in  dispute,  and  promised  to  be  out  the  next  spring  and  have 
a  survey  made,  and  deliver  actual  possession  to  that  line,  and  in 
1841  came  out  and  surveyed  the  tract  and  land  embracing  the 
land  in  dispute,  and  the  next  day  made  a  lease  embracing  in  its 
terms  the  entire  tract  under  which  Carson  Gillespie  took  possession, 
and  there  being  no  evidence  to  show  this  land  was  excepted,  the 
plaintiff  cannot  recover. 

In  answer  to  which  the  court  charged  as  follows : 
To  these  points  I  answer,  that  if  the  testimony  admitted  shows 
that  no  possession  was  given  further  than  the  north  line  by  the 
lease  of  1836,  and  that  in  fact  it  was  to  this  line  the  lease  ex- 
tended, and  you  believe  the  lease  of  1841  was  only  a  continuance, 
and,  as  the  witness  says,  to  lengthen  out  the  term  for  a  year,  then 
it  is  a  lease  of  the  same  territory  as  in  the  first  lease,  and  this  not- 
withstanding the  circumstance  in  this  case  of  a  survey  made  the 
day  before,  and  that  the  lease  was  for  the  "  Henry  tract"  by 
name,  without  giving  the  boundaries.  If  it  was  lengthened  out 
for  a  year,  as  the  witness  says,  to  enable  the  lessees  to  comply 
with  the  requirements  of  the  former  lease,  it  will  only  cover  the 
land  held  by  the  former  lease,  without  you  find  other  and  more 
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land  was  included.  If  it  was  merely  the  land  included  in  the  first 
lease,  and  if  that  did  not  go  south  of  the  first  line,  then  the  posses- 
sion under  the  last  lease  is  the  same  as  under  the  prior  one.  All 
the  Henry  tract  would  be  included  by  the  terms  in  the  lease,  with- 
out the  explanation  of  the  witness.  Does  he  satisfy  you  that  the 
land  embraced  in  the  last  lease  is  the  same  as  the  former,  and  that 
the  former  did  not  cover  the  land  in  dispute  ?  If  you  should  think 
that  the  testimony  is  not  to  be  relied  on,  or  does  not  show  that  the 
land  in  dispute  was  not  included  in  the  lease  spoken  of,  the  plain- 
tiff cannot  recover ;  because  if  his  lease  covers  it,  he  is  not  entitled 
to  the  possession  of  it  when  he  brought  suit ;  and  if  this  is  so,  your 
verdict  should  be  for  defendants. 

2.  To  this  point  I  say  to  you,  if  the  whole  tract  was  leased  and 
possession  taken  of  it  all,  the  law  is  as  stated.  The  question  is 
as  to  whether  this  was  so  or  not  from  the  testimony  given :  it  is 
for  you. 

Stewart,  for  the  plaintiff  in  error,  cited  1  Whart  314;  5  Serg. 
4-  Rawle  421,  107  ;  3  Stark.  Ev.  1067,  1051. 

Maxwell  and  Holstein,  contra,  cited  2  Serg.  4*  Rawle  84; 
4  Rawle  130  ;  3  Bin.  587. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — If  the  testimony  given  by  the  two  Gillespies  and 
objected  to  by  the  counsel  of  the  defendants  below  was  properly 
admitted  by  the  court,  the  plaintiffs  here  have  no  ground  to  com- 
plain. The  testimony  was  not  received  for  the  purpose  of  showing 
that  the  lease  from  Tate  to  Carson  Gillespie  was  different  from  or 
contradicted  that  which  was  reduced  to  writing  between  them. 
The  lease  was  but  for  the  term  of  one  year,  and  the  testimony 
was  admitted  to  show  the  extent  of  the  possession  taken  under  it. 
But  admitting  that,  as  reduced  to  writing,  it  included  the  whole 
of  the  Henry  tract  of  land,  the  parol  evidence  objected  to  only 
went  to  show  that  the  parties  by  their  conduct  subsequently  and  a 
verbal  understanding  between  them,  modified  the  occupation  under 
the  lease  so  as  to  exclude  that  part  of  the  Henry  tract  in  dispute, 
and  for  the  reason  too  that  the  defendants  had  tortiously  taken 
possession  of  it,  and  would  not  give  it  up  until  forced  to  do  so  by 
legal  process.  As  the  lease  was  only  for  a  year,  it  was  competent 
for  the  lessees  to  make  a  verbal  surrender  of  it  at  any  time  during 
its  continuance,  or  to  surrender  a  part  thereof,  and  hold  the  resi- 
due by  the  consent  of  the  lessor,  or  they  might  have  made  a  verbal 
assignment  of  it  to  a  third  person,  without  interfering  with  the 
Act  of  Assembly  against  frauds  and  perjuries,  which  requires  it 
to  be  in  writing  only  where  the  interest  intended  to  be  passed  or 
transferred  in  lands  exceeds  the  term  of  three  years.  I  concur 
entirely  with  what  is  said  by  the  Chief  Justice  on  this  point  in 
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M'Kinney  v.  Reader  (7  Watts,  123-4),  The  testimony  of  the 
Gillespies  shows  that  they  gave  up  all  interest  which  they  might 
have  claimed  in  the  land  in  question  under  their  lease  as  reduced 
to  writing,  could  they  have  got  the  possession  of  it.  The  lessor, 
the  plaintiff  below,  it  seems  was  willing  that  they  should  have  had 
the  possession  of  the  whole  tract,  and  would  have  delivered  it, 
but  was  prevented  by  the  plaintiffs  in  error,  who  had  wrongfully 
taken  the  possession  of  the  part  sued  for  in  this  action,  and  refused 
to  give  it  up.  Hence  the  plaintiff  below,  in  order  to  possess  him- 
self of  his  right,  was  compelled  to  sue  them.  They  having  thus 
prevented  the  lease,  so  far  as  it  may  have  embraced  the  land  in 
dispute,  from  being  carried  into  effect,  so  as  to  vest  in  the  lessees 
the  right  and  interest  intended,  are  the  last  in  the  world  that 
ought  to  be  permitted  to  set  it  up  as  an  outstanding  title  against 
the  plaintiff  below,  in  order  to  defeat  his  recovery  of  land  that 
otherwise  he  is  justly  entitled  to.  It  would  in  fact  be  permitting 
them  to  take  advantage  of  their  own  wrong.  But  the  evidence 
objected  to  showed  that  the  lessees  did  not  claim  to  hold,  at  any 
time,  the  land  in  dispute  under  the  lease  which  they  had  taken, 
as  the  defendants  held  the  possession  of  it  and  would  not  give  it 
up.  Any  interest  which  the  lessees  might  have  claimed  under  the 
lease,  being  only  for  one  year,  was  such  as  they  could  give  up  to 
their  lessor  verbally,  notwithstanding  the  lease  was  in  writing, 
and  under  the  seals  of  the  parties ;  and  having  done  so,  the  plain- 
tiffs in  error  could  not  claim  to  defeat  the  recovery  of  the  de- 
fendant in  error  by  means  of  it  as  an  outstanding  title. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Directors  of  Poor  against  Wallace. 

Directors  of  the  Poor  are  authorized  and  required  to  pay  the  funeral  expenses 
of  a  destitute  person  upon  the  order  of  two  justices  granted  after  the  death  and 
burial  of  such  person. 

ERROR  to  the  Common  Pleas  of  Washington  county. 

This  was  an  action  of  assumpsit  by  Oliver  Wallace  against  the 
Directors  of  the  Poor  of  Washington  county,  to  recover  the  price 
of  coffins  furnished  for  the  burial  of  poor  and  destitute  persons, 
who  were  carried  off  by  an  epidemic  which  prevailed  in  Taylors- 
town  some  years  since.  In  one  of  the  cases  an  order  of  relief  was 
made  whilst  the  pauper  lay  on  his  death-bed,  and  a  few  days  be- 
fore his  death,  but  was  not  presented  to  the  directors  until  after 
his  death  and  burial.  In  the  other  cases  no  order  was  previously 
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made ;  but  subsequently  to  the  death  of  the  paupers,  a  certificate  in 
the  nature  of  an  order  of  relief  was  granted  by  two  justices,  stating 
the  utter  destitution  of  the  deceased ;  that  they  had  nothing  to 
bury  them,  and  approving  the  expenditures  by  the  plaintiff. 

EWINO  (President),  instructed  the  jury  that  although  there  was 
no  express  provision  for  such  cases  contained  in  the  Act  of  Assem- 
bly, yet  the  spirit  of  the  law,  when  taken  as  a  system,  was  in 
accordance  with  that  principle  of  humanity  which  required  the 
directors  to  make  provision  for  these  cases  of  emergency  which  so 
frequently  happened ;  and  that  in  this  case  the  order  of  the  justices 
was  a  legal  authority  for  the  directors  to  pay ;  they  were  therefore 
bound  to  do  it,  and  the  plaintiff  was  entitled  to  recover. 

M'Kennan,  Jun.  and  M'Kennan,  for  plaintiffs  in  error,  cited  2 
East  505. 

Gow,  for  defendant  in  error,  referred  to  the  6th  and  23d  sections 
of  the  Poor  Laws ;  12  Serg.  $  Rawle,  296 ;  10  Johns.  249 ;  3  Bos. 
4-  ]Pul.  247. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J.  —  The  Act  relating  to  the  support  and  employment 
of  the  poor  passed  the  13th  of  June  1836,  though  most  of  its  pro- 
visions relate  to  them  while  alive,  yet  in  several  sections  have  rela- 
tion to  the  funeral  expenses.  See  sections  14,  23,  which  seem  to 
put  the  funeral  expenses  on  precisely  the  same  footing  as  the  main- 
tenance of  a  pauper  while  alive ;  and  the  33d  section  gives  the 
overseers  the  same  rights  to  recover  any  property  belonging  to  a 
pauper,  and  apply  it  as  well  to  pay  the  expenses  of  their  funeral 
and  burial  as  of  their  maintenance  while  alive.  The  1st  section 
directs  the  overseers  to  provide  for  every  poor  person ;  and  the 
following  sections  point  to  the  mode  in  different  cases.  The  5th 
section  provides  for  such  poor  as  have  no  settlement;  or,  I  sup- 
pose, such  as  having  a  settlement,  require  immediate  relief.  The 
6th  section  says :  "  No  person  shall  be  entered  on  the  poor-book 
of  any  district,  or  receive  relief  from  any  overseers,  before  an 
order  shall  have  been  procured  from  two  magistrates  of  the  county 
for  the  same ;  and  in  case  any  overseer  enter  in  the  proper  book, 
or  relieve  such  poor  person  without  such  order,  he  shall  forfeit  a 
sum  equal  to  the  amount  or  value  given,  unless  such  entry  or  relief 
shall  be  approved  by  two  magistrates,  as  aforesaid ;"  that  is,  if  his 
.act  is  approved  by  the  same  authority  which  could  have  given  an 
order.  This  was  a  wise  and  humane  provision  for  cases  of  sudden 
emergency.  Now,  as  funeral  expenses  are  put  on  the  same  footing 
as  relief  to  the  living,  the  subsequent  approval  will  have  the  same 
effect  as  to  them  as  to  relief  given ;  and  if  the  deceased  left  any 
property,  the  overseers  have  the  same  right  to  indemnify  them- 
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selves  out  of  it.  The  42d  section  subjects  the  overseers  to 
indictment  if  they  neglect  to  perform  any  duty  prescribed  by  the 
Act. 

It  is  not  necessary  in  this  case  to  enter  into  the  distinction  be- 
tween moral  obligations  and  legal  responsibilities.  Perhaps,  I 
might  safely  say,  the  obligation  on  the  overseers  created  by  the 
Act,  renders  them  responsible  in  law.  Certain  relatives  are  by  the 
Act  made  liable  to  support  paupers,  if  of  sufficient  ability  so  to 
do;  and  a  mode  is  pointed  out  of  levying  on  their  property,  if  they 
neglect  so  to  do.  When  the  Act  subjects  the  overseers  to  indict- 
ment for  neglecting  their  duty,  it  makes  those  duties  legal  duties, 
or  it  would  not  punish  the  neglect  of  them. 

Judgment  affirmed. 


Parke  against  Chadwick. 

In  an  action  founded  upon  a  covenant  of  warranty  of  title  in  a  deed  of  convey- 
ance, it  is  competent  for  the  defendant  to  prove  that  the  deed,  though  absolute  on 
its  face,  was  executed  and  delivered  as  collateral  security  for  the  payment  of  a 
debt  to  a  third  person,  and  that  the  plaintiff  had  no  real  interest  in  the  title.  The 
fact  of  his  having  obtained  the  title  without  the  payment  of  the  purchase  money 
is  sufficient  to  put  the  plaintiff  upon  inquiry  as  to  the  circumstances  under  which 
the  deed  was  made  to  him. 

ERROR  to  the  District  Court  of  Allegheny  county. 

John  E.  Parke  against  James  Chadwick.  This  was  an  action  of 
covenant  founded  upon  a  warranty  of  title  contained  in  deed  of 
conveyance  by  the  defendant  to  the  plaintiff.  It  appeared  that 
Solomon  Schoyer,  from  whom  James  Chadwick  had  purchased  the 
property,  had  previously  given  a  mortgage  upon  it  to  William 
M'Fadden,  by  whom  it  was  sued,  judgment  obtained,  and  the 
property  sold  by  the  sheriff.  This  was  the  plaintiff's  case.  The 
matters  of  defence  are  fully  stated  in  the  opinion  of  the  court. 

Miller,  for  plaintiff  in  error,  cited  1  Beam's  Rep.  518. 

Biddle  and  Dunlop,  contra,  cited  8  Watts,  363 ;  19  Johns.  69 ; 

2  Serff.  #  Rawle,  526;  2  Watts,  324;  5  Watts,  30;  3  Bin.  305; 

3  Watts  4-  Serg.  384;  6  Watts,  126 ;  7  Watts,  167.  267 ;  15  Peters, 
94;  2  Fern.  384;  5  Watts,  308;  4  Bin.  140;  2  Penn.  Rep.  92; 

10  Watts,  67;  2  Fern.  609;   10  Peters,  211;    12  Fern.  11;  7 

Watts,  296. 
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The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  testimony  presented  the  following  facts.  James 
Church  was  a  creditor  of  R.  N.  Havens  by  sundry  transactions 
and  liabilities  to  a  large  amount.  To  satisfy  these,  Havens  gave 
to  Church  two  bills  on  George  Johnson  for  $1000  each,  and  a  note 
of  said  Johnson  for  $3600.  An  article  of  agreement  was  executed 
on  27th  Sept.  1839,  between  Church  and  Havens,  by  which  it  was 
stated  that  James  Chadwick  had  that  day  conveyed  to  John  E. 
Parke,  at  the  instance  of  Church,  a  lot  of  ground  in  Allegheny 
city  (describing  it) — "  The  object  of  said  conveyance  to  Parke 
being  to  secure  me  (Church)  in  the  collection  of  certain  bills  of 
exchange  for  $1000  each,  and  a  note  for  $3600,  all  drawn  on 
George  Johnson,  and  which  have  been  or  are  to  be  conveyed  to 
me  by  R.  N.  Havens ;  and  for  the  security  of  which,  said  Havens 
is  to  procure  to  me  a  mortgage  from  said  Johnson  on  his  interest 
in  Caroline  Furnace,  &c.  Know  all  men,  that  I,  the  said  Church, 
do  engage  to  use  all  diligent  and  lawful  means  for  the  present 
collection  of  said  bills  and  notes;  and  if  I  shall  succeed  in  obtain- 
ing from  the  said  Johnson,  either  peaceably  or  by  legal  means, 
the  amount  thereof,  I  will  then  cause  an  immediate  re-transfer 
of  the  property  so  conveyed  to  me  by  said  Chadwick,  to  him,  his 
heirs  and  assigns.  And  if  I  collect  any  part  of  said  bills  and  note 
of  said  Johnson  from  him,  then  on  payment  (by  the  said  Chad- 
wick) of  the  balance  which  I  may  be  unable  to  collect,  I  will  cause 
an  immediate  re-transfer  of  the  property  as  aforesaid.  In  wit- 
ness, &c." 

It  was  then  proved  that  Parke  was  not  present,  and  knew  no- 
thing of  the  transaction ;  that  Havens'  offer  to  give  the  note  and 
bills  was  not  accepted  unless  he  would  give  collateral  security  in 
this  county,  in  case  the  money  could  not  be  collected,  and  Chad- 
wick was  offered  as  such  security ;  that  Church  requested  that  the 
deed  should  not  be  made  to  him,  as  he  was  somewhat  involved, 
and  judgments  might  be  had  against  him,  so  that  he  might  not  be 
able  to  re-transfer  clear  of  liens,  and  named  his  brother-in-law 
Parke  as  a  safe  person  to  whom  the  deed  should  be  made,  and 
who  could  and  would  return  it  unencumbered  ;  that  Chadwick  had 
no  dealings  or  transactions  with  Parke  than  as  above  stated. 

The  plaintiff  offered  and  was  permitted  to  prove  that  Church 
was  at  that  time  indebted  to  Parke,  and  contracted  a  further  debt 
on  the  same  27th  Sept.  1839.  The  deed  from  Chadwick  to  Parke 
was  in  the  common  form ;  the  consideration  stated  in  it  was  $5000 
in  hand  paid  by  John  E.  Parke.  The  admission  of  the  articles  of 
27th  Sept.  1839,  and  the  proof  of  what  passed  and  was  stated  at 
the  time  they  were  entered  into  and  the  deed  given  were  objected 
to,  and  cases  cited  to  prove  that  a  deed  cannot  be  contradicted, 
&c.  &c.,  and  that  no  fraud  was  alleged. 

The  objection  to  the  evidence  and  to  the  effect  of  it  is  the  same 
thing;  for  whatever  will  amount  to  a  good  defence  to  the  plaintiff's 
vm. — 13  i 
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claim  may  always  be  given  in  evidence.  The  objection  to  the  effect 
of  this  evidence  will  then  be  considered  in  the  cause  as  settling 
the  question  of  its  admissibility. 

The  court  were  requested  to  charge  on  fifteen  points,  the  whole 
of  which  amounted  to  but  these ;  can  the  whole  of  the  contracts, 
whether  in  one  or  more  papers,  be  received  in  evidence  to  reach 
the  justice  of  the  case  ?  is  it  necessary  that  the  word  fraud  or 
fraudulently  should  appear  in  the  pleadings,  if  the  facts  set  out 
show  a  gross  fraud  in  the  transaction,  or  in  the  use  made  of 
writings,  which  are  attempted  to  be  used  contrary  to  what  was 
the  agreement  of  the  parties  ?  and  was  the  court  right  in  submit- 
ting it  to  the  jury,  whether  a  deed  brought  to  Parke,  stating  that 
he  had  paid  $5000,  when  he  had  paid  nothing,  and  that  deed  from 
a  man  with  whom  he  had  no  previous  dealings,  was  sufficient  to 
put  him  on  inquiry? 

There  was  no  error  in  the  admission  of  the  evidence,  nor  in  the 
charge  of  the  court.  A  man  has  notice  of  all  facts  of  which  his 
agent  has  notice.  Parke  had  nothing  to  do  with  the  procurement 
of  this  deed  to  him.  Church  procured  it.  When  Parke  accepted 
it,  he  adopted  the  acts  of  him  who  procured  it ;  he  treated  it  as 
if  Church  had  been  his  agent  through  the  whole  transaction.  In 
another  point  of  view ;  a  deed  is  brought  to  him  for  a  valuable 
property  containing  a  receipt  for  $5000,  paid  by  him  to  a  stranger ; 
every  lawyer  and  layman  would  say  at  once,  this  was  so  novel  a 
matter  as  to  put  him  on  inquiry  to  know  how  this  happened, 
and  his  inquiry  must  go  further  than  to  ask  of  Church. 

It  is  not  worth  while  to  inquire  whether  this  fraud  was  intended 
when  Church  proposed  to  have  the  deed  made  to  Parke ;  it  is  as 
much  a  fraud  to  obtain  a  paper  for  one  purpose,  and  use  it  for  a 
different  and  unfair  purpose,  as  to  obtain  it  by  fraudulent  state- 
ments. This  is  the  familiar  case  of  lending  money  and  taking  an 
absolute  deed  as  security,  and  then  denying  that  it  was  a  security, 
and  claiming  it  to  be  an  absolute  deed.  The  principle  is  the  same ; 
this  deed  was  obtained  on  the  one  side  and  given  on  the  other  for 
a  particular  purpose,  and  to  be  followed  by  a  re-transfer  on  cer- 
tain events;  those  events  were  to  be  obtained  by  the  acts  of 
Church;  he  does  nothing;  does  not  attempt  to  do  anything;  origi- 
nally, or  afterwards,  he  intends  to  do  an  act  of  gross  injustice,  and 
to  shelter  himself  and  his  brother-in-law,  by  what  he  supposes  to 
be  rules  of  evidence  and  of  law ;  which  rules  are  only  applicable 
to  fair  transactions,  and  to  protect  men  from  perjtiry  and  false- 
hood, but  would  be  sadly  misapplied  to  screen  iniquity  and  impo- 
sition. Parke  can  in  no  point  of  view  be  considered  a  purchaser 
without  notice.  It  would  be  misspent  time  to  cite  cases  or  to  go 
into  reasoning  to  prove  that  there  was  enough  to  put  him  on  in- 
quiry, or  that  what  is  sufficient  to  put  him  on  inquiry,  is  equiva- 
lent to  actual  notice.  I  mean  to  confine  this  to  the  immediate 
papers  and  transaction.  I  do  not  say  he  was  bound  to  follow  and 
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inquire  of  the  title  through  several  prior  owners,  which  is  only 
necessary  where  the  deed  which  he  receives  on  its  face  suggests 
such  inquiry ;  here  the  deed  to  himself  called  for  such  inquiry, 
and  for  how  and  why  Chadwick  made  a  deed  to  him,  containing  a 
receipt  for  $5000 ;  he  knew  this  had  not  been  paid ;  he  took  the 
deed  as  the  act  of  Church  for  his  use,  and  is  bound,  as  Church 
would  have  been,  if  the  deed  had  been  made  to  him  and  was 
still  his. 

Judgment  affirmed. 


Christy  against  Crawford. 

The  amount  of  an  award  of  arbitrators  appealed  from  by  the  defendant,  is  a  lien 
upon  his  land,  but  not  the  costs  which  subsequently  accrue  upon  the  trial  of  the 
cause. 

ERROR  to  the  Common  Pleas  of  Mercer  county. 

James  Christy  against  William  Crawford.  This  was  a  scire 
facias  upon  a  mortgage,  in  which  the  parties  agreed  to  the  fol- 
lowing special  verdict : 

The  mortgage  in  this  case,  dated  the  25th  February  1839,  and 
recorded  30th  March  1839,  was  given  to  secure  the  payment  of 
$2040,  according  to  the  condition  of  a  bond  bearing  same  date 
therewith,  and  referred  to  in  said  mortgage.  The  land  embraced 
in  said  mortgage  was  conveyed  to  defendant  by  deed  bearing  same 
date  of  the  mortgage,  under  whom  terre-tenants  claim  title. 
Certain  payments  were  made  on  said  bond  and  on  incumbrances, 
which  are  admitted  to  be  proper  credits  in  liquidation  of  the 
amount.  The  bond  accompanying  the  mortgage  contains  the 
following  condition,  to  wit:  "Provided  nevertheless  that  the  said 
Christy  in  the  mean  time  remove  every  incumbrance  from  a  certain 
piece  of  land  purchased  by  the  said  Crawford  from  the  said  Christy, 
being  part  of  lot  No.  74  in  the  4th  district  of  donation  land,  to 
secure  the  purchase  money  of  which  the  above  bond  is  given,  so 
as  wholly  to  secure  the  said  Crawford  from  any  incumbrances 
now  existing  on  said  premises  in  any  manner ;  and  if  the  said 
Christy  fails  to  do  so,  then  the  said  Crawford  to  retain  out  of  said 
payment  sufficient  to  satisfy  any  and  all  of  said  incumbrances  as 
necessity  may  require." 

On  the  25th  January  1839,  Robert  Campbell  recovered  an 
award  of  arbitrators  against  said  Christy  in  the  Common  Pleas  of 
Mercer  county  for  $294.10,  from  which  the  defendant  appealed 
and  paid  all  the  costs  which  had  accrued  thereon ;  and  on  the  27th 
June  1840  the  cause  was  tried  by  a  jury,  and  a  verdict  and  judg- 
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merit  -were  recovered  in  favour  of  the  plaintiff  for  $332.25.  The 
plaintiff's  bill  of  costs,  accruing  subsequently  to  the  award  of 
arbitrators,  amounts  to  $113.94;  the  difference  between  the  award 
and  interest  and  the  verdict  is  $13.94,  which  last-mentioned  sums 
the  defendants  claim  to  have  deducted  from  the  balance  due  on 
the  mortgage.  The  award  and  interest,  and  the  costs  which 
accrued  on  the  writs  of  execution  issued  on -the  judgment,  have 
been  paid.  If  the  court  should  be  of  the  opinion  that  these  items 
are  a  lien  on  said  land  in  the  hands  of  the  purchasers  (who  are 
terre- tenants),  and  that  they  are  entitled  to  resist  a  recovery  for 
so  much  in  this  case,  then  judgment  to  be  entered,  and  the  amount 
of  the  said  items  to  be  deducted;  otherwise,  judgment  to  be 
entered,  amount  to  be  liquidated  excluding  said  items.  The  court 
will  also  decide  whether  incumbrances  existing  against  the  land 
at  the  date  of  said  mortgage,  can  be  retained  out  of  said  mortgage 
before  payment  of  the  same. 

The  court  below  was  of  opinion  that  the  amount  recovered  by 
the  verdict  of  the  jury,  except  $13.94,  together  with  the  accruing 
costs,  should  be  deducted  from  the  amount  of  the  bond,  and  that 
the  amount  of  the  incumbrance  should  be  retained  by  the  terre- 
tenants. 

Stewart,  for  plaintiff  in  error. 
Holstein,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  question  for  determination  in  this  case  arises 
out  of  the  24th  section  of  the  Act  of  Assembly  of  the  16th  June 
1836,  relating  to  reference  and  arbitration.  This  section  is  appli- 
cable only  to  awards  entered  by  the  prothonotary  in  the  proper 
docket,  under  a  compulsory  arbitration,  as  it  is  called  in  the  Act. 
The  words  of  the  section  are,  "  Every  award  so  entered  (that  is, 
entered  by  the  prothonotary  in  the  proper  docket  forthwith  upon 
being  transmitted  to  him  by  the  arbitrators,  as  directed  in  the  three 
preceding  sections  of  the  Act)  shall  have  the  effect  of  a  judgment 
with  respect  to  the  party  against  whom  it  is  made,  from  the  time 
of  the  entry  thereof,  and  shall  be  a  lien  upon  his  real  estate,  until 
reversed  upon  appeal,  or  satisfied  according  to  law.''  The  award 
was  entered  by  the  prothonotary  upon  the  25th  January  1839, 
against  James  Christy,  the  plaintiff,  who  was  the  defendant  in  the 
action  wherein  the  award  was  made,  for  $294.10.  Christy  paid 
all  the  costs  which  had  accrued  in  the  action,  including  the  enter- 
ing of  the  award;  but  being  dissatisfied  with  the  amount  of  it, 
appealed  from  it,  and  afterwards,  upon  trial  in  the  Court  of  Com- 
mon Pleas  of  Mercer  county,  to  which  he  appealed,  a  verdict  and 
judgment  were  given  against  him  on  the  27th  of  June  1840,  in 
favour  of  the  plaintiff,  for  $332.25  damages,  beside  the  costs  which 
accrued  on  the  appeal,  amounting  to  $113.94.  The  amount  of  the 
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damages  thus  recovered  exceeded  the  amount  of  the  award  and 
interest  thereon  $13.94,  which,  added  to  the  costs  of  the  appeal, 
form  an  aggregate  sum  of  $127.88.  A  month  after  the  entry  of 
the  award  in  the  proper  docket  by  the  prothonotary,  the  defend- 
ant, on  the  25th  February  1839,  purchased  of  Christy  his  real 
estate,  upon  which  the  award  was  a  lien  by  the  terms  of  the  24th 
section  recited  above,  and  the  appeal  therefrom  still  depending 
untried.  On  the  same  day,  the  defendant  received  a  deed  of  con- 
veyance from  Christy  for  the  estate,  and  thereupon  gave  a  mort- 
gage upon  the  same  to  Christy,  securing  the  payment  of  the 
purchase  money.  It  was  agreed  also  between  the  parties,  at  the 
same  time,  that  if  Christy  did  not  pay  off  the  liens  or  incum- 
brances  then  existing  upon  the  estate,  Crawford,  the  defendant 
here,  should  retain  the  amount  of  such  as  remained  unpaid  by 
Christy,  out  of  the  purchase  money  secured  to  be  paid  by  the 
mortgage.  The  question  then  is,  can  the  $127.88  above-mentioned 
be  considered  as  an  incumbrance  existing  against  the  estate  when 
the  defendant  purchased,  so  as  to  entitle  him  to  deduct  or  retain 
the  same  out  of  the  money  secured  by  the  mortgage  ? 

The  court  below  decided  that  it  was  an  incumbrance,  and 
accordingly  allowed  the  defendant  to  deduct  and  retain  it  out  of 
the  money  otherwise  due  upon  the  mortgage.  It  is  not  easy  to 
discover  upon  what  principle  the  court  founded  their  decision. 
The  24th  section  of  the  Act  of  1836,  making  the  award  a  lien 
upon  the  real  estate  of  the  party  against  whom  it  is  made,  from 
the  time  of  the  entry  thereof  by  the  prothonotary  in  the  proper 
docket,  is  too  plain  to  admit  of  any  but  one  construction.  It 
makes  the  award  a  lien,  which  can  only  be  construed  to  mean  the 
amount  of  the  money  thereby  adjudged  to  be  paid,  together  with 
the  costs  which  shall  have  accrued  thereon.  No  additional  or 
further  sum  of  money  can  be  considered  as  forming  any  part  of, 
or  as  being  embraced  in  the  award.  It  is  the  award  that  is  made 
a  lien,  and  it  is  inconceivable  how  the  lien  of  it  can  be  extended 
to  that  which  formed  no  part  of  it  at  the  time,  and  could  not  be 
said  even  to  have  had  an  existence.  If  the  Hen  of  the  award  were 
held  to  cover  any  additional  sum  that  should  be  recovered  on 
the  appeal  and  the  costs  thereof,  beyond  the  amount  of  the  award, 
with  the  interest  thereon,  it  might  render  it  very  unsafe  in  many 
instances  for  any  one  to  purchase  of  a  person  his  real  estate, 
which  was  bound  by  an  award  against  him  for  the  payment  of 
money,  however  valuable  the  estate  and  small  the  sum  of  money 
mentioned  in  the  award  might  be,  if  appealed  from,  as  long  as  the 
appeal  should  be  depending.  For,  in  actions  of  slander,  or  cases 
of  respass,  where  exemplary  or  vindictive  damages  are  recover- 
able, the  award  might  not  exceed  $100  against  the  defendant ;  and 
yet  the  jury  afterwards,  on  an  appeal  from  it,  might  give  some 
thousands.  The  award  is  made  a  lien  upon  the  real  estate  of  the 
party  against  whom  it  is  made,  in  like  manner  as  a  judgment, 
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until  it  shall  be  reversed  upon  appeal,  or  satisfied  according  to 
law-  But  certainly  it  has  never  entered  into  the  mind  of  any  one 
to  hold  that  a  judgment  can  be  considered  a  lien  upon  the  real 
estate  of  the  person  against  whom  it  exists  beyond  the  amount  of 
money  mentioned  in  it.  In  short,  it  would  be  an  anomaly,  if  not 
worse,  to  say  that  a  thing  which  is  not  in  being,  and  wholly  inca- 
pable of  being  ascertained  in  its  amount,  is  a  lien  upon  the  real 
estate  of  any  one.  Such  a  theory  does  not  and  cannot  exist.  Being 
clearly  then  of  opinion,  that  that  which  was  claimed  by  the  de- 
fendant to  be  an  incumbrance  upon  the  estate  purchased  by  him 
was  not  so,  it  is  therefore  unnecessary  to  pass  upon  the  second 
question  made  in  the  case,  whether  he  could,  under  the  agreement 
between  him  and  the  plaintiff,  claim  to  have  it  deducted  from  the 
mortgage  money  without  paying  it  to  Campbell. 

The  judgment  of  the  court  below  is  reversed,  and  judgment  for 
the  plaintiff,  including  the  $127.88,  or  whatever  the  real  difference 
may  be,  between  the  amount  of  the  award  with  interest  thereon 
from  the  time  it  was  entered,  and  the  amount  of  the  verdict  and 
judgment  given  on  the  appeal,  including  the  costs  of  the  same. 

Judgment  reversed. 


Lehr  against  Beaver. 

Upon  the  sale  by  a  husband  and  wife  of  the  wife's  lands,  and  a  subsequent 
separation,  an  agreement  between  them  that  one  half  of  the  unpaid  purchase 
money  shall  be  paid  to  the  attorney  of  the  wife  for  her  sole  use  and  maintenance, 
upon  her  giving  security  to  indemnify  the  husband  against  any  debts  which  she 
might  contract,  is  binding  between  the  parties ;  and  upon  the  money  having  been 
paid  by  the  purchaser  to  the  attorney  of  the  wife,  the  husband  cannot  maintain 
assumpsit  for  money  had  and  received  against  him,  although  the  wife  had  not 
given  the  indemnity  against  her  debts,  which  the  agreement  required  :  he  could 
only  sue  and  declare  specially  upon  the  agreement,  setting  out  a  breach,  and  the 
damages  then  recoverable  would  be  measured  by  the  amount  of  debts  of  the  wife 
which  the  husband  had  been  obliged  to  pay. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Samuel  Lehr  against  John  F.  Beaver.  This  was  an  action  on 
the  case,  in  which  the  plaintiff  declared  in  assumpsit  for  money 
had  and  received,  laid  out  and  expended,  paid  and  advanced,  &c. 

The  facts  presented  this  case.  In  1834  Mary  Lehr,  the  wife 
of  the  plaintiff,  having  derived  a  tract  of  land  by  descent  from 
her  father,  joined  her  husband  in  a  sale  and  conveyance  of  it. 
In  1841  the  husband  and  wife  having  separated,  entered  into  a 
written  agreement  by  the  terms  of  which  the  deferred  payments 
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for  the  land,  amounting  to  $1200,  were  to  be  divided  between 
them ;  one  half  thereof  to  be  paid  to  John  F.  Beaver,  Esq.,  the 
attorney  of  the  wife,  for  her  sole  and  separate  use,  upon  her  giving 
security  to  indemnify  the  husband  against  any  debts  which  she 
might  contract.  The  money  was  thus  paid  to  John  F.  Beaver, 
Esq.,  who  gave  notice  of  it  to  the  wife,  who  was  unable  or  neg- 
lected to  give  the  security  required  by  the  agreement,  when  this 
action  was  brought  to  January  Term  1843  by  the  husband,  to 
recover  the  money. 

Justice  SHALER  directed  a  verdict  for  the  plaintiff,  subject  to 
his  opinion  upon  the  points  reserved.  He  subsequently  delivered 
an  opinion  setting  aside  the  verdict  and  rendering  a  judgment  for 
the  defendant,  on  the  grounds  that  the  contract  was  binding 
between  the  parties,  and  that  the  action  in  its  present  form  could 
not  be  supported,  but  only  upon  a  special  declaration  upon  the 
agreement,  and  a  breach  of  it.  This  opinion  was  the  subject  of 
review  upon  the  writ  of  error. 

Woods,  for  plaintiff  in  error,  argued  that  the  agreement  be- 
tween the  husband  and  wife  was  absolutely  void,  and  cited  6 
Whart.  576  ;  4  Whart .  25. 

Beaver,  for  defendant  in  error. 

At  the  common  law,  agreements  post  nuptial  between  husband 
and  wife  were  utterly  void ;  but  in  equity  such  contracts  are  not 
only  valid,  but  enforced  against  the  husband  ;  2  Story's  Eq.  601 ; 
and  settlements  resting  upon  such  agreements,  as  against  the  hus- 
band himself,  are  held  good.  Atherly  on  Mar.  Set.  161.  Nor 
have  these  cases  been  supported  without  grave  examination.  See 
Lady  Arundell  v.  Phipps,  (10  Ves.  148).  Lord  Eldon  said,  in  that 
case,  "  that  husband  and  wife,  after  marriage,  could  contract  for 
a  bonujide  and  valuable  consideration,  for  a  transfer  of  property 
from  the  husband  to  the  wife ;  and  that  it  was  so  both  in  law  and 
equity."  So  in  Nottleship  v.  Clerk,  (2  Lev.  149).  The  same 
point  was  determined  in  Livingston  v.  Livingston,  (2  Johns.  Chan. 
Rep.  539.)  See  1  Fonb.  Eq.,  B.  1,  Ch.  2,  s.  101,  102,  &c.  That 
she  may  make  a  valid  agreement  with  her  husband,  see  3  P.  Wms. 
339,  335;  15  Serg.  ^  Rawle  84;  1  Vesey  538;  Finch's  Rep.  56. 
But  it  is  urged  that  M'Kennan  v.  Phillips,  (6  Whart.  571),  is  in 
point.  The  principle  of  this  case  is  founded  on  the  most  substan- 
tial basis.  The  court  has  no  right  to  decree  perpetual  separation  ; 
and  neither  the  wife  nor  the  husband  shall  be  allowed  to  establish  a 
claim  on  a  violation  of  conjugal  rights.  3  Johns.  Ch.  521.  There- 
fore it  has  been  long  since  settled  that  chancery  will  not  enforce 
an  agreement  to  live  separate  and  apart;  Dick.  791 ;  3  Vesey  352; 
except  in  the  single  instance  where  the  personal  safety  of  the  wife 
requires  such  a  decree.  Ehvorthy  v.  Bird,  (Sim.  4*  Stuart  372). 
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The  case  of  M'Kennan  v.  Phillips  is  nothing  more  than  a  refusal 
to  assist  the  party  in  a  violation  of  conjugal  rights. 

In  the  case  now  before  the  court  on  the  point  reserved,  there  is 
no  agreement  to  live  separate,  and  the  contract  is  an  allowance  to 
the  wife  out  of  her  own  separate  estate.  She  was  in  possession 
of  the  mortgage  and  bonds,  and  a  Court  of  Chancery  would  have 
compelled  a  settlement  before  Lehr  could  have  recovered  the 
balance  of  the  money.  Although  the  mortgage  and  bonds  were  in 
the  plaintiffs  own  name,  yet  as  he  could  not  recover  the  money 
without  suit,  the  court  would  have  compelled  him  to  make  pro- 
vision for  the  wife,  before  he  would  have  been  allowed  to  take  the 
residue  of  her  property,  when  he  was  not  living  with,  or  support- 
ing her. 

Where  the  separation  had  taken  place  previous  to  the  agreement, 
as  in  this  case,  it  was  held  that  an  agreement  between  husband 
and  wife  was  valid.  Carson  v.  Murray,  (3  Paige  483) ;  1  Dow.  4* 
Clark,  519. 

The  plaintiff  having  renounced  his  marital  right  to  this  money, 
he  should  not  be  allowed  to  resume  that  right  and  recover  it 
against  conscience  ;  and  the  contract  or  agreement  being  support- 
able in  equity,  a  reasonable  time  will  be  given  to  give  the  security 
stipulated  for,  on  such  terms  and  at  such  times  as  by  an  equitable 
decree  under  all  the  circnmstances  the  cestui  que  trust  should  do. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  question  presented  by  this  case  is,  whe- 
ther the  agreement  reduced  to  writing  and  signed  by  the  plaintiff, 
be  void  or  not.  It  is  contended  on  behalf  of  the  plaintiff  that  the 
agreement  being  made  with  his  wife  was  void,  and  therefore  could 
have  no  effect  whatever  upon  his  right  to  demand  and  receive  the 
money  in  question.  It  is  no  doubt  true,  that  in  England,  accord- 
ing to  the  common  law,  as  Littleton  says,  section  168,  "  A  man 
may  not  grant,  nor  give  his  tenements  to  his  wife,  during  the 
coverture,  for  that  his  wife  and  he  be  but  one  person  in  the  law ;" 
upon  which  my  Lord  Coke  observes,  1  Inst.  112,  "  This  opinion  is 
clear ;  for  by  no  conveyance,  at  the  common  law,  a  man  could, 
during  coverture,  either  in  possession,  reversion  or  remainder, 
limit  an  estate  to  his  wife."  And  again,  in  page  3,  a,  of  1  Inst.,  he 
says,  "  A  feme  covert  cannot  take  anything  of  the  gift  of  her  hus- 
ba'nd."  See  also  Moyse  v.  Gyles  (2  Vern.  385) ;  Beard  v.  Beard 
(3  Atk.  72),  where  the  same  principle  is  recognized  and  laid  down. 
But  this  doctrine  is  not  universally  true,  and  must  be  understood 
with  various  limitations ;  for  though  a  husband  cannot,  at  law,  in 
England,  convey  to  the  wife  immediately,  yet  he  may  give  to  a 
trustee  for  her  benefit,  and  the  gift  will  be  good.  1  Inst.  112,  a; 
Bunting  v.  Lepingwel  (4  Co.  29,  b.)  He  may  give  to  his  wife  by 
last  mil;  because  such  gift  cannot  take  effect  till  his  death,  when 
the  coverture  is  determined.  Littleton,  sect.  168 ;  and  in  Lawson 
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v.  Lawson  (1  P.  Wms.  441),  Lord  Chancellor  PARKER  seems  to  have 
thought  that  a  donatio  causa  mortis  by  the  husband  to  the  wife 
would  be  good,  as  it  might  be  considered  in  the  nature  of  a 
legacy.  In  Seeling  v.  Crawley  (2  Vern.  386),  a  quarrel  having 
taken  place  between  the  husband  and  wife,  they  agreed  to  sepa- 
rate, and  the  husband  gave  his  note  to  the  father  of  his  wife  for 
the  payment  of  £160  to  him  on  demand,  being  the  portion  the 
father  had  given  with  his  daughter;  the  father  agreeing  at  the 
same  time  to  save  the  husband  harmless  from  any  debts  his  wife 
might  contract,  and  against  all  demands  for  her  maintenance. 
The  wife  with  her  child  thereupon  went  and  lived  with  her  father, 
who  supported  and  maintained  her.  The  father  offering  to  perform 
the  agreement  on  his  part,  filed  his  bill  against  the  husband  to 
compel  payment  of  the  £160;  and  notwithstanding  the  husband 
offered  to  take  his  wife  home  and  maintain  her  and  the  child,  and 
to  satisfy  the  father  for  the  time  past,  yet  the  court  decreed  the 
husband  to  pay  the  £160  to  the  father  upon  his  giving  security  to 
indemnify  the  husband  against  the  debts  and  maintenance  of  the 
wife  and  child.  See  the  cases  also  there  referred  to  by  Mr  Raithby 
in  his  note,  showing  clearly,  as  a  general  doctrine,  that  equity 
will,  in  cases  similar  to  that  case,  and  even  where  there  are  no 
trustees,  decree  and  carry  into  effect  an  agreement  for  a  separate 
maintenance  for  the  wife ;  though  it  may  be  that  it  will  not  esta- 
blish an  agreement  in  all  cases  between  a  man  and  his  wife  to  live 
separate.  Wilkes  v.  Wilkes,  (2  Dick.  791).  Yet  it  has  been  done 
in  many  cases.  See  Guth  v.  Guth  (3  Bro.  Chan.  Rep.  614),  and 
the  cases  there  cited ;  and  also  Elworthy  v.  Bird  (2  Simons  &f 
Stuart,  372). 

But  by  the  agreement  of  the  plaintiff  in  the  case  under  consi- 
deration, Mr  Beaver,  the  defendant,  is  named  by  the  plaintiff  as 
the  attorney  of  his  wife ;  and  he  thereby  agrees  that  one  half,  to- 
wit,  $600.22^  of  the  instalments  due  and  remaining  unpaid  of  the 
purchase  money,  under  the  sale  made  by  the  plaintiff  and  his  wife, 
of  his  wife's  land,  be  considered  the  money  of  his  wife  absolutely 
for  her  sole  and  separate  use ;  she  to  give  him  security,  such  as 
shall  be  agreed  on  by  Mr  Robert  Woods,  and  the  defendant  Mr 
Beaver,  to  indemnify  the  plaintiff  against  any  debts  or  other  claims 
for  her  maintenance  during  the  time  that  he  and  she  should  live 
separate.  And  he  also  thereby  further  agrees  that  "  the  money  of 
the  said  Mary  (meaning  his  wife),  being  the  half  of  the  said  pay- 
ments (before  stated  to  be  $1200.45)  so  due,  be  paid  into  the  hands 
of  John  F.  Beaver,  attorney  for  the  said  Mary;  to  be  paid  to  her 
on  the  bond  of  indemnity  aforesaid  being  delivered  to  the  said  R. 
Woods,  Esq."  Although  the  defendant  is  spoken  of  in  the  agree- 
ment as  being  the  attorney  of  the  plaintiff's  wife,  yet  "he  is  in  fact 
thereby  made  her  trustee,  with  full  power  to  collect  and  receive 
for  her  separate  use  the  one-half  of  the  $1200.45,  still  outstanding 
and  unpaid  in  the  hands  of  the  purchasers  of  her  land.  Thus  the 
vni.  — 14 


106  SUPREME  COURT  [Pittsburgh 

[Lehr  v.  Beaver.] 

intervention  or  interposition  of  Mr  Beaver  the  defendant  as  a 
trustee  is  sufficient  according  to  the  principles  even  of  the  common 
law  of  England  to  render  the  agreement  valid  and  binding  upon 
the  plaintiff.  But  if  it  were  not  so,  it  is  perfectly  clear,  that  it 
would  be  good  and  binding  upon  him  according  to  the  principles 
which  prevail  in  and  govern  the  courts  of  equity  there  in  regard 
to  agreements  made  between  husband  and  wife.  Gifts  from  the 
husband  to  the  wife  may  be  supported,  as  her  separate  property, 
if  they  be  not  prejudicial  to  creditors,  without  the  intervention  of 
trustees.  Vide  the  Countess  Cowper,  before  Sir  JOSEPH  JEKYLL, 
cited  in  1  Atk.  271 ;  3  Ibid.  393;  Slanning  v.  Style,  (3  P.  Wms. 
334);  Moore  v.  Freeman,  (Bunb.  205);  Lucas  v.  Lucas,  (1  Atk.  270, 
cited  3  Ibid.  393 ;  Brinkman  v.  Brinkman,  cited  3  Atk.  394 ;  Gra- 
ham v.  Londonderry,  3  Atk.  393) ;  Fenner  v.  Taylor,  ( 1  Simon's  Rep. 
169.)  The  claim  of  the  wife  here,  to  the  money  in  dispute,  as  it 
arose  from  the  sale  of  her  real  estate,  is  powerful  at  least,  if  not 
irresistible,  in  an  equitable  point  of  view,  independent  of  the 
agreement  to  give  it  to  her.  The  husband  could  never  have  had 
any  right  or  claim  to  it,  if  his  wife  had  not  at  his  solicitation, 
which  may  have  been  very  importunate,  and  such  possibly  as 
could  not,,have  been  resisted,  except  at  the  expense  of  her  peace, 
consented  to  and«joined  him  in  making  a  sale  of  the  estate.  He, 
in  completing  the  sale,  took  the  securities  for  the  payment  of  such 
portion  of  the  purchase  money  as  remained  unpaid  at  the  consum- 
mation thereof,  in  his  own  name;  and  having  thus  made  himself 
the  absolute,  or  at  least  legal  owner,  of  the  proceeds  of  her  real 
estate,  he  cannot  live  with  her  afterwards  as  he  did  before,  and 
she  is  obliged  to  separate  herself  from  him.  In  this  state  of  things 
he  agrees  to  divide  equally  with  her  the  residuary  portion  of  the 
proceeds  of  her  estate.  Why  not  give  her  the  whole  of  it,  if  she 
kept  him  indemnified  against  all  claims  for  and  on  account  of  her 
support  and  maintenance,  as  he  required  she  should  for  allowing 
to  her  only  one-half  of  it  ?  It  does  appear  to  me  that  he  would 
have  given  her  the  whole  of  it,  if  he  had  been  moved  by  a  con- 
scientious feeling.  The  circumstances  of  the  case  imposed  upon 
him  a  moral  obligation  to  do  at  least  all  he  agreed  to,  and  more, 
and  were  clearly  sufficient  to  make  his  agreement  binding  upon 
him,  upon  mere  principles  of  equity,  as  they  are  distinguished  in 
England  from  those  of  the  common  law.  This  being  the  case, 
the  agreement  in  Pennsylvania  will  be  considered  as  binding  at 
law;  for  equity  has  ever  been  regarded  as  part  of  the  law  in  it. 
Pollard  v.  Shae/er,  (1  Dal.  211,  213,  214) ;  Wiko/  et  al  r.  Cooce 
et  al.,  (1  Yeates,  358).  And  hence  courts  therein  will  allow  a  de- 
fendant to  put  in  a  plea  founded  purely  upon  equity  alone.  Jordan 
v.  Cooper,  (3  Serg.  fy  Rawle,  578) ;  Murray  v.  Williamson,  (3  Binn. 
135).  And  upon  the  same  ground,  an  action  for  a  partnership  debt 
may  be  supported  in  Pennsylvania  against  the  executor  of  a  de 
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ceased  partner,  although  another  be  living,  where  the  survivor  is 
insolvent  or  bankrupt.     Lang  v.  Keppele,  (1  Binn.  123). 

Seeing,  then,  that  the  agreement  was  not  void,  but  binding  and 
still  in  full  force,  and  executory  also,  as  respects  all  that  was  to 
be  done  on  the  part  or  behalf  of  the  wife,  the  plaintiff,  if  it  has 
been  broken  on  her  part,  can  only  entitle  himself  to  recover  by 
declaring  specially  on  the  agreement,  showing  what  were  the 
terms  and  conditions  thereof,  as  also  the  breaches  of  the  same. 
From  which  the  inevitable  conclusion  is,  that  he  cannot  recover 
here  in  a  general  indebitatus  assumpsit  upon  any  of  the  common 
money  counts,  which  are  all  that  his  declaration  contains.  In  a 
special  action,  founded  upon  a  breach  of  the  agreement,  he  would, 
upon  proving  the  breach,  be  entitled  to  recover  damages,  in 
amount  equal  to  the  value  of  the  loss  or  injury  sustained  by  rea- 
son thereof.  But  it  does  not  appear  from  the  evidence  given  on 
the  trial  of  the  cause  below,  that  he  has  ever  been  called  on  to 
pay,  much  less  paid,  any  debts  or  claims  created  by  his  wife  for 
her  support  or  maintenance ;  nor  did  it  even  appear  that  any  such 
existed.  It  would  therefore  seem  that  he  has  sustained  no  actual 
damage.  It  may  therefore  be,  even  in  a  proper  form  of  action, 
that  he  would  only  be  entitled  at  most  to  recover  nominal  damages, 
because  security  for  indemnity  had  not  been  given  in  due  time. 
But  a  tender  of  such  security  to  the  plaintiff  at  any  time  before  a 
proper  suit  is  brought  by  him,  if  no  actual  damage  or  loss  shall 
have  been  sustained  by  reason  of  the  conduct  of  his  wife  in  viola- 
tion of  the  agreement,  would  certainly  defeat  a  recovery. 

Judgment  affirmed. 


Robb  against  Beaver. 

A  husband  and  wife  seised,  in  right  of  the  wife  of  an  estate  of  inheritance, 
"  granted,  demised,  leased,  set  and  to  farm  let  the  same  unto  A.  B.,  to  have  and 
to  hold  to  the  said  A.  B.,  his  heirs  and  assigns,  from  the  day  of  the  date  hereof, 
for  and  during  the  existence  of  the  world,  he  yielding  and  paying  therefrom  and 
thereout  yearly  and  every  year  hereafter  to  the  said  grantors,  their  heirs  and 
assigns,  the  yearly  rent  of  $100 ;"  and  in  the  same  deed  the  grantees  covenanted 
to  erect  a  house  upon  the  premises  of  the  value  of  $400;  and  upon  their  failure 
so  to  do,  a  right  to  the  grantors  to  re-enter  was  reserved :  Held,  that  upon  the 
death  of  the  wife  the  husband  was  seised  of  the  whole  estate,  created  by  the  deed, 
in  fee,  and  that  it  was  subject  to  a  levy  and  sale  for  the  payment  of  his  debts. 

ERROR  to  the  District  Court  of  Allegheny  county. 

John  F.  Beaver,  Esquire,  against  Robert  Robb.     This  was  an 
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amicable  action  in  which  the  parties  agreed  to  a  special  verdict, 
the  substance  of  which  may  be  thus  stated : 

WilHam  Pentland  .and  Mary  his  wife  were  seised  in  right  of  the 
wife  oTcerfain  Tots  in  the  city  of  Pittsburgh,  which  they  disposed 
of  to  various  purchasers  by  deeds  of  perpetual  lease,  as  they  are 


usually  styled,  reserving  certain  rents   to  the  grantors  jolntl 
William  Pentland  surviving  his  wife,  judgments  were   obtained 
against  him,  and  these  rents  were  levied  on  as~RTs'property.    John 


^  the  plaintiff  in  the  first  execution  assuming  that  the  in- 

terest of  William  Pentland  in  the  rents  was  but  a  life  estate,  peti- 
tioned the  court  to  appoint  a  sequestrator ;  and  the  defendant  in 
this  case,  Robert  Robb,  Esq.,  was  thereupon  duly  appointed  by 
the  court,  and  continued  for  some  time  to  receive  the  rents.  Aflfr- 
wards  the  same  rents  with  other  property  of  Penlland  were  levied, 
.  on  at  the  suit  of  the  Merchants  &  Manufacturers'  bank,  and  as-_ 
suming  that  the  title  of  Pentland  was  a  fee-simple,  the  sheriff 
proceeded  to  sell  them,  and  made  a  deed  to  John  F.  Beaver,  Esq. 
the  plaintiff  in  this  issue,  for  all  the  ground-rents  which  had  been 
previously  sequestered  and  in  the  hands  of  the  defendant. 

Afterwards  a  rule  was  obtained  in  the  case  of  Harper  v.  Pent- 
land,  on  Robert  Robb,  Esq.  the  sequestrator,  to  show  cause  why 
the  writ  of  sequestration  should  not  be  set  aside.  On  argument 
of  .this  rule,  the  court  ordered  an  issue  to  be  tried  for  the  purpose 
of  ascertaining  "  the  quantity  of  estate  William  Pentland  as  sur- 
vivor of  his  wife  (late  Mary  Watson)  had  in  the  premises  set  forth 
in  the  schedule  and  levy." 

The  plaintiff  contended  that  William  Pentland  was  seised  in  fee 
of  the  rent  in  question ;  the  defendant  that  he  had  but  a  life  estate 
in  his  own  right,  the  remainder  in  fee  being  in  the  children  of 
Mary  Pentland.  The  deeds  made  by  Pentland  and  wife  on  which 
the  rents  in  question  were  reserved,  were  all  in  the  same  form, 
and  contained  the  same  covenants,  the  material  words  of  which 
were  as  follows : 

"  William  Pentland  and  Mary  his  wife  have  granted,  demised, 
leased,  set,  and  to  farm  letten,  and  by  these  presents  do  grant, 
demise,  lease,  set,  and  to  farm  let  unto  A.  B.  all  that  lot,  &c.  To 
have  and  to  hold  to  the  said  A.  B.,  his  heirs  and  assigns,  from  the 
day  of  the  date  hereof,  for  and  during  the  existence  of  the  world, 
yielding  and  paying  therefrom  and  thereout  yearly  and  every  year 
hereafter  to  the  said  William  Pentland  and  Mary  his  wife,  their 
heirs  and  assigns,  the  yearly  rent,  &c."  Beside  the  usual  cove- 
nants to  pay  the  rent,  the  grantee  also  covenanted  to  build  "  a 
good  and  substantial  building  of  the  value  of  $400,"  on  the  pro- 
perty demised.  The  grantors  to  have  a  right  to  enter  and  distrain 
for  rent  in  arrear;  and  if  two  years'  rent  remained  unpaid,  might 
enter  and  without  hindrance,  hire,  rent  or  demise  to  any  other 
tenant  for  the  best  rent  that  could  be  obtained,  and  for  such  term 
of  time  as  should  be  sufficient  to  pay  all  arrears,  &e.  "And  the 
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said  A.  B.  (grantee),  his  heirs  and  assigns  do  further  covenant, 
that  if  they  the  said,  &c.  do  neglect  and  fail  to  erect  and  complete 
the  buildings  hereby  stipulated  to  be  erected  on  the  said  demised 
premises  within  the  time  specified  for  that  purpose,  then  it  shall 
and  may  be  lawful  for  the  said  William  Pentland  and  Mary 
his  wife,  their  heirs  and  assigns,  to  enter  on  the  said  demised  pre- 
mises, and  to  expel  and  put  out  any  and  every  person  found  there- 
on, and  to  let,  lease  and  demise  the  same  at  his  or  their  pleasure 
for  any  term  not  exceeding  five  years  from  such  re-entry,  and  in 
case  of  the  neglect  or  refusal  of  the  said  A.  B.  (grantee),  his  heirs 
or  assigns,  to  give  good  satisfactory  security  within  the  said  five 
years,  for  the  faithful  performance  of  his  covenants  in  relation  to 
the  completing  of  the  said  buildings,  then  at  the  termination  of 
five  years  from  such  re-entry,  the  estate  of  the  said  William  Pent- 
land  and  Mary  his  wife,  their  heirs  and  assigns,  shall  become  abso- 
lute in  the  premises,  at  law  and  in  equity,  to  all  intents  and  pur- 
poses, as  if  this  indenture  had  never  been  made ;  and  in  like 
manner,  if  after  a  re-entry  upon  the  said  premises  for  two  years' 
rent  being  in  arrears,  if  the  said  A.  B.,  his  heirs  or  assigns  shall 
for  five  years  after  such  re-entry  neglect  or  fail  to  pay  and  dis- 
charge the  rents  in  arrears,  and  the  rents  accruing  with  interest 
and  costs,  and  if  the  same  be  not  fully  paid  at  the  end  of  five  years 
from  the  time  of  the  re-entry  as  aforesaid,  then  the  estate  of  the 
said  William  Pentland  and  Mary  his  wife,  their  heirs  or  assigns, 
shall  become  absolute  in  the  said  demised  premises  at  law  and  in 
equity  to  all  intents  and  purposes  as  if  this  indenture  had  never 
been  made." 

Upon  argument,  the  following  opinion  was  delivered  by 

GRIER  (President).  —  The  question  for  our  decision  is,  what 
estate  did  William  Pentland  take  in  the  rents  thus  reserved. 

1.  It  needs  neither  argument  nor  authority  to  show  that  the 
grantees  in  these  deeds  take  an  estate  in  fee-simple  in  the  land 
demised.     Nor  is  this  the  less  true,  because  the  estate  granted  is 
on  condition.     A  condition  annexed  to  an  estate  given,  is  a  divided 
clause  from  the  grant ;  therefore  cannot  frustrate  the  grant  prece- 
dent.    Hob.  170  ;  2  Cruise  2. 

2.  It  is  equally  plain  that  the  rent  reserved,  whether  we  call  it 
a  fee  farm  rent  (as  we  with  propriety  may  in  this  State,  where  the 
statute  f/iriff,  cmptorcs  is  not  in  force)  or  a  rent-charge,  is  an  estate 
of  inheritance,  and  governed  by  the  same  rules  as  to  quantity  of 
estate  as  other  estates  of  inheritance. 

3.  It  cannot  be  denied  that  a  feme  covert  in  conjunction  with 
her  husband   may  alien  her  lands  in  fee-simple,  or  for  any  less 
estate,  by  deed  acknowledged  in  due  form,  as  effectually  as  by  a 
fine  or  recovery ;  and  that  this  alienation  may  be  for  such  consi- 
deration as  she  and  her  husband  may  choose  to  accept;  and  that 
if  the  consideration  be  a  sum  of  money,  such  money  when  re- 
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ceived  vests  absolutely  in  her  husband ;  and  further  that  the 
alienee  may,  on  return  of  the  consideration  money,  make  a  valid 
conveyance  of  the  same  property  to  the  husband  and  his  heirs ; 
nor  would  any  court,  either  of  law  or  equity,  trust  the  husband  in 
such  a  case  as  a  trustee  for  his  wife.  Nor  do  I  believe  any  deci- 
sion can  be  found  in  the  books  that  establishes  the  doctrine,  "  that 
if  husband  and  wife  sell  wife's  land,  and  for  bonds  made  payable 
to  the  husband,  and  husband  die,  his  administrators  shall  not  have 
the  bonds."  In  England,  where  the  estate  of  the  wife  can  be  con- 
veyed only  by  fine  and  recovery,  it  has  been  decided  that  "  as  a 
married  woman  is  allowed  to  join  with  her  husband  in  levying  a 
fine  and  suffering  a  recovery,  she  is  also  allowed  to  join  with  him 
in  declaring  the  uses  of  them ;  and  although  the  wife  should  be  an 
infant,  yet  her  declaration  of  the  uses  of  a  fine  or  recovery,  if  she 
be  allowed  to  levy  or  suffer  one,  shall  bind  her;  4  Cruise  140; 
2  Roll.  Abr.  798 ;  and  if  a  husband  alone  declares  the  use  of  a 
fine  levied  by  him  and  his  wife  of  the  wife's  estate,  it  shall  bind 
the  wife  unless  her  dissent  appears;  for  when  she  joined  her 
husband  in  the  fine,  it  must  be  presumed  that  she  consented  to 
the  declaration  of  the  uses  of  it.  4  Cruise  141 ;  5  Rep.  57 ;  Swan- 
ton  v.  Raven,  (3  Atk.  105).  It  follows  as  a  corollary,  that  if  the 
husband  and  wife  join  in  the  declaration  of  the  uses  of  a  fine  in 
which  the  estate  is  declared  to  be  for  the  use  of  husband  and 
wife  and  their  heirs,  this  would  be  valid  and  binding  on  the  wife 
and  her  heirs;  nor  can  any  case  be  found  in  which  a  court  of 
chancery  would  declare  the  surviving  husband  to  have  but  a 
curtesy  estate,  or  that  he  is  trustee  for  the  heirs  of  his  wife,  as  to 
the  inheritance. 

Now,  what  distinction  can  be  produced  in  law  or  equity  on  the 
difference  between  holding  a  woman  bound  by  her  declaration  of 
the  uses  of  a  fine,  and  not  bound  by  the  reservation  of  a  rent  to 
herself  and  husband  on  the  sale  of  her  estate  ?  If  she  may  sell 
for  money,  why  not  for  a  ground-rent  ?  If  she  is  competent  to 
dispose  of  her  land,  why  not  of  the  consideration?  If  she  is 
estopped  by  her  deed  from  denying  the  estate  conveyed  to  the 
grantee,  why  not  as  to  the  person  entitled  to  the  reserved  rent  ? 
The  indenture  creates  two  estates,  one  on  the  land,  the  other  in 
the  rents  ;  why  should  the  words  of  the  deed  be  construed  to  have 
their  legal  effect  as  to  the  one,  and  not  to  the  other  also?  See 
Pratt  v.  Lewis,  (4  Whart.  24).  The  husband  and  wife  have  each 
contributed  their  interest  in  the  land,  he  his  freehold  and  she  her 
fee,  to  purchase  a  fee  farm  rent,  or  a  rent-charge  on  the  same  land. 
The  estate  thus  purchased  is  a  joint  one  to  them  and  their  heirs. 
What  right  have  the  court  to  put  any  other  construction  upon  this 
deed  than  that  given  by  the  law  to  the  plain  words  of  the  reser- 
vation ?  For  the  rule  of  law  is,  that  where  the  lease  is  by  inden- 
ture of  sundry  persons,  they  are  estopped  to  claim  the  rent  in  any 
other  manner  than  it  is  reserved  in  the  deed,  because  the  indenture 
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is  the  deed  of  each  party,  and  no  man  shall  be  allowed  to  recede 
from  his  own  solemn  act.     2  Roll.  Abr.  447 ;  Co.  Litt.  47. 

Nor  can  the  rule  that  the  rent  follows  the  reversion  affect  this 
case,  because  it  is  a  feoffment  in  fee  to  the  grantee  and  his  heirs, 
and  there  is  no  reversion  in  the  heirs  of  the  wife.  For  if  a  man 
seised  of  lands  of  the  part  of  his  mother  makes  a  lease  for  life,  or 
gift  in  tail,  reserving  rent  to  him  and  his  heirs,  this  rent  shall  go 
with  the  reversion  to  the  heirs  of  the  part  of  the  mother,  because 
the  nature  of  the  contract  is  such  that  the  retribution  should  go  to 
those  that  lose  the  profit  of  the  lands  during  the  lease  or  gift.  Co. 
Litt.  12  &.  But  if  he  had  made  a  feoffment  in  fee,  reserving  rent 
to  him  and  his  heirs,  this  rent  shall  go  to  the  heir  of  the  part  of 
the  father,  because  here  is  an  entire  disposition  of  the  lands  and 
the  rent  in  the  nature  of  a  new  purchase,  coming  into  the  family 
from  the  grant  of  the  feoffee,  and  therefore  the  blood  of  the  father 
shall  be  preferred.  Co.  Litt.  426 ;  Gilbert  on  Rents  72  (marg.). 

4.  It  is  well  settled,  that  if  a  husband  and  wife  take  to  them-  ' 
selves  an  estate  jointly  during  their  marriage,  they  have  not  several 
estates,  nor  are  they  tenants  in  common,  nor  yet  joint  tenants  in 
the  proper  or  legal  sense  of  the  word;  but  in  consequence  of  the 
union  of  their  persons  by  marriage,  each  has  the  whole  estate  in 
the  parcels  granted,  entirely  as  one  person,  so  that  on  the  death 
of  either  of  them  the  wliole  estate  belongs  to  the  survivor.  8  Coke 
71  b;  2  Vern.  120;  2  Cruise  441.  Our  Act  of  Assembly  of  31st 
March  1812,  concerning  joint  tenancy,  which  abolishes  the  right 
of  survivorship  between  joint  tenants,  has  never  been  construed  to 
affect  the  joint  estate  of  husband  and  wife,  for  the  very  sufficient 
reason  that  in  law  they  are  not  joint  tenants. 

It  would  seem  to  follow,  therefore,  as  a  necessary  conclusion 
from  these  premises,  that  William  Pentland  having  survived  his 
wife,  has  an  estate  in  fee  in  the  rents  in  question.  But  it  will  be 
proper  to  notice  some  of  the  objections  which  have  been  so  well 
urged  by  the  counsel  for  defendant.  He  contends  that  there  is  a 
rent  service,  and  not  a  rent  charge ;  that  it  is  reserved  out  of  the 
estate,  and  is  not  a  new  grant ;  that  it  is  a  creature  of  the  lessor 
and  not  of  the  lessee.  That  the  wife  by  her  acknowledgment  of 
the  deed,  conveyed  the  land  only  to  the  grantee  ;  and  this  is  no 
conveyance  of  the  reservation  to  her  husband,  or  evidence  of  an 
intention  in  her  that  her  estate  in  the  rent  should  differ  from  her 
former  estate  in  the  land ;  and  this  is  argued  farther  from  the 
words  of  the  condition  in  the  deed,  that  in  case  of  re-entry  for 
covenant  broken,  and  forfeiture  of  the  estate,  "  then  in  that  case 
the  estate  of  the  said  William  Pentland  and  Mary  his  wife  shall 
become  absolute  in  the  premises,  to  all  intents  and  purposes  as  if 
this  indenture  had  never  been  made."  But  to  this  I  think  it  is 
well  answered,  that  the  rent  is  the  creature  (or  the  creation)  of 
the  deed,  and  that  all  the  parties  claiming  anything  under  that 
deecf  are  estopped  from  claiming  any  other  estate  than  that  con- 
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vgyed_J)yUip_4eed.  That  the  covenants  and  conditions  in  the 
deed  are  IOT  the  purpose  of  compelling  the  performance  of  it  by 
the  grantee  of  the  land,  and  pass  by  an  assignment  of  the  rent,  so 
that  if  by  legal  forfeiture  the  estate  be  again  revested  in  the 
grantors,  they  would  be  trustees  for  the  assignee  of  the  rent ; 
therefore  these  words  in  the  condition  cannot  be  construed  to  set 
aside  the  fair  legal  effect  of  the  reservation,  the  words  of  which 
are  alone  to  direct  us  in  our  inquiry  as  to  the  quantum  of  estate 
which  any  party  to  the  indenture  can  claim  in  the  rent  created  by 
it.  Scott  v.  Lunt,  (7  Peters  604). 

But  the  case  of  Weeks  v.  Haas,  (3  Watts  fy  Sergeant  520),  is 
relied  upon  as  establishing  the  doctrine,  "  that  as  the  considera- 
tion has  passed  from  the  wife,  the  husband  took  the  legal  estate  as 
trustee  for  her,  and  the  law  will  imply  such  a  trustee  estate  when 
her  land  has  been  conveyed  in  payment,  and  the  object  is  not  to 
part  with  the  value  of  it  but  to  reserve  or  take  back  an  equivalent." 
The  correctness  of  the  arguments  and  doctrine  asserted  by  the 
learned  Chief  Justice  in  that  case  cannot  be  doubted,  when  applied 
to  the  case  before  him.  But  to  extract  a  sentence  or  two  out  of 
an  opinion,  without  reference  to  the  circumstances  of  the  case  to 
which  they  refer,  is  a  sure  road  to  error.  No  judge  can  speak 
oracles  in  every  sentence,  or  write  maxims  of  universal  application 
to  all  cases.  That  was  a  case  of  partition  ;  the  object  of  the  deed 
was  partition,  not  conversion.  There  was  no  evidence  whatever 
that  the  wife  intended  to  make  a  gift  to  her  husband.  She  ac- 
knowledged no  deed  or  instrument  of  writing  exhibiting  any  inten- 
tion to  convey  her  interest  in  the  land  or  any  portion  of  it  to  him. 
The  releases  to  the  husband  were  by  the  other  coparceners ;  why 
then  should  not  the  implication  of  law  be  in  her  favour,  when  she 
had  executed  no  instrument  of  writing  showing  an  intention  of 
devesting  herself  of  any  portion  of  her  estate  in  favour  of  her  hus- 
band or  any  other  person,  her  release  being  only  for  the  purpose  of 
partition?  And  of  the  same  nature  are  the  cases  referred  to  by 
the  learned  court  in  their  opinion,  where  the  wife's  estate  has  been 
mortgaged,  and  her  only  object  in  becoming  a  party  to  the  trans- 
action was  to  permit  a  security  to  the  mortgage,  not  to  part  with 
her  equity  of  redemption  to  her  husband ;  and  even  in  such  cases 
Chancellor  KENT  says,  "  if  it  be  the  true  construction  of  the  mort- 
gage deed  that  the  equity  of  redemption  was  intended  by  the  wife 
to  be  reserved  to  the  husband  alone,  it  seems  that  he  may  take  it. 
See  Demarest  v.  Wynkoop,  (3  Johns.  Chan.  Rep.  147). 

But  in  the  present  case  there  is  no  room  for  implication.  The 
rent  is  created  by  the  deed,  and  the  quantum  of  estate  or  title  to 
it  can  be  found  only  in  the  deed.  Broad  v.  Broad,  (2  Chan.  Ca. 
'98,  161) ;  Ruscombe  v.  Hare,  (6  Dow's  Part.  Cas.) ;  1  Fern.  213  ; 
2  Fern.  437.  The  wife  is  party  to  the  indenture,  and  is  as  much 
estopped  by  it  as  any  other  party  who  signed  it.  The  deed  shows 
on  its  face  a  plain  intention  of  the  wife  to  dispose  of  the  fee  in  the 


Sept.  1844.]  OF  PENNSYLVANIA.  113 

[Robb  v.  Beaver.] 

land,  and  accept  in  lieu  thereof  a  rent  charge  vested  in  herself  and 
husband,  and  their  heirs.  She  had  power  by  law  to  vest  the 
whole  estate  in  her  husband,  for  no  consideration  in  fact  save  love 
and  affection.  She  could  have  transferred  her  whole  estate  for  a 
sum  of  money  paid  to  her  husband.  Why  shall  not  her  deed  bind 
her,  when  she  has  made  a  much  better  bargain  for  herself?  Now 
although  I  am  willing  to  go  every  length  in  the  way  of  fair  con- 
struction to  protect  the  property  of  the  wife  from  the  rapacity  of 
the  husband,  and  fully  concur  with  the  declaration  of  the  chief 
justice  in  Ferree  v.  Elliott,  "  that  I  will  never  consent  to  give 
effect  to  a  claim  by  the  husband,  or  those  in  his  stead,  to  what 
was  at  any  time  the  wife's  real  estate,  when  it  is  possible  to  defeat 
it  by  any  construction,  however  forced,"  yet  I  believe  a  different 
construction  than  that  which  I  have  put  on  this  deed,  would  be 
sheer  legislation,  and  amount  to  a  denial  of  the  wife's  power  to 
convey  her  own  estate  in  the  mode  pointed  out  by  our  statutes. 
It  would  be  equivalent  to  annulling  a  joint  declaration  of  uses 
made  by  husband  and  wife,  on  a  fine  levied  by  them ;  a  power 
which  no  Court  of  Chancery  in  England  ever  assumed.  8  Serg. 
$  Rawle  315. 

Let  judgment  be  entered  for  the  plaintiffs. 

This  opinion  was  assigned  for  error. 

Hamilton,  for  the  plaintiff  in  error.  The  principal  question  is, 
what  change  was  effected  in  Mary  Pentland's  estate,  in  the  parts 
demised  on  perpetual  lease,  by  joining  with  her  husband,  and 
reserving  a  rent  payable  to  "  the  said  William  Pentland  and  Mary 
his  wife,  their  heirs  and  assigns  for  ever."  On  the  correct  view 
of  this  question  will  depend  the  justness  of  the  decision.  What 
estate  passes  to  the  lessee  on  a  lease  such  as  those  executed  by 
Pentland  and  wife?  Not  an  absolute  fee,  certainly  ;  for  the  grant 
is  clogged  with  the  payment  of  rent,  and  the  possibility  of  a 
re-entry.  It  must  not  be  lost  sight  of  that,  at  the  date  of  the 
several  leases,  Mary  Pentland  was  seised  of  the  real  estate  subse- 
quently demised  in  her  own  right.  Her  husband  had  no  right 
therein  greater  than  an  estate  by  curtesy.  What  did  she  do, 
then,  to  devest  herself  of  her  estate  ?  She  made  conditional  grants 
of  the  several  lots  demised  conjointly  with  her  husband,  which,  had 
she  been  discovert,  she  could  have  made  alone.  But  the  argument 
on  the  other  side  is,  that  having  united  with  his  wife  in  the  leases, 
and  the  rent  reserved  having  been  made  payable  to  him  and  his 
wife,  therefore  he  has  a  new  estate — one  as  large  as  she  had.  That 
the  reservation  is  a  new  grant — a  new  estate;  and,  being  to  hus- 
band and  wife,  they  hold  by  entirety,  per  tout,  and  not  per  my. 

Now,  if  this  was  a  grant  to  husband  and  wife  of  a  new  estate 
which  neither  owned  before,  the  doctrine  of  holding  by  entirety 
might  be  applicable,  unless  in  construing  the  Act  of  March  31st, 
1812,  entitled  "An  Act  concerning  joint  tenancy,"  the  court  should 
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be  of  opinion  that  the  intention  of  the  Legislature  was  to  abolish 
the  jus  accrescendi  in  such  case;  and  with  all  due  deference  to  the 
opinion  of  Judge  KENT,  I  think  it  was  evidently  the  design  of  the 
Legislature  to  abolish  this  right  of  survivorship,  even  in  case  of 
husband  and  wife ;  for  the  most  general  terms  are  used,  "  of  what- 
ever kind  the  estate  holden  or  possessed  be ;"  "  the  part  of  those 
who  die  first  shall  not  accrue  to  the  survivor,  but  shall  descend 
and  be  subject  to  debts,  curtesy,"  &c.  Now,  there  is  no  doubt 
that  husband  and  wife  are  joint  tenants  of  an  estate  acquired  dur- 
ing coverture  in  some  sense.  Their  estate  has  the  four  properties 
of  joint  tenancy — the  unity  of  interest,  title,  time  and  possession ; 
and  every  one  concedes  that  it  is  incident  to  the  jus  accrescendi, 
which  it  was  the  manifest  intention  of  the  Legislature  to  destroy, 
unless  altered  by  the  Act  of  1812.  Our  Act  is  a  literal  transcript 
of  the  Act  of  Virginia  upon  the  same  subject :  and  Judge  TUCKER, 
in  his  notes  on  Blackstone,  inclines  to  the  opinion  that  the  jus 
accrescendi  is  abolished  in  the  case  of  a  joint  estate  held  by  hus- 
band and  wife.  Vide  3  Tucker's  Blackstone  181,  n. 

But  I  deny  that  the  rent  reserved  in  the  leases  referred  to  was 
a  new  grant.  It  is  the  creature  of  the  lessor,  not  of  the  lessee. 
It  is  the  consideration  on  which  the  lease  is  made,  and  without 
which  it  would  not  have  been  made.  It  is  the  terms  upon  which 
the  lease  must  be  accepted,  or  not  at  all.  They  are  dictated  by 
the  lessors,  and  the  grant  accepted  subject  to  them,  which  grant 
would  be  inoperative  without  them. 

The  fundamental  error  of  the  plaintiff  is  in  supposing  that  Wil- 
liam Pentland  and  Mary  his  wife  granted  an  absolute  fee-simple 
in  the  premises  demised  to  the  lessees,  and  that  they  in  turn 
granted  to  the  lessors  a  fee-simple  in  the  rent.  It  is  so  in  a  limited 
sense,  and  not  otherwise ;  or  perhaps  it  is  more  correct  to  say  it 
is  not  so  except  in  a  qualified  sense ;  that  is  to  say,  each  of  the 
parties  may  be  said  to  have  a  fee-simple,  the  one  in  the  land,  the 
other  in  the  rent,  so  long,  and  so  long  only  as  they  severally  enjoy 
the  one  the  land  and  the  other  the  rent ;  Plowden  557 ;  1  Cruise, 
tit.  1,  sect.  80;  but  the  moment  the  land  becomes  forfeited  to  the 
lessors  by  a  failure  on  the  part  of  the  lessees  to  perform  the  cove- 
nants and  stipulations  in  the  lease,  the  fee  in  the  land  is  gone  as 
to  them ;  1  Cruise,  tit.  13,  Ch.  2,  sect.  37 ;  and  the  fee  in  the  rent 
is  gone  as  to  the  lessors.  The  former  is  gone  by  agreement  of  the 
parties,  and  the  latter  is  merged  by  operation  of  law  in  the  fee- 
simple  of  the  land  re-invested  in  the  lessors.  Vide  title  I.,  sects. 
45,  46,  1st  vol.  Cruise  on  Real  Property,  and  note  ;  2  Cowen  246 ; 
1  Cruise,  title  13,  ch.  2,  sects.  50,  51.  It  is  manifest,  therefore, 
that  the  estate  granted  to  the  lessees  by  Pentland  and  wife  was 
not  a  fee-simple  absolute,  but  only  a  conditional,  qualified,  or 
defeasible  one.  But  the  very  language  of  the  leases  demon- 
strates this.  The  words  "  grant,  bargain,  sell,  alien,  enfeoff,  re- 
lease, and  confirm,"  are  not  made  use  of;  but  words  that  clearly 
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show  the  nature  of  the  estate  intended  to  be  conveyed,  viz :  "  grant, 
demise,  lease,  set,  and  to  farm-let ;"  besides,  in  a  deed  intended  to 
convey  a  fee-simple  absolute  are  contained  the  words,  "  the  rever- 
sions and  remainders,  rents,  issues,  and  profits  thereof,"  &c. ;  but 
in  these  deeds  of  lease  no  such  words  are  contained.  Of  course  it 
is  clear  that  the  lessors  granted,  and  the  lessees  took  a  conditional 
or  defeasible  estate. 

But,  it  may  be  asked,  what  has  this  to  do  with  the  question  at 
issue,  viz,  "the  quantum  of  estate  vested  in  William  Pentland  by 
force  of  the  reservation  in  the  lease  ?"  I  think  it  has  a  great  deal 
to  do  with  it.  It  serves  as  a  guide  to  the  intention  of  the  parties 
interested ;  and  it  answers  the  question,  "  do  these  deeds  of  lease 
increase  the  estate  of  William  Pentland,  or  lessen  that  of  his  wife?" 
The  leases  contain  a  provision  that  if  the  said  lessees  shall  not 
within  five  years  after  the  re-entry  of  the  lessors  for  condition  or 
covenant  broken,  comply  therewith,  then  and  in  that  case  "  the 
estate  of  the  said  William  Pentland  and  Mary  his  wife  shall 
become  absolute  in  the  premises,  to  all  intents  and  purposes  as  if 
these  indentures  had  never  been  made."  But  if  the  indenture  had 
never  been  made,  the  fee-simple,  subject  to  curtesy,  was  in  Mary 
Pentland  and  her  heirs,  and  not  in  her  husband :  she  was  seised 
in  her  own  right,  and  her  husband  was  seised  in  her  right. 

1  Saund.  Rep.  253,  note  4 ;  1  Douglass  329  ;  2  Saund.  283,  n.  1 ; 

2  Lutw.  1421. 

If  the  estate  became  forfeited,  what  estate  would  become  abso- 
lute ?  Not  the  rent,  for  that  the  lessors  had  a  right  to  without  a 
forfeiture.  It  must  be  the  estate  as  it  was  prior  to  the  date  of  the 
leases  ;  the  interest  of  the  lessees  reinvested  in  the  original  owner; 
but  Mary  Pentland  was  the  original  owner ;  therefore  the  estate 
would  reinvest  in  her,  subject,  as  originally,  to  the  curtesy  of  the 
husband.  That  is,  Mary  Pentland  would  be  in  as  of  her  former 
estate.  But  does  there  not  another  consequence  follow  from  this  ? 
It  is  clear,  to  me,  there  does.  It  is  inevitable,  that  if  Mary  Pent- 
land  was  in,  that  is,  seised  of  her  former  estate,  William  Pentland 
was  in  as  of  his  former  estate,  too.  The  estate  of  William  Pent- 
land  was  not  enlarged,  nor  that  of  his  wife  diminished.  By  the 
common  law  of  Pennsylvania  a  feme  covert  might,  by  joining  in 
a  deed  with  her  husband  and  undergoing  a  separate  examination, 
convey  her  real  estate.  1  Doll.  11,  17;  1  Peters 's  C.  C.  Rep.  188 ; 
Preamble  to  the  Act  of  'Mth  Feb.  1770.  This  she  conld  not  do  in 
that  manner  by  the  common  law  of  England.  1  Black.  Com.  444. 
Since  the  Act  of  24th  Feb.  1770,  which  is  in  affirmance  of  the 
common  law  of  Pennsylvania,  a  feme  covert  can  alien  her  real 
estate  only  in  the  mode  pointed  out  by  that  Act;  8  S.  4*  R-  303, 304; 
and  I  ask,  what  is  there  on  the  face  of  these  deeds  of  lease,  to  show 
an  intention  on  the  part  of  Mary  Pentland  to  grant  any  estate  to 
him?  She  did  grant  an  estate  to  the  lessees ;  and  it  is  not  denied 
that  she  might  have  granted  her  estate  to  her  husband,  if  she  had 
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so  willed  ;  but  did  she  do  this  ?  Certainly  not.  It  is  true  she  (or 
perhaps  it  might  be  more  properly  said  that  he),  reserved  the  rents 
payable  "  to  William  Pentland  and  Mary  his  wife ;"  (for  he  wrote 
the  leases  with  his  own  hand).  No  argument  can  be  drawn  from 
this ;  because  in  no  other  way  could  she  have  sold  or  leased  her 
real  estate,  than  by  uniting  with  her  husband  in  the  deed  ;  8  Serg. 
4"-  Rawle  303,  304 ;  the  Act  of  Assembly  authorized  her  to  do  it 
in  this  way  only ;  and  it  was  right  and  proper  that  he  should  be 
a  party  to  the  leases,  as  it  is  a  general  rule  that  he  must  join ;  and 
that  it  might  appear  on  the  face  of  the  deed  that  he  was  present 
to  protect  her  from  imposition.  2  Kent's  Com.  152-154. 

But  it  may  be  said  there  was  no  legal  necessity  to  make  the 
rents  payable  to  William  Pentland.  That  is  very  true  ;  and  if  a 
disinterested  hand  had  penned  the  leases,  unless  expressly  in- 
structed otherwise,  the  rent  would  have  been  made  payable  to 
Mary  Pentland  and  her  heirs.  But  it  by  no  means  follows  that 
making  the  rents  payable  to  William  Pentland  and  Mary  his  wife, 
makes  him  the  owner  of  these  rents  absolutely,  even  surviving  her; 
for  if  Mary  Pentland  had  a  fee  in  these  rents,  she  could  not  devest 
herself  of  that  fee  in  any  mode  other  than  that  directed  by  the 
Act  of  Assembly;  but  this  she  never  did,  as  to  the  rents,  and  of 
course  they  could  not  vest  in  her  husband  other  than  as  tenant  by 
the  curtesy.  The  mere  reservation  in  the  lease  could  not  have 
that  effect ;  for  here  was  no  new  grant  by  the  lessee ;  the  rent 
reserved  is  a  rent  service,  not  a  rent  charge,  which  it  would  have 
been  if  the  lessees  had  had  the  fee-simple  in  the  lands,  and  had 
granted  a  rent  to  Pentland  and  wife  and  their  heirs,  and  charged 
their  lands  for  its  payment  with  a  clause  of  distress.  See  In- 
gersoll  v.  Sergeant,  (1  Whart.  337).  There  was  no  new  indepen- 
dent estate  created  by  these  leases.  I  deny  that  the  rent  reserved 
was  a  new  grant.  It  was  the  creature  of  the  lessor,  not  of  the 
lessee.  It  is  the  consideration  on  which  the  lease  is  made,  and 
without  which  it  would  not  have  been  made.  It  is  the  terms 
upon  which  the  lease  must  be  accepted,  or  not  at  all.  They  are 
dictated  by  the  lessors,  and  the  grant  accepted  subject  to  them. 
It  was  that  annual  return,  which,  if  reserved,  although  not  made 
payable  to  any  one,  the  law  would  distribute  to  the  owner  prior 
to  the  demise,  or  his  heirs ;  3  Sound.  R.  370,  note  5 ;  Whitlock's 
Case,  (8  Rep.  138),  for  the  land  demised. 

But  the  land,  prior  to  the  leases,  was  Mary  Pentland's,  and 
therefore  the  rents  must  be  her's  too,  unless  she  did  something  to 
devest  herself  of  them.  There  is  nothing  tending  to  show  that  she 
did  anything  with  that  view,  but  the  reservation  of  the  rent  pay- 
able to  William  Pentland  and  Mary  his  wife.  Now  this  proves 
too  much ;  for  if  she  had  designed  to  make  a  gift  of  the  rents  and 
her  estate  in  the  land  to  her  husband,  she  would  have  made  the 
rents  payable  to  him  alone,  and  clothed  him  with  the  exclusive 
right  of  re-entry  for  condition  broken.  And  even  if  she  had  done 
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that,  it  would  have  required  clear  evidence  of  her  intention  to 
devest  herself  and  her  heirs  of  her  estate  before  this  would  be 
so  construed.  1  Vern.  213;  Anibl.  687;  2  Ibid.  407;  2  Chanc. 
Cas.  98,  161 ;  1  Bligh  104.  But  this  intent  is  negatived  by  the 
terms  of  the  lease ;  for  the  right  of  re-entry  and  to  receive  the 
rent  are  reserved  to  William  Pentland  and  Mary  his  wife ;  which 
is  the  same  as  if  they  had  been  reserved  to  Mary  Pentland  and 
her  husband ;  and  if  this  phraseology  had  been  adopted,  it  would 
have  been  clear  that  the  reservation  to  him  or  the  use  of  his  name 
at  all,  went  upon  the  supposition  that  as  he  is  viewed  as  her  legal 
guardian,  it  was  necessary  to  use  his  name  as  well  as  her's,  for 
conformity. 

But  if  any  portion  of  her  former  estate  can  re-invest  in  Mary 
Pentland  by  virtue  of  her  re-entry,  this,  it  strikes  me,  is  conclu- 
sive that  she  has  never  parted  with  such  portion,  nor  indeed  with 
any  portion  of  her  former  estate,  and  that  she  never  intended  to 
part  with  it.  By  the  very  terms  of  the  lease  she  had  reserved  to 
herself  the  right  of  re-entry ;  and  if  after  such  re-entry  the  lessees 
failed  for  a  certain  time  to  comply  with  the  covenants,  &c.  of  the 
lease,  her  estate  in  the  premises  became  absolute,  to  all  intents 
and  purposes  as  if  she  never  had  demised  the  premises.  Of  course, 
if  she  could  by  a  contingency  that  might  happen,  be  re-seised  of 
her  former  estate,  she  could  not  have  designed  to  deprive  herself 
or  her  heirs  of  her  estate  in  the  lands,  and  therefore  she  never 
granted  any  portion  of  them  (except  by  the  marriage)  to  her  hus- 
band. He  consequently  can  have  no  greater  estate  in  these  rents 
or  the  lands  demised  than  such  as  he  is  entitled  to  as  tenant  by 
the  curtesy  of  her  other  lands.  The  lands  may  become  absolutely 
forfeited.  Coke  Littleton,  section  325  ;  5  Serg.  fy  Rawle  375 ;  3 
P.  R.  464 ;  and  the  benefit  of  the  forfeiture  can  enure  only  to  the 
donor,  lessor,  &c.  2  Cruise,  title  13.  "  Estates  on  condition," 
Ch.  I.  sec.  15,  and  not  to  a  stranger.  Ibid. 

I  may  add  to  this  deduction  from  the  language  of  the  leases,  a 
matter  of  fact  which  I  consider  conclusive  as  to  the  understand- 
ing of  Pentland  himself  in  regard  to  the  extent  of  his  estate  in 
these  rents.  On  the  17th  November  1841,  he  presented  a  petition 
to  the  Orphans'  Court,  which  is  No.  36  of  October  Term  1841, 
praying  for  the  appointment  of  a  guardian  for  his  son,  in  which 
he  recites  "  that  the  said  Mary  Pentland,  wife  of  the  petitioner, 
died  leaving  issue  a  child  Andrew  Watson  Pentland,  to  whom  by 
the  laws  of  this  Commonwealth  the  title  to  the  said  real  estate 
descended,  subject  to  the  life  estate  therein  of  this  petitioner." 
On  the  same  day  William  Pentland  presented  another  petition  to 
the  Orphans'  Court  for  the  appointment  of  auditors  to  ascertain 
the  amount  of  his  liabilities  and  the  quantum  of  his  estate,  &c.,  in 
which  he  makes  the  same  recitals  as  above,  and  in  which  he 
enumerates  the  very  ground-rents  in  question,  and  swears  to  the 
petition ;  that  is,  he  swears  that  "  the  title  to  these  ground-rents 
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(inter  alia)  vests  in  his  son,  subject  to  the  life  estate  of  William 
Pentland."  Besides,  the  auditors  in  their  report  say  expressly, 
that  "  the  interest  of  the  petitioner  William  Pentland  in  the  pre- 
mises is  a  tenancy  by  the  curtesy."  On  the  13th  December  1841, 
William  Pentland  presented  his  petition  to  the  Orphans'  Court  for 
leave  to  sell  a  portion  of  his  wife's  estate,  in  which  he  recites  that 
"  the  interest  of  your  petitioner  in  the  said  premises  is  a  tenancy 
by  the  curtesy ;  and  the  interest  of  the  said  minor  is  a  reversion 
expectant  upon  the  determination  of  the  life  estate  of  this  peti- 
tioner." He  swears  to  this  petition  too.  And  if  these  recitals  do 
not  amount  to  a  declaration  of  trust,  I  am  at  a  loss  to  see  what 
would  amount  to  such  declaration.  Now,  if  the  leases  negative 
the  idea  of  any  act  of  the  wife  manifesting  an  intention  to  increase 
the  estate  of  her  husband  in  her  lands,  surely  these  recitals  and 
oaths  manifest  clearly  that  no  such  intention  ever  entered  the  head 
of  either  husband  or  wife  till  it  was  found  convenient  for  certain 
purposes  to  swell  the  life  estate  of  the  husband  into  an  absolute 
fee-simple,  the  direct  tendency  of  which  too  would  be  to  shut  out 
for  ever  the  most  remote  hope  of  payment  of  a  large  number  of 
meritorious  creditors. 

But  it  will  be  said  on  the  other  side  that  the  plaintiff  is  an  in- 
nocent purchaser  without  notice.  How  can  he  pretend  this?  The 
property  was  in  the  possession  of  the  sequestrator  at  the  time. 
This  was  a  matter  of  record;  besides,  unequivocal  possession  has 
been  always  deemed  notice ;  and  there  is  nothing  in  this  case  to 
exempt  the  purchaser  at  sheriff's  sale  from  the  usual  consequences 
of  such  notice.  In  addition  to  this,  it  is  a  matter  of  record  that 
the  purchaser  himself  conducted  the  levy  and  sale,  procured  the 
defendant  to  waive  inquisition,  and  to  consent  to  a  sale  on  a  fieri 
facias  to  July  Term  1843.  How,  then,  can  he  pretend  want  of 
notice  ? 

The  courts  in  Pennsylvania  have  gone  great  lengths  to  prevent 
the  alienation  of  the  wife's  real  estate.  The  Legislature  too  seem 
to  incline  the  same  way.  The  Act  of  February  1770,  had  in  view 
the  restraining  the  power  of  the  married  woman  over  her  own 
property  (real)  to  the  one  mode  of  alienation;  and  the  48th  section 
&c.  of  the  Act  of  29th  March  1832,  title  partition  in  the  Orphans' 
Court,  seems  to  have  the  same  object.  The  courts,  seconding  these 
views,  have  decided  that  a.  feme  covert  shall  be  deemed  to  have  no 
power  of  alienation  or  to  encumber  other  than  what  is  expressly 
given  or  reserved  in  the  instrument  that  creates  the  trust.  1  Rawle 
147;  2  Whart.  11 ;  3  Whart.  309;  and  cases  cited.  Executors  have 
no  right  to  pay  a  debt  of  the  husband  with  a  legacy  left  to  the 
wife,  without  the  order  or  consent  of  the  husband.  3  Whart.  415. 
Even  personalty  secured  for  the  separate  use  of  the  wife  is  not 
liable  to  be  levied  on  for  the  debts  of  the  husband.  5  Whart.  1 17 ; 
Ibid.  44.  If  the  trustees  of  a  married  woman's  estate  die,  so  that 
the  estate  falls  to  herself,  the  husband  will  not  be  permitted  to 
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touch  the  fund  until  he  secures  it  as  it  was  in  the  hands  of  the 
trustees.  11  Serg.  fy  Rawle  255.  Chief  Justice  TILGHMAN,  in 
Huston  v.  Hamilton,  (2  Binn.  393),  says,  "  If  the  husband  takes  but 
an  estate  for  life,  the  remainder  goes  where,  unless  there  is  a  clear 
intent  to  the  contrary,  it  ought  to  go,  to  the  heirs  of  the  wife, 
where  it  belonged."  Chief  Justice  GIBSON,  in  the  case  of  Ferree  v. 
The  Commonwealth,  (8  Serg.  fy  Rawle  315),  uses  still  stronger 
language.  See  also  Stoolfoos  v.  Jenkins,  (  Ibid.  167),  "  It  never 
was  an  object  with  the  Legislature  to  transfer  the  real  estate  of 
the  wife  to  the  husband.  For  myself,  I  shall  never  consent  to  give 
effect  to  a  claim  by  the  husband,  or  those  in  his  stead,  to  what 
was  at  any  time  the  wife's  real  estate,  where  it  is  possible  to  defeat 
it  by  any  construction,  however  forced."  5  Watto  fy  Serg.  501. 

As  to  equity  of  redemption  of  the  wife's  lands,  see  1  Ferw.213; 
Ambl.  687;  ajso  Weeks  v.  Haas,  (3  Watts  4*  Serg.  520),  where 
the  Chief  Justice  puts  it  on  its  true  ground,  upon  the  considera- 
tion. Also  Demarest  v.  Wynkoop,  (3  Johns.  Ch.  129),  and  2  Pick. 
517. 

The  courts  have  gone  far  on  the  subject  of  trusts.  As  to  result- 
ing trusts,  see  10  Ves.  Jun.  360 ;  1  Ves.  375 ;  15  Ves.  43 ;  IP. 
Will.  321 ;  1  Equit.  Cas.  Ab.  380 ;  2  Ibid.  744 ;  1  Atk.  60 ;  2  Atk. 
150;  Cox  v.  Grant,  (1  Yeates  164);  Fogler  v.  Goback,  (2  Ibid. 
119) ;  Gregory  v.  Setter,  (1  Dal.  193) ;  Thompson  \.  White,  (Ibid. 
424) ;  3  Bin n.  302.  I  have  consulted  Chew's  Case,  (5  Rawle  160) ; 
1  P.  R.  389  ;  1  Watts  309 ;  2  Rawle  136 ;  16  Serg.  $  Rawle  60 ; 
5  Watts  205 ;  17  Serg.  $  Rawle  361 ;  8  Watts  519  ;  4  Whart.  22 ; 
1  Rawle  455. 

The  court  will  see  that  the  law  for  which  the  gentleman  on  the 
other  side  contends  may  be  conceded  to  be  the  law  where  there 
is  a  direct  grant  to  husband  and  wife  of  something  which  they  or 
either  of  them  never  enjoyed  before ;  but.  it  must  be  a  case  where 
the  grant  is  clear  and  unequivocal ;  where  there  is  no  room  left 
to  doubt  as  to  the  intended  bounty  of  the  donor.  But  suppose  that 
some  striking  undoubted  fact  negatived  the  intention  to  grant  to 
husband  and  wife;  would  the  law,  whatever  its  deductions  under 
other  circumstances  might  be,  disregard  this  intention  ?  Certainly 
not. 

M'Ca?idless,  for  defendant  in  error. 

Before  the  statute  Quia  Emptores,  (18  Ed.  \,A.D.  1290),  where 
a  man  had  made  a  feoffment  in  fee-simple,  by  deed  or  without 
deed,  yielding  to  him  and  his  heirs  a  certain  rent,  this  was  a  rent 
service.  See  Litt.  216.  The  estate  of  the  feoffee  was  a  fee  farm, 
and  that,  of  the  feoffor  was  a  rent  service.  The  tenant  in  fee 
farm  was  not  bound  to  pay  relief,  or  do  any  other  thing  that  was 
not  contained  in  the  feoffment  but  fealty.  Terms  de  la  Ley,  Voce, 
Fee  Farm,  p.  220 ;  Adams  on  the  Law  of  Distress  22 ;  Co.  Litt. 
142.  In  England  this  fee  farm  or  rent  service  is  converted  into  a 
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rent  charge  by  force  of  the  Stat.  Quia  Emptores,  which  pre- 
vented subinfeudation  in  fee,  unless  by  the  chief  lord,  and  since, 
Blackstone  says,  (2  BL  43),  a  fee  farm  rent  is  a  rent  charge  issu- 
ing out  of  an  estate  in  fee,  and  is  only  letting  lands  to  farm  in  fee- 
simple  instead  of  the  usual  methods  of  for  life  or  years. 

But  as  that  statute  is  not,  and  never  was,  in  force  in  Pennsyl- 
vamaTS"lebffment  in  fee  reserving  rent,  remains  a  rent  service. 
Ingersoll  v.  Sergeant,  (1  Wharton  337).  And  upon  a  feoffment 
in  fee,  the  entire  estate  vests  in  the  feoffee,  and  he  holds  from  the 
Commonwealth  as  the  feoffor  held,  subject  to  fealty  only,  with  the 
right  of  escheat  in  default  of  heirs  or  kindred  to  inherit.  I  say  in 
the  Commonwealth,  because  by  the  devesting  Act  of  27th  Novem- 
ber 1779,  the  fealty  due,  and  all  possibility  of  revestiture  in  the 
proprietary's  family  was  vested  in  the  Commonwealth.  The 
inheritance  in  the  lands  passes  by  the  feoffment  to  the  feoffee,  and  a 
new  estate  of  inheritance  is  created  by  the  reservation ;  and  this 
point  is  determined  in  Scott  v.  Lunt,  (7  Peters  596),  where  it  is 
held  law  that  a  fee  farm  rent  is  an  estate  of  inheritance.  That  our 
ground-rents  in  fee  are  estates  of  inheritance,  see  Ingersoll  v.  Ser- 
geant, (1  Whart.  359, 360).  It  is  said  that  without  a  reversion  in  the 
'  feoffor  there  cannot  be  a  renTservice  created.  This,  in  reference 

to  the  operation  of  the  statute  Quia  Emptores,  is  true ;  but  as  that 
statute  does  not  operate  on  our  estates,  every  feoffment  in  fee 
reserving  a  rent  certain  is  a  rent  service  in  Pennsylvania. 

The  tenant  is  seised  of  an  estate  in  fee-simple  upon  condition  at 
!  common  law,  and  the  reverter  or  bare  possibility  of  the  feoffor  to 
have  again  his  estate,  is  not,  by  the  operation  of  the  Stat.  de  Donis, 
A.  D.  1285,  changed  into  an  estate  in  reversion,  inasmuch  as  the 
reverter  or  bare  possibility  is  vested  in  the  Commonwealth,  to 
whom  the  land  will  escheat  when  the  inheritable  blood  of  the 
tenant  expires.  The  statute  De  Donis  was  passed  purposely  to 
overreach  fee-simples  conditional,  and  prevent  the  person  seised 
of  such  an  estate  from  alienating  it,  when  he  had  performed  the 
condition.  Lift.,  sect.  13 ;  Co.  Litt.  19  ;  2  BL  112.  But  the  fruits 
of  the  statute  were  opposed  to  our  landed  institutions;  and  by 
Act  of  Assembly  the  donor's  ultimate  estate  expectant  is  docked 
by  an  ordinary  conveyance  when  entered  on  record  on  motion  in 
court,  thus  showing  that  the  law  abhors  perpetuities,  so  much  so, 
that  by  an  open  and  avowed  act  done  in  open  court,  the  intention 
of  the  donor  and  his  perpetual  estate  may  both  be  defeated ;  and 
there  is  no  difference,  in  the  principle,  whether  this  supposed 
reversion  remains  in  the  feoffor  after  having  given  away  an  estate 
of  inheritance,  or  in  the  donor;  they  both  tend  to  create  perpetui- 
ties, if  the  mind  should  give  equal  support  to  them. 

The  feoffment  by  Pentland  and  wife,  however,  creates  an  estate, 
although  conditional  at  common  law.  Yet  as  the  estate  must  be 
defeated,  if  at  all,  by  forfeiture,  it  is  submitted  whether  forfeiture 

in  such  case  exists  in  Pennsylvania.     The  re-entry  given  to  the 
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lessees,  their  heirs  or  assigns,  is  not  for  the  purpose  of  defeating 
the  lessee's  estate,  but  by  way  of  distress  for  satisfaction  for  this 
r^nrTn~arrear.  And  upon  payment  of  the  rent  in  arrear  and 
costs,  the  tenant  is  entitled  to  be  restored  to  his  possession ;  and 
although  it  is  stipulated  that  if  the  arrears  be  not  paid  in  five 
years  then  the  possession  of  the  lessor  who  enters  shall  become 
absolute,  as  if  the  indenture  never  had  been  made,  yet  as  courts 
relieve  against  mortgagees  who  enter  upon  clauses  aT  positive  as 
this1,  tR6y  will  ttlso  relieve  the  tenant  under  such  conditions  as  are 
purely  for  payment  of  money.  It  has  been  adjudged  that  the 
lessor  entering  upon  the  premises  of  his  tenant  under  such  a  con- 
dition where  it  is  only  to  compel  the  payment  of  rent,  gains  no 
freehold  by  such  entry ;  and  that  when  the  yearly  sum  due  upon 
such  a  feoffment  is  assigned  by  the  feoffor,  such  assignment  carries 
With  it  the  right  of  entry  also.  See  Co.  Lift.  203,  note  5,  and  the 
cases  there  cited.  But  if  the  condition  be  such  that  the  re-entry 
defeats  the  estate,  the  case  is  very  different ;  but  still  even  in  that 
case,  as  the  law  abhors  forfeiture,  and  the  tenant  having  complied 
with  the  principal  condition,  which  was  to  build  and  complete 
buildings  rendering  the  tenement  productive  and  valuable,  the 
courts,  in  the  exercise  of  just  and  equitable  powers,  would  restore 
the  tenant  on  payment  of  what  was  justly  due. 

It  seems,  then,  that  this  would  have  been  an  estate  of  inherit- 
ance at  common  law ;  and  the  argument  that  the  lessors  retain  a 
reversionary  interest  is  not  supported  even  by  the  old  cases. 
And  it  seems  clear,  too,  that  the;  tenure  by  which  the  people  of 
Pennsylvania  held  from  the  Proprietors  was  free  socage,  to  which 
fealty  only  was  incident ;  the  same  that  is  already  termed  fee 
farm ;  and  that  all  the  tenant  could  acquire  from  them  was  an 
estate  of  inheritance  :  and  when  such  tenant  granted  away  such 
an  estate,  no  part  of  the  original  estate  or  its  incidents  could 
remain  in  him.  Pentland  and  wife  being  then  seised  of  the  rent 
by  entireties,  the  survivor  takes  the  whole.  Co.  Lift.  187;  Free- 
stone v.  Parratt,  (5  T.  R.  652) ;  Back  v.  Andrews,  (2  Vern.  120) ; 
Green  v.  King,  (2  Blac.  R.  1211  ;  4  B.  #  Add.  303;  Free,  in 
Chan.  1 ;  2  Preston  on  Abstracts  39. 

The  law  is  the  same  whether  it  be  in  remainder,  reversion,  or 
possession.  2  Levinz  39;  Co.  Litt.  187;  Litt.  sec.  673;  1  Dana's 
Ky.  Rep.  37;  3  Randolph's  Rep.  183-4-5;  3  Rep.  5;  1  Dana's 
Ky.  Rep.  243 ;  4  Kent's  Com.  362 ;  2  Bl.  Com.  182 ;  Jackson  v. 
Stevens,  (16  Johns.  Rep.  110) ;  Rogers  v.  Benson,  (5  Johns.  Chan. 
Ca.  437) ;  Shaw  v.  Hearsey,  (5  Mass.  521) ;  Den  v.  Hardenbergh, 
(5  Halst.  42) ;  Terms  de  la  Ley  271  ;  3  Keb.  1 1  ;  2  Saunders  380 ; 
1  Levinz  11,  135;  Allen  v.  M'Masters,  (3  Watts  181);  Pratt  v. 
Lewis,  (4  Whart.  22) ;  Gibson  v.  Todd,  (1  Rawle  455). 

That  a  party  is  estopped  by  his  own  deed  from  denying  the 
facts  contained  in  or  alleging  a  claim  inconsistent  with  it.  2  Roll. 

VIII. — 16  L 
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Ab.  447;  Co.  LUt.  47;  1  Wharton  356;  Bell  v.  Brown,  (1  How- 
ard 169) ;  Law  Journal,  Vol.  3,  No.  2,  p.  48,  49  ;  6  Binn.  418; 
1  Shep.  T.  S.  77 ;  2  7ta/.  246.  Sealed  writings  explain  them- 
selves; and  it  is  the  province  of  the  court  to  declare  the  intention 
of  the  parties  and  their  motives  from  the  writing,  unless  im- 
peached for  fraud. 

1.  By  the  common  or  ancient  law  husband  and  wife  could  con- 
vey the  inheritance  in  lands  of  which  the  husband  was  seised  in 
her  right,  by  two  modes  of  common  assurance.     1.  By  a  common 
recovery.     1  Preston   Con.   254  to  257 ;    Co.  Litt.  122.     2.  By 
acknowledgment  of  a  feoffment  of  record.     Co.  Litt.  50.     This  lat- 
ter mode  is  called  a  "  fine,"  because  it  is  founded  on  an  actual 
suit,  and  the  acknowledgment  on  record  puts  an  end  to  all  con- 
troversies between  the  same  parties  for  the  same  land.     Its  several 
parts;  1.  Writ  of  covenant ;  2.  License  to  agree;  3.  The  concord 
of  agreement ;  4.  Record  ;  5.  Foot  or  indenture  of  the  fine ;  6.  Pro- 
clamations.    Common  recovery  was  much  more  complicated,  and 
therefore  disused. 

2.  If  tenant  by  the  curtesy  became  seised  of  the  freehold  by 
the  birth  of  a  son  who  could  inherit  the  land,  yet  the  father  could 
lawfully  alien  this  land  and  defeat  the  entry  of  the  son  after  the 
father's  death  by  binding  him  to  warranty.     This  was  remedied 
by  6  Ed.  1,  cap.  3,  A.  D.  1278,  by  making  void  the  warranty 
unless  assets  of  equal  value  descended  to  him  from  his  father.     So 
that  the  warranty  of  the  tenant  by  the  curtesy  with  assets,  is  a 
good  plea  in  bar  of  the  heir  of  the  mother.     Rob.  Dig.,  stat.  208-9. 
By  fine  levied   in  the  King's  Court  the  heir  was  barred.     This 
mode  of  warranty  was  excepted  by  the  statute,  and 

3.  This  gave  rise  to  the  32  Henry  8,  cap.  28,  A.  D.  1540,  pro- 
hibiting the  husband  and  wife  from  creating  long  leases  or  dispos- 
ing of  the  wife's  inheritance  longer  than  during  the  coverture,  &c., 
(without  it  be  by  fine  levied  by  husband  and  wife).     From  this 
statute,  however,  feoffments  of  record  by  husband  and  wife  are 
excepted.     See  6  Rob.  Dig.  221.     Therefore  I  presume  there  was 
nothing  to  prevent  husband  and  wife  from  conveying  the  lands  of 
the  wife  for  "  a  fee  farm  rent,  rent  charge,  or  other  rent,"  not 
inconsistent  with  the  rights  of  the  lord  of  the  fee. 

By  the  laws  agreed  upon  in  England,  it  was  provided  that  all 
grants  of  lands  should  be  in  a  certain  form  ;  that  to  avoid  complex 
conveyances  a  short  form  was  annexed  to  the  law ;  three  estates 
could  be  created,  and  the  grant  must  determine  which — inherit- 
ance for  life  or  for  years — to  be  acknowledged  in  court  and  en- 
rolled;  A.  D.  1682;  laws  agreed  on,  sect.  78,  Prov.  Laws  Penn. ; 
Act  of  24th  Feb.  1770,  Stroud's  Purd.  275-6,  an  Act  for  the 
better  confirmation  of  estates  of  persons  holding  or  claiming 
under  feme  coverts,  and  for  establishing  a  mode  by  which  husband 
and  wife  may  hereafter  convey  their  estates.  "  Whereas  it  has 
heretofore  been  the  custom  and  usage,  ever  since  the  settlement 
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of  this  province,  in  transferring  the  estates  of  feme  coverts,  in 
many  cases  for  the  husband  and  wife  to  execute  the  deed  in  pre- 
sence of  witnesses  only ;  and  in  other  cases  after  such  execution 
to  acknowledge  the  same  before  a  justice  of  the  peace,  &c.,  &c." 
Sect.  1  confirms  all  bargain  and  sales,  lease  and  releases,  feoff- 
ments  and  other  deeds  of  assurance  whatsoever,  bonafide  made, 
&c.  "  Sect.  2.  Be  it  enacted  that  where  any  husband  and  wife 
shall  hereafter  incline  to  dispose  of  and  convey  the  estate  of  the 
wife,  or  her  right  of,  in,  or  to  any  lands,  tenements,  or  heredita- 
ments whatsoever,  it  shall  be  lawful  to  and  for  the  said  husband 
and  wife  to  make,  seal  and  deliver  any  grant,  bargain  and  sale, 
lease,  release,  feoffment,  deed,  conveyance  or  assurance  in  the  law 
whatsoever,  &c."  Acknowledgment  before  one  of  the  Judges  of 
the  Supreme  Court,  or  a  justice  of  the  County  Court,  Court  of 
Common  Pleas;  the  Judge  taking  such  acknowledgment  to  examine 
the  feme  separate  and  apart  from  her  husband,  and  read  or  other- 
wise make  known  to  her  the  contents ;  and  if  upon  such  separate 
examination  she  declares  that  she  did  voluntarily,  and  of  her  own 
free  will  and  accord,  seal,  and  as  her  act  and  deed  deliver  the  said 
deed  of  conveyance  without  any  coercion  or  compulsion  of  her 
husband,  such  deed  shall  be  as  good,  to  all  intents  and  purposes, 
as  if  she  had  been  feme  sole,  and  not  covert,  any  law,  usage,  &c. 

If  a  man  seised  of  lands  of  the  part  of  his  mother  makes  a  lease 
for  life  or  gift  in  tail,  reserving  rent  to  him  and  his  heirs,  this  rent 
shall  go  with  the  reversion  to  the  heirs  of  the  part  of  the  mother; 
because  the  nature  of  the  contract  is  such,  that  the  retribution 
should  go  to  those  that  lose  the  profit  of  the  lands  during  the  lease 
or  gift.  Co.  Litt.  12  b.  But  if  he  had  made  a  feoffment  in  fee 
reserving  rent  to  him  and  his  heirs,  this  rent  shall  go  to  the  heir 
of  the  part  of  the  father;  because  here  is  an  entire  disposition  of 
the  lands,  and  the  rent  is  in  the  nature  of  a  new  purchase,  coming 
into  the  family  from  the  grant  of  the  feoffee ;  and  therefore  the 
blood  of  the  father  shall  be  preferred,  Co.  Litt.  12  6 ;  Gilbert  on 
Rents  72  (marg.).  And  where  the  lease  is  by  deed  indented  by 
sundry  lessors,  they  are  estopped  to  claim  the  rent  in  any  other 
manner  than  it  is  reserved  in  the  deed,  because  the  indenture  is 
the  deed  of  each  party,  and  no  man  shall  be  allowed  to  recede 
from  his  own  solemn  act.  2  Roll.  Ab.  447  ;  Co.  Litt.  47. 

A  rent  charge  or  rent  service  which  is  reserved  on  a  grant  in 
fee,  is  a  fee  farm  rent.  The  name  is  founded  on  the  perpetuity  of 
the  rent  or  service,  and  not  on  the  quantum.  Harg.,  n.  5 ;  Co. 
Litt.  144 ;  Doug.  605.  And  it  seems  that  a  rent  service  is  insepa- 
rable from  the  reversion  ;  so  that  granting  lands  at  this  day,  re- 
serving a  rent  in  fee,  would  be  a  rent  charge.  3  Bl.  Com.  43 ; 
Woodfall  L.  4*  T.  108.  A  rent  charge  is  where  the  owner  of  the 
rent  has  no  future  interest  expectant  in  the  land  or  reversion ;  as 
where  a  man  maketh  over  by  deed  his  whole  estate  in  fee-simple 
with  a  certain  rent  payable  thereout,  and  adds  to  the  deed  a  cove- 
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nant  or  clause  of  distress  that  if  the  rent  be  in  arrear  or  behind 
it  shall  be  lawful  to  distrain  for  the  same  ;  in  this  case  the  land  is 
not  liable  to  distress  of  common  right,  but  by  virtue  of  the  clause 
in  the  deed.  Woodfall  108;  Gilbert  on  Rents  15,  16,  20;  Co. 
Litt.  217  a,  218;  Gilbert  28;  Co.  Litt.  139;  Cro.  El.  595; 
2  Co.  54.  By  the  statute  De  Donis,  Westm.  2,  the  feudal  right  of 
reverter  was  turned  into  a  reversion  in  the  feoffor,  the  law  for  the 
former  reasons  obliged  the  tenant  in  tail  to  do  the  same  services 
to  the  donor  which  he  was  obliged  to  by  his  superior  lord :  be- 
cause this  was  an  estate  of  inheritance,  and  might  possibly  last 
for  ever.  Gilbert  on  Rents  12  ;  Co.  Litt.  23  a,  sec.  19. 

Reservation  is  a  clause  in  a  deed  whereby  the  feoffor,  grantor, 
or  lessor,  reserves  some  new  thing  to  himself  out  of  that  which  he 
granted  before.  Reservation  differs  from  an  exception :  the  latter 
is  ever  part  of  the  thing  granted,  and  of  a  thing  in  esse  at  the  time; 
while  the  former  is  of  a  thing  newly  created  or  reserved  out  of  the 
thing  demised  that  was  not  in  esse  before.  In  every  good  reser- 
vation four  essentials  must  be  observed.  1.  Reservation  must  be 
by  apt  words,  as  yielding,  paying,  reserving,  &c.  2.  It  must  be 
something  issuing  out  of  the  thing  granted  or  demised,  and  not 
part  of  the  thing  itself.  3.  It  must  be  out  of  such  thing  whereon 
the  grantor  can  resort  to  distrain.  4.  It  must  be  made  to  the 
grantor,  and  not  to  a  stranger ;  so  that  by  a  reddendum  the  rever- 
sion or  inheritance  cannot  be  reserved,  as  such  a  reservation  in 
a  feoffment  in  fee  would  be  repugnant  to  the  grant.  Plow.  132 ; 
Co.  Litt.  47 ;  Plow.  13 ;  8  Co.  78.  See  particularly  Sheppard's 
T.  163. 

In  an  exception,  six  essentials  must  occur.  1.  Apt  words  to 
make  it  one.  2.  It  must  be  part  of  the  thing  granted,  and  not  any 
other.  3.  It  must  be  part  only,  and  not  all  of  anything  granted. 
4.  It  must  be  a  particular  thing  out  of  a  general  thing,  and  not 
vice  versck.  5.  It  must  be  such  as  he  may  have  as  doth  properly 
belong  to  him.  6.  It  must  be  of  such  a  thing  as  is  severable  from 
the  thing  granted.  Sheppard's  T.  77,  78,  79  ;  Co.  Litt.  47. 

1.  A.  B.  covenants  to  pay  the  rent  yearly  for  ever,  the  taxes 
and  assessments  during  the  term.  2.  Distress  reserved  and  re- 
entry when  two  years'  rent  are  in  arrear,  subject  to  the  tenant's 
right  to  pay  such  arrears  and  what  may  accrue,  and  costs,  within 
the  term  of  five  years.  3.  Also  subject  to  re-entry  by  the  lessors, 
if  tenants  fail  to  complete  the  buildings  on  the  premises,  to  hold 
until  the  tenant  shall  give  satisfactory  security  that  the  covenant 
will  be  complied  with  if  that  be  done  within  five  years  after  re- 
entry ;  "  in  such  case  the  title  of  the  said  William  Pentland  and 
Mary  his  wife,  their  heirs  and  assigns,  to  become  absolute  in  the 
premises  in  law  and  equity,  to  all  intents  and  purposes  as  if  this 
indenture  had  never  been  made." 

Estates  upon  condition  are  of  two  sorts.  Co.  Litt.,  sect.  325, 
p.  201.  1.  Condition  in  law  is  where  the  law  annexes  a  condition 
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to  the  contract  of  the  parties  without  words  used  to  express  the 
same :  2.  Condition  in  deed  ;  as  where  a  man  by  deed  indented 
enfeoffs  another  in  fee-simple,  reserving  to  himself  and  his  heirs  a 
yearly  certain  rent,  payable  at  one  or  divers  days,  per  annum : 
and  if  the  rent  be  behind,  it  shall  be  lawful  for  the  feoffor  and  his 
heirs  to  enter  into  the  lands  and  tenements,  or  if  the  rent  be  behind 
a  week,  month  or  year,  that  then  the  feoffor  and  his  heirs  may 
enter.  In  these  cases,  if  the  rent  be  not  paid,  the  feoffor  may 
enter  and  hold  as  of  his  former  estate  and  interest  thereof.  This 
is  an  estate  upon  condition,  because  the  estate  of  the  feoffor  is 
defeasible  if  the  condition  be  not  performed.  If  the  feoffor  assigns 
to  another  the  annual  sum,  the  right  of  entry  and  perception  of 
the  rents,  issues  and  profits  of  the  land  charged  with  the  payment, 
passes  to  the  assignee.  Co.  Lift.,  sect.  327,  Harg.,  note  3.  If  two 
years'  rent  be  in  arrear,  the  feoffors,  their  heirs  and  assigns  may 
re-enter ;  and  the  estate  of  the  assignees  is  also  to  become  absolute 
in  the  premises,  &c. 

It  is  barely  possible  that  the  rents,  issues  and  profits  of  the  pre- 
mises will  not  always  more  than  pay  the  ground-rent  and  taxes,  so 
that  it  is  altogether  impossible  that  a  re-entry  was  even  dreamed 
of,  defeating  the  feoffment  after  the  buildings  were  put  on  the 
lot ;  but  in  case  the  tenant  failed  in  the  covenant  to  build,  then 
the  restoration  of  the  seisin  might  have  been  contemplated  by  the 
feoffors.  But  the  right  of  entry,  if  exercised,  would  not  restore 
the  seisin ;  for  the  feoffors,  their  heirs  or  assigns,  must  hold  for  the 
tenant  for  five  years,  and  then  if  the  arrears  be  not  paid,  the  estate 
becomes  absolute. 

The  inheritance  under  these  leases  vested  immediately  in  the 
lessees,  because  the  grant  is  to  S.  W.,  his  heirs  and  assigns  for 
ever,  in  consideration  of  a  rent  covenanted  to  be  paid  to  the 
feoffors,  their  heirs  and  assigns  for  ever.  The  rule  in  Shelly's 
Case  settles  the  point  that  the  estate  for  life  and  the  inheritance 
at  once  coalesce  when  limited  to  the  same  person,  although  there 
are  intermediate  remainders  or  conditions.  Co.  Litt.  3766,  note  1. 
And  the  word  "  term"  not  only  signifies  "  interest,"  but  "  time." 
8  Co.  95;  1  Burr.  282;  2  Bl  Com.  144;  1  Rep.  153. 

In  Weeks  v.  Haas,  (3  Watts  fy  Serg.  520),  Henry  Repley  died 
seised  of  a  tract  of  land,  leaving  issue  three  children.  Partition  was 
made,  and  Gilger  intermarried  with  Elizabeth,  and  John  Repley 
released  to  Jesse  Weeks,  who  married  Mary  Repley.  Weeks  and 
wife  released  to  Gilger  and  Repley  respectively  for  their  third  part 
each.  They  released  to  Weeks,  and  he  paid  them  $91,  the  differ- 
ence for  owelty.  Mary  Weeks  never  executed  any  conveyance 
for  her  own  share  of  the  estate.  The  sheriff  sold  the  interest  of 
Jesse  Weeks,  and  the  purchaser  had  notice  that  Weeks  had  only 
a  life  estate.  The  court  decided  that  Mrs  Weeks  might  have  con- 
veyed if  she  chose;  but  as  she  did  not,  and  tlic  object  of  the  par- 
ties was  partition  and  not  conversion,  a  purchaser  with  notice  was 
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bound.  But  if  he  had  not  notice  he  would  hold  the  fee.  The 
statute  (say  the  court)  gives  the  wife  power  over  her  own  pro- 
perty, and  she  could  have  contracted  on  her  own  terms.  There 
is  no  evidence  whatever  that  she  intended  to  make  a  gift  of  it  to 
her  husband.  The  only  intention  that  appears  was  to  reserve  her 
interest,  release  the  others,  and  take  back  an  equivalent.  This  is 
shown  by  the  deeds,  which  are  all  in  part  materia,  and  constitute 
one  agreement.  This  is  not  a  new  principle.  Kean  v.  Ridgivay, 
(16  Serff.  4*  Rawle  00.)  In  Davey  v.  Turner,  (1  Doll.  1 1),  husband 
and  wife  conveyed  the  lands  of  the  wife  to  trustees,  in  trust  for 
themselves  during  their  joint  lives,  and  to  the  survivor  in  fee,  and 
the  deed  was  acknowledged  in  the  usual  way.  Held,  that  the  deed 
was  valid.  M'Glinsey's  Appeal,  (14  Serg.  6?  Rawle  64),  is  a  case 
where,  from  the  circumstances,  the  intention  of  the  wife  to  make 
a  gift  to  her  husband  of  the  profits  of  her  separate  estate  was  pre- 
sumed. Pentland's  case  is  infinitely  stronger.  In  Dallam  v.  Wain- 
pole,  (1  P.  C.  C.  116),  the  wife  by  writing  directed  the  profits  of 
her  separate  estate  to  be  paid  by  her  trustee  to  her  husband. 
Hamersley  v.  Smith,  (4  WTiart.  126),  was  a  trust  for  the  wife,  but 
ceased  on  her  becoming  discovert,  and  then  making  an  assignment 
with  her  second  husband.  The  trustees  were  held  entitled  to  re- 
cover it  from  the  executors.  In  Pratt  v.  Lewis,  (4  Whart.  22),  hus- 
band and  wife  sold  the  estate  of  the  wife  to  one  of  their  children, 
took  a  bond,  and  stipulated  for  maintenance,  &c.  After  the  de- 
cease of  the  husband,  the  wife  cancelled  the  first  bond,  and  recileri 
that  she  was  then  a  married  woman,  and  incapable  of  contracting, 
&c.  Held,  the  bond  could  not  be  cancelled  by  her.  Where  a 
husband  takes  a  joint  obligation  to  himself  and  wife  for  a  debt  due 
to  herself  alone,  it  is  a  gift  to  the  wife,  who  takes  as  a  joint  pur- 
chaser, and  by  survivorship,  and  in  her  own  right,  unless  the  pro- 
ceeds should  be  wanted  on  a  deficiency  of  assets,  for  payment  of 
debts  or  perhaps  legatees.  Gibson  v.  Todd,  (1  Rawle  455.) 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  The  opinion  of  the  court  below  seems  to  us  to 
be  founded  on  the  settled  principles  of  our  law  with  regard  to  the 
transfer  and  tenure  of  real  estate  and  the  power  of  the  husband 
and  wife  by  deed  acknowledged  to  part  with  the  wife's  estate. 
The  execution  of  this  deed  was  a  transfer  of  the  whole  right,  in- 
terest, and  property  of  both  husband  and  wife  in  the  land.  It 
passed  to  the  purchaser  a  fee-simple  which  Lord  COKE  says  is  the 
fullest  and  most  absolute  estate  which  a  person  can  have  in  lands. 
The  annexing  to  it  a  condition  of  re-entry  for  non-payment  of  rent 
or  failure  to  build,  did  not  diminish  the  quantity  of  the  estate  5L.lt 
only  rendered  it  liable  to  be  defeated  in  case  the  condition  were 
broken  and  due  advantage  were  taken  of  the  forfeiture.  There 
was  no  reversion  or  residue  of  estate  remaining  in  the  grantors. 
There  was  fealty  due  in  consequence  of  the  tenure  of  land  in  Penn- 
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sylvania  not  being  subject  to  the  operation  of  the  statute  Quia 
Emptores  Terrarum.  This  was  sufficient  to  make  the  rent  techni- 
cally a  rent-service ;  but  a  rent  in  fee-simple,  whether  created  at 
the  time  of  the  grant  of  the  land  and  by  the  same  deed,  or  by  an- 
other conveyance,  is  a  new  estate  distinct  from  the  land,  and  a 
total  change  of  the  property.  This  was  so  held  in  Skerrett  v.  Burd, 
(1  Whart.  246),  where  a  person  seised  of  lands  in  fee-simple 
made  his  will  devising  those  lands,  and  afterwards  sold  and  con- 
veyed a  portion  of  those  lands  in  fee-simple  upon  ground-rents ; 
and  it  was  held  these  ground-rents  did  not  pass  under  the  devise, 
but  the  conveyance  on  ground-rent  was  a  revocation  of  the  will 
pro  tanto.  The  nature  of  such  a  transaction  was  fully  examined 
in  that  case,  and  it  was  deemed  to  be  a  total  alienation  of  the 
prior  estate  in  the  land,  and  the  acquisition  of  a  new  estate  in  the 
rents. 

The  case  is  then  the  same  as  if  the  fee-simple  in  this  rent  had 
been  conveyed  by  a  third  person  to  the  husband  and  wife  and 
their  heirs.  It  would  be  in  them  an  estate  by  entireties,  and  on 
the  death  of  either,  would  go  to  the  survivor  in  fee. 

Judgment  affirmed. 


Calhoun  against  Hays. 

4 

If  a  deposition  be  taken  by  one  party,  it  is  competent  for  the  other  to  read  such 
parts  of  it  as  tend  to  prove  his  case,  leaving  to  the  other  party  the  right  to  read 
the  other  parts  if  they  be  legal  evidence  for  him. 

In  an  action  of  ejectment  between  two  of  several  tenants-in-common  between 
whom,  as  alleged  by  the  defendant,  there  had  been  an  amicable  partition,  it  is 
competent  for  him  to  give  in  evidence  a  release  of  the  other  parties  to  the  partition 
in  order  to  establish  the  fact  in  issue. 

Aparol  partition  of  lands  between  tenants-in-common  who  derive  their  title  by 
descent,  when  fair  and  equal,  and  followed  by  a  due  execution  of  it,  is  binding 
upon  all,  whether  they  be  femes-covert,  their  husbands  joining  them,  or  minors, 
with  the  assent  of  their  guardians  or  not. 

ERROR  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  ejectment  by  John  K.  Calhoun  and  Mary 
his  wife  against  Robert  Hays,  David  Hays,  and  William  Lynch, 
for  the  undivided  eighth  part  of  a  tract  of  land,  in  which  both 
parties  claimed  title  under  Robert  Hays,  their  common  ancestor. 
In  answer  to  the  claim  of  the  plaintiffs,  the  defendants  alleged  that 
by  a  family  arrangement  made  between  all  the  heirs  of  Robert 
Hays,  deceased,  in  1826,  for  the  purpose  of  dividing  their  property 
and  making  a  final  settlement,  the  plaintiffs  agreed  to  accept  their 
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share  in  money :  that  they  accepted  the  defendants'  note  for  their 
interest,  released  their  claim  to  the  estate  and  had  been  fully  paid, 
and  had  therefore  no  right  to  recover  in  this  suit.  To  this  the 
plaintiffs  responded  that  they  were  not  legally  estopped  by  the 
writings  signed  on  that  occasion,  and  that  they  did  not  assent  to 
it  or  receive  the  money. 

It  appeared  that  one  of  the  sons  had  petitioned  the  Orphans' 
Court  for  a  writ  of  partition  and  valuation  of  the  estate,  and  that 
a  jury  had  been  summoned,  who  met  and  could  not  agree  upon  a 
valuation  of  the  land :  whereupon  the  heirs,  being  of  full  age, 
agreed  themselves  in  writing  that  the  land  should  be  assumed  as 
valued  by  the  Orphans'  Court  at  $10.50  an  acre.  The  proceeding 
in  the  Orphans'  Court  was  not  pursued  further,  but  the  heirs 
agreed  to  have  a  meeting  and  settlement  of  the  whole  estate,  as 
well  the  lands  which  were  the  subject  of  the  proceeding  in  the 
Orphans'  Court,  as  lands  in  other  counties,  some  out  of  the  State 
and  the  personal  property  of  their  father.  It  appeared  that  a 
statement  was  drawn  up  by  a  justice  of  the  peace  in  the  shape  of 
an  administration  account,  charging  the  administrators  with  all 
the  land  at  the  value  agreed  upon,  as  also  the  account  of  the  per- 
so.nal  estate.  One  of  the  sons  who  had  been  advanced  by  his 
father  in  his  lifetime,  brought  his  tract  into  hotchpot ;  each  of  the 
heirs  was  charged  with  such  of  the  personalty  as  they  had  seve- 
rally received,  and  the  share  of  each  valued  at  $769.  It  appeared 
also  that  David  and  Robert  agreed  to  take  the  tract  in  dispute ; 
that  the  other  brothers  took  the  property  in  Ohio  and  Kittaning; 
that  notes  were  given  by  those  who  received  land  to  those  who 
preferred  taking  their  shares  in  money ;  that  releases  were  signed 
by  all  the  heirs  to  those  that  received  the  lands,  except  by  John 
K.  Calhoun,  by  whom  it  was  alleged  by  the  defendants  a  release 
had  also  been  executed,  but  that  it  was  lost :  this  was  denied  by 
the  plaintiffs,  and  was  referred  as  a  fact  to  be  determined  by  the 
jury. 

On  the  trial  of  the  cause  several  questions  arose  as  to  the  admis- 
sion of  evidence,  in  which  exceptions  were  taken  to  the  opinion 
of  the  court,  and  were  the  subjects  of  the  assignment  of  error. 
Points  were  also  put  by  the  plaintiffs  upon  which  the  court  were 
requested  to  instruct  the  jury  ;  all  of  which  sufficiently  appear  in 
the  opinion  of  the  court.  A  verdict  was  rendered  for  the  defend- 
ants. 

Woods  and  M'Candless,  for  plaintiffs  in  error. 
Hampton,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  The  first  error  assigned  is  an  exception  to  the 
court's  admitting  the  deposition  of  William  Hays  to  be  read  in 
evidence.  1.  Because  his  deposition  was  not  regularly  taken.  2. 
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Because  he  was  interested  in  the  result  of  the  trial  of  the  cause, 
and  therefore  not  a  competent  witness.  3.  Because  the  mat- 
ters testified  to  by  him  were  not  admissible.  The  objection  to 
the  mode  of  taking  the  deposition  is  without  even  the  shadow  or 
colour  of  ground  to  support  it.  It  was  duly  taken  under  a  com- 
mission awarded  for  that  purpose  by  the  special  order  of  the 
court,  with  interrogatories  thereto  annexed  by  the  defendants,  in 
proper  form  and  not  leading,  as  alleged  by  the  plaintiffs,  as,  also, 
cross-interrogatories  on  the  part  of  the  plaintiffs.  The  plaintiffs, 
likewise,  joined  therein,  by  naming  a  commissioner,  who  attended 
and  joined  in  executing  it.  The  objection  to  the  competency  of 
the  witness  was,  that  he,  as  one  of  the  heirs  of  his  father,  Robert 
Hays,  deceased,  had  joined  with  some  of  his  brothers  and  sisters, 
other  heirs  of  the  same,  in  executing  a  release  of  all  their  interest 
and  estate  in  the  land  in  dispute,  which  descended  to  them  from 
their  father,  and  to  the  two  defendants,  Robert  Hays  and  David 
Hays,  two  other  heirs  and  sons  of  the  same  father.  It  is  unne- 
cessary here  to  decide  whether,  upon  a  recovery  had  in  this  case 
by  the  plaintiffs,  the  witness  would  have  been  bound  by  his  cove- 
nant of  warranty,  contained  in  the  deed  of  release,  to  have  made 
good,  or  to  have  contributed  to  the  loss  of  the  defendants.  For  it 
might  be  a  question,  perhaps,  whether  the  release  ought  to  be  con- 
strued so  as  to  extend  beyond  the  occasion  for  giving  it,  and  what 
might  naturally  be  supposed  to  have  been  the  design  and  intention 
of  the  parties  at  the  time  :  which  may  be,  that  each  of  the  releasors 
should  release  his  own  individual  interest  in  the  land,  and  be  re- 
sponsible for  it  alone.  If  the  covenant  contained  in  the  release 
bound  him  no  further  than  this,  it  is  plain  that  a  recovery  by  the 
plaintiff,  in  right  of  his  wife,  as  one  of  the  heirs  of  the  said  Robert 
Hays,  deceased,  would  not  render  the  witness  liable  for  any  loss 
which  the  defendants  might  thereby  sustain.  The  decision,  how- 
ever, of  this  question  is  rendered  wholly  unnecessary,  as  the  de- 
fendants, Robert  Hays  and  David  Hays,  executed  and  delivered 
a  deed  of  release  to  the  witness  before  he  gave  his  testimony  under 
the  commission,  releasing  him  from  all  liability  to  them,  by  reason 
of  anything  contained  in  the  release  which  he,  with  some  of  the 
other  heirs  of  Robert  Hays,  deceased,  executed  in  their  favour. 
The  first  error  is,  therefore,  not  sustained. 

The  second  error  is  an  exception  to  the  admission  of  a  receipt 
given  by  the  plaintiffs  for  money  which  they  received  of  the  de- 
fendants, Robert  and  David  Hays ;  and  a  note  which  the  latter 
gave  to  the  wife  of  the  plaintiff  for  the  balance  coming  to  her,  in 
full  of  her  interest  in  the  real  and  personal  estate  of  her  father, 
as  was  alleged.  We  can  perceive  no  valid  objection  to  this  testi- 
mony. Testimony  was  given  tending  to  establish  an  agreement 
between  the  widow  of  Robert  Hays,  deceased,  and  his  heirs,  for 
the  partition  of  his  real  estate  amongst  them ;  and  testimony,  in 
connection  with  the  receipt  and  the  note,  was  also  given,  going 
VIH.  — 17 
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to  show  they  were  given  in  carrying  the  agreement  for  the  parti- 
tion into  effect.  And,  whether  the  agreement  for  the  partition 
was  verbal  or  written,  the  testimony  oojected  to  was  admissible, 
because  a  verbal  agreement  for  the  partition  of  real  estate  is  good 
and  binding  on  the  parties,  if  carried  into  execution.  Therefore, 
the  testimony  being  to  show  that  the  agreement  for  the  partition 
of  the  estate  was  carried  into  effect,  and  particularly  by  the  plain- 
tiffs who  were  claiming  to  have  it  divided  again,  and  thereby  get 
a  double  portion  of  it,  was  clearly  admissible. 

The  third  error  is  an  exception  to  the  admission  of  the  testi- 
mony of  Jane  Kline,  which  was  objected  to  for  the  same  reasons 
as  that  of  William  Hays,  which  has  been  shown  to  have  been  pro- 
perly received. 

The  fourth  error  is  an  exception  to  the  reading,  by  the  defend- 
ants, of  certain  parts  of  the  deposition  of  Agnes  H.  Martin,  with- 
out reading  the  whole  of  it,  which  deposition  had  been  taken  by 
the  plaintiffs.  Supposing  the  parts  omitted  to  be  read  by  the 
defendants  to  be  admissible,  it  was  certainly  competent  for  the 
plaintiffs  to  read  them,  and  thus  to  have  all  the  benefit  to  be 
derived  therefrom,  the  same  as  if  they  had  been  read  by  the  de- 
fendants. If  the  deposition  contained  anything  favourable  to  the 
plaintiffs,  it  was,  perhaps,  rather  favourable  than  otherwise  to 
them  that  the  defendants  first  read  certain  portions  of  it  in  evi- 
dence, as  it  tended,  in  some  degree,  to  show  that  they  considered 
her  not  altogether  destitute  of  credibility.  There  was  no  error, 
therefore,  committed  by  the  court  in  permitting  the  defendants  to 
read  such  portions  of  the  testimony  taken  by  the  plaintiffs  as  best 
suited  their  purpose,  leaving  the  plaintiffs,  if  they  chose,  to  read 
the  residue. 

The  fifth  error  is  an  exception  to  the  admission  of  a  release, 
dated  the  2d  of  June  1827,  executed  and  acknowledged  by  other 
heirs  of  Robert  Hays  deceased,  to  Robert  Hays  and  David  Hays, 
two  of  the  defendants,  but  not  executed  by  the  plaintiffs.  We 
think  that  it  was  properly  received  and  read  in  evidence  to  the 
jury,  because  it  showed  that  the  agreement  for  partition  of  the 
real  estate  of  the  deceased  Robert  Hays,  of  which  evidence  was 
given,  was  by  means  of  the  release  carried  into  execution  so  far 
as  it  went ;  and  also  because  it  showed  the  tenor  of  a  release  testi- 
fied to  have  been  executed  by  the  plaintiffs  for  the  same  purpose, 
drawn  by  the  same  scrivener,  and  most  likely  of  the  same  tenor 
with  that  excepted  to,  which  was  lost  or  could  not  be  found. 

The  sixth  error  is  an  exception  to  the  court's  admitting  the 
same  release  as  that  mentioned  in  the  fifth  error  to  be  read  in 
evidence  in  connection  with  the  answer  of  William  Hays  to  the 
seventeenth  interrogatory  in  chief  propounded  to  him,  and  annexed 
to  the  commission  under  which  his  testimony  was  taken.  That  it 
was  admissible  has  been  already  shown  in  our  answer  to  the  fifth 
exception.  For  it  being  testified  that  a  release,  drawn  prior  to  it, 


Sept.  1844.]  OF  PENNSYLVANIA.  •    131 

[Calhoun  v.  Hays.] 

by  the  same  scrivener,  who  had  since  died,  for  the  same  purpose, 
had  been  executed  by  the  plaintiffs,  as  also  others  of  the  heirs  of  the 
said  Robert  Hays  deceased,  but  was  lost;  the  release  offered  to  be 
read  and  objected  to,  taken  in  connection  with  the  answer  of 
William  Hays  to  the  seventeenth  interrogatory  in  chief,  was  some 
evidence  at  least  to  establish  the  object,  design  and  purport  of  the 
lost  release,  which,  if  it  could  have  been  procured,  would  have 
been  clearly  evidence  against  the  claim  of  the  plaintiffs  of  a  very 
decisive  character. 

The  seventh  error  is  an  exception  to  the  answers  given  by  the 
court  to  the  second,  third,  fourth  and  fifth  points  submitted  by  the 
counsel  of  the  plaintiffs.  By  these  points  the  court  was  requested 
to  instruct  the  jury,  that  the  release  signed  by  the  wife  of  the 
plaintiff,  not  being  acknowledged  according  to  law,  could  not  bar 
the  recovery  of  the  plaintiffs ;  and  should  the  jury  believe  there 
was  a  parol  sale  of  the  wife's  interest  in  the  land,  still,  unless 
followed  by  a  possession  taken  in  pursuance  of  the  contract  and 
the  payment  of  the  purchase  money,  the  case  came  within  the 
statute  of  frauds,  and  therefore  no  interest  passed  to  the  defend- 
ants. That  the  plaintiffs  having  shown  a  legal  title  in  them,  could 
not  be  devested  of  it,  except  by  clear  and  conclusive  proof  of  a 
parol  sale,  and  possession  taken  in  pursuance  of  the  contract :  and 
that  the  husband's  verbal  assent  to  the  execution  of  the  release 
would  not  render  it  valid  unless  acknowledged  in  the  manner  pre- 
scribed by  law.  These  points,  in  our  opinion,  were  answered  by 
the  court  as  favourably  at  least  as  the  plaintiffs  had  any  right  to 
claim.  The  court  instructed  the  jury,  although  the  release  signed 
by  the  wife  of  the  plaintiff  was  not  acknowledged  in  the  manner 
the  law  requires,  yet  taken  in  connection  with  other  facts,  of 
which  testimony  had  been  given,  it  would  be  sufficient  to  bar  the 
recovery  of  the  plaintiffs.  That  as  a  general  principle,  it  was  true 
that  the  wife's  interest  in  land  could  not  be  disposed  of  by  a  parol 
sale  thereof,  unless  followed  by  possession  taken  in  pursuance  of 
the  contract  and  payment  of  the  purchase  money,  as  otherwise 
it  would  come  within  the  statute  of  frauds.  But  still  there  were 
other  ways  by  which  a  person's  title  to  land  might  be  devested, 
that  had  come  to  him  or  her  by  descent.  The  Orphans'  Court 
could  devest  the  title  of  a  married  woman  without  her  assent,  and 
convert  it  into  personalty ;  and,  in  1826,  could  have  ordered  it  to 
be  paid  to  her  husband,  who  might  have  consented  that  it  should  be 
paid  to  his  wife,  and  the  receipt  of  either  for  the  money,  in  such 
case,  would  be  a  complete  discharge  of  all  right  on  the  part  of 
either  or  both,  afterwards,  to  either  the  money  or  the  land.  That 
a  minor  or  a  married  woman  might  make  partition,  even  without 
deed,  and  devest  their  title  to  lands  which  came  to  them  by  de- 
scent. That  it  was  true,  in  general,  that  a  deed  signed  by  the 
wife  alone,  whether  properly  or  improperly  acknowledged,  would 
not,  per  se,  convey  the  title  of  either  the  husband  or  herself;  but 
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there  was  testimony  in  the  case  before  them,  taken  in  connection 
with  the  husband's  verbal  assent  to  the  execution  of  the  release  by 
his  wife,  which,  if  believed,  would  in  equity  bar  the  plaintiffs'  re- 
covery. 

Taking  all  the  instruction  thus  given  by  the  court  to  the  jury, 
we  are  decidedly  of  opinion  that  the  plaintiffs  have  no  reason  to 
complain  of  it.  The  right  which  the  plaintiffs  had  to  the  land  in 
question  having  been  acquired  by  descent,  in  conjunction  with 
the  other  children  of  Robert  Hays,  deceased,  including  the  two 
defendants,  Robert  Hays  and  David  Hays,  it  was  in  the  power 
of  these  defendants,  at  any  time,  by  an  application  to  the  Orphans' 
Court,  to  have  compelled  the  plaintiffs  to  make  a  partition  of  it ; 
and  therefore,  being  compellable  by  law  to  do  so,  they  might  well 
do  it  without  process  of  law ;  and,  if  made  equally  between  them, 
it  would  for  ever  afterwards  be  binding  on  both  husband  and 
wife.  And  the  partition,  if  equal  at  the  time  it  was  made,  would 
be  good,  however  unequal  it  might  become  afterwards  by  subse- 
quent events.  Co.  Litt.  171  a ;  Fitz.  N.  B.  62,  F.  Neither  is  it 
essentially  requisite  that  a  voluntary  partition  should  be  by  deed, 
in  order  to  make  it  binding ;  as  between  parceners,  at  least,  it  is 
good  if  made  by  parol  without  deed.  Litt.,  sec.  250.  And  it  is 
so  between  tenants  in  common,  where  they  execute  the  same  in 
severally  by  livery.  1  Inst.  139  a;  Docton  v.  Priest,  (Cro.Eliz. 
95) ;  Ebert  v.  Wood,  (1  Binn.  216).  In  this  last  case  a  partition 
between  tenants  in  common,  made  by  parol,  and  possession  taken 
by  each  of  his  respective  property,  was  holden  by  this  court  to 
be  good.  In  making  partition  of  an  intestate's  real  estate  among 
the  heirs,  it  is  not  necessary  that  a  certain  portion  or  allotment 
thereof  in  kind  should  be  given  to  each  heir.  This,  under  pro- 
cess from  the  Orphans'  Court,  is  only  done  when  the  estate  will 
admit  of  such  a  division  without  injuring  or  spoiling  the  whole; 
and  if  to  divide  it  even  into  two  parts  would  produce  such  injury, 
the  whole  must  be  valued;  and  then  the  partition  is  made  by 
giving  the  estate  to  some  one  or  more  of  the  heirs,  if  any  one  or 
more  of  them  will  agree  to  take  it  at  the  valuation  so  made  thereof, 
upon  his  or  their  paying,  or  securing  to  be  paid,  to  the  other  heirs 
their  respective  proportions  of  the  valuation  money.  But  if  none 
of  the  heirs  will  take  it  at  the  valuation,  the  court,  at  the  request 
of  any  one  of  them,  will  direct  it  to  be  sold,  and  the  money  arising 
therefrom  to  be  distributed  among  them.  Seeing,  therefore,  that 
any  one  of  the  heirs  may  compel  a  partition  of  the  estate  thus  to 
be  made  by  legal  process,  it  follows  from  the  established  doctrine 
laid  down  above,  that  if  it  be  done  by  the  agreement  of  the  par- 
ties, without  legal  process,  and  be  fair  and  equal,  it  will  be  good 
and  binding  upon  all,  whether  femes  covert  or  not,  if  their  hus- 
bands join,  or  minors,  if  with  the  consent  of  their  guardians. 
That  the  partition,  as  claimed  to  have  been  made  by  the  defend- 
ants in  this  case,  was  equal  at  the  time  it  was  made,  does  not 
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appear  to  have  been  denied  or  controverted ;  and  that  there  was 
abundant  testimony  given  on  the  trial,  going  to  show  that  a  parol 
agreement  for  a  partition  of  the  estate  was  made,  in  which  all  the 
parties  joined,  and  going  to  show,  also,  that  it  was  afterwards 
carried  into  execution,  cannot  well  be  doubted.  It  would  also 
appear  from  the  evidence,  and  so  the  jury  must  have  found,  that 
the  plaintiffs  received  their  full  purpart  of  the  estate ;  or,  if  they 
had  not,  it  is  not  probable  that  they  would  have  acquiesced  so 
long  in  the  defendants'  enjoyment  of  the  land  in  question,  seeing 
them  improving  it,  too,  as  their  own,  by  a  large  expenditure  of 
money  and  labour  laid  out  and  bestowed  upon  it.  To  permit  the 
plaintiffs  to  recover  under  such  circumstances  would  be  allowing 
to  them  a  double  portion  of  the  estate,  beside  giving  them  a  full 
portion  of  all  the  labour  and  money  done  and  expended  by  the 
defendants  in  improving  it.  This  would  be  the  very  height  of 
injustice,  and  contrary  to  every  principle  of  equity. 
There  is  nothing  in  the  remaining  errors  assigned. 

Judgment  affirmed. 


Haley  against  Prosser. 

"Where  there  is  a  special  contract  between  a  mechanic  and  the  owner  or  builder 
of  a  house  for  the  work  which  the  former  is  to  do  in  constructing  the  house,  he 
must  look  to  his  contract  alone  for  his  security,  and  cannot  resort  to  the  remedy 
which  the  mechanics'  lien  law  provides. 

ERROR  to  the  District  Court  of  Allegheny  county. 

David  Prosser  against  Frederick  Haley.  Scire  facias  sur  me- 
chanics' lien.  The  plaintiff's  claim  was  filed  under  the  mecha- 
nics' lien  law  for  the  carpenter-work  done  by  him  for  the  defendant 
in  building  a  house,  to  the  amount  of  $226.45.  The  defendant 
pleaded  to  the  scire  facias  "  that  the  plaintiff  did  the  work  claimed 
for  in  this  case  under  a  special  contract  with  the  defendant,  and 
that  he  is  not  entitled  to  a  lien  under  the  Act  of  Assembly,  &c." 
The  plaintiff  replied,  denying  the  defendant's  plea. 

The  plaintiff  having  proved  the  amount  of  work  done,  the  de- 
fendant gave  him  notice  to  produce  a  contract  entered  into  be- 
tween them  for  the  work.  The  plaintiff  refused  to  produce  it. 
The  defendant  then  proved  its  existence  in  the  hands  of  the  plain- 
tiff, and  offered  in  evidence  a  copy  of  it,  by  the  terms  of  which 
the  work  to  be  done  was  stipulated,  and  that  the  plaintiff  was  to 
be  paid  partly  in  bricks,  to  be  delivered  to  him  by  the  defendant. 
It  was  also  proved  that  before  the  suit  brought  the  parties  had 
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had  a  settlement  of  the  amount  of  work  done,  and  that  it  amounted 
to  $163.65.  The  defendant  requested  the  court  to  charge  the 
jury  that  if  there  was  a  special  contract  between  the  parties, 
under  which  the  work  was  done,  the  amount  due  to  the  plaintiff 
was  not  the  subject  of  a  mechanic's  lien,  and  that  no  scire  facias 
could  be  maintained  upon  it.  But  the  court  below  was  of  a  dif- 
ferent opinion,  and  directed  the  jury  that  the  plaintiff  was  entitled 
to  recover.  Verdict  and  judgment  for  $179.94. 

Hamilton,  for  plaintiff  in  error,  whom  the  court  declined  to 
hear. 

M'Clure  and  M'Candless,  contra,  cited  4  Watts  4*  Serg.  257; 
14  Serg.  4*  Rawle  32 ;  5  Watts  $  Serg.  537. 

PER  CUIUAM.  — We  have  heretofore  ruled  that  where  there  is  a 
special  contract  with  the  owner,  the  party  who  deals  with  him 
must  provide  for  his  own  security;  but  that  where  there  is  no 
agreement  in  which  the  terms  of  the  bargain  are  particularly 
stated,  he  is  supposed  to  contract  on  the  basis  of  the  law.  Indeed 
the  specification,  required  by  the  statute,  of  "  the  nature  or  kind 
of  the  work  done,  or  the  kind  and  amount  of  materials  furnished, 
and  the  time  when  the  materials  were  furnished  or  the  work  was 
done,"  is  inapplicable  to  a  lumping  case,  in  which  the  party  has 
contracted  for  a  round  sum,  or,  as  in  this  case,  for  a  given  num- 
ber of  bricks.  The  object  originally,  in  the  contemplation  of  the 
Legislature,  was  to  secure  those  who  furnish  labour  or  materials 
to  a  mere  builder,  without  knowing  the  owner,  or  having  an  op- 
portunity to  secure  themselves ;  but  the  words  of  the  law  are  cer- 
tainly applicable  to  cases  in  which  the  owner  is  his  own  builder. 
Where,  however,  the  rights  and  responsibilities  are  defined  by  a 
bargain,  neither  is  at  liberty  to  claim  anything  beyond  the  terms 
of  it. 

Judgment  reversed. 
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Miles  against  Miles. 

In  an  action  of  ejectment  when  either  party  claims  by  virtue  of  the  Act  of  Limi- 
tations, it  is  competent  for  him  to  give  in  evidence  his  own  declarations  made  at 
the  time  he  went  into  possession,  in  order  to  show  that  his  entry  was  adverse. 

An  estoppel  can  only  be  asserted  or  pleaded  by  one  who  was  affected  by  the 
act  which  constitutes  the  estoppel. 

It  is  not  essential  to  the  efficacy  of  a  parol  exchange  of  land  that  each  party 
should  take  immediate  possession  of  the  property  exchanged. 

ERROR  to  the  District  Court  of  Erie  county. 

This  was  an  action  of  ejectment  by  the  heirs  of  Thomas  Miles, 
deceased,  against  William  Miles,  in  which  a  statement  of  the  case 
is  made  by  his  Honour  who  delivered  the  opinion  of  the  court. 

Riddle,  for  plaintiff  in  error. 
Galbreath,  for  defendant  in  error, 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J.  —  The  defendants  here  were  plaintiffs  below,  and 
brought  this  ejectment  against  William  P.  Finch  and  others,  ten- 
ants of  William  Miles,  who  was  admitted  as  landlord  and  defended. 
He  is  the  uncle  of  the  plaintiffs  below.  Many  witnesses  were 
examined  and  much  testimony  given  ;  only  a  synopsis  of  which  is 
given.  It  presented  the  following  facts.  About  1798  Thomas 
Miles  settled  on  a  tract  of  land  (not  the  one  in  dispute)  ;  lived 
there  four  years,  and  had  a  house  and  ten  or  eleven  acres  in  culti- 
vation ;  a  survey  ;  and,  in  short,  a  title  clear  of  dispute  against  all 
but  the  Commonwealth  ;  for  he  was  holding  as  an  actual  settler 
under  the  Act  of  1792.  William  Miles  owned  several  tracts  of 
land,  and  among  others  one  on  Elk  creek,  near  the  mouth,  for 
which  he  had  a  warrant  and  survey,  and  patent  from  the  State  in 
1799. 

In  or  about  1802  an  exchange  was  agreed  on  :  Thomas  to  give 
his  tract  for  the  one  in  question  on  Elk  creek.  No  writings  were 
drawn,  but  Thomas  gave  up  the  possession  of  his  tract  to  William, 
who  still  holds  it,  and  has  laid  out  the  village  or  town  of  Watts- 
burg  on  it,  and  sold  the  lots,  or  some  of  them.  Thomas  moved  to 
a  tract  belonging  to  William  adjoining  the  one  in  question.  A 
man  named  M'Laughlin  lived  then  on  the  tract  in  dispute,  and 
oefore  1807  had  cleared  about  40  acres.  In  1807  he  moved  from 
it,  and  Thomas  Miles  went  on.  M'Laughlin  proved  that  in  1806 
he  let  Thomas  Miles  work  and  clear  land  on  it,  and  gave  up  to 
him  the  whole  tract  in  1807.  Other  witnesses  say  this  was  in 
1808  or  '9.  It  is  not  stated  in  our  paper-book  whether  M'Laugh- 


136  SUPREME  COURT  [Pittsburgh 

[Miles  v.  Miles.] 

lin  was  in  as  a  tenant  of  William  Miles  under  an  unexpired  lease, 
or  held  adversely  to  him.  Thomas  Miles  continued  in  possession 
(with  the  exception  of  one  year)  till  his  death  in  December  1841 ; 
and  his  tenants,  as  was  alleged,  till  April  1842.  He  cleared  150 
acres ;  had  a  saw-mill ;  two  houses,  one  of  which  was  valuable ; 
two  barns ;  an  orchard,  &c.  But  about  1820  Thomas  Miles  and 
his  wife  separated,  and  she  claimed  alimony  ;  and  it  was  proved 
that  to  reduce  the  alimony  he  said  in  court  that  he  did  not  own 
the  property  on  which  he  lived.  The  offices  and  records  were 
burnt  since  that  time,  and  the  date  could  not  be  fixed  except  by 
parol.  A  witness  proved  that  about  1820  or  1821  he  lived  on  this 
land  about  one  year,  under  a  lease  from  William  Miles.  Chase 
was  his  partner  in  the  lease :  he  left  Chase  on  the  land.  That 
Thomas  Miles  and  his  children  lived  on  the  land  and  in  the  house 
with  him.  The  plaintiffs  below  gave  some  evidence  that  William 
Miles  was  the  active  person  in  the  dispute  between  Thomas  and 
his  wife;  and,  as  they  alleged,  suggested  this  lease.  William 
Miles,  as  I  understand  it,  alleged  that  Thomas  was  to  have  the 
tract  in  question  only  during  his  life :  and  as  the  family  of  Thomas 
had  all  become  of  age  and  left  him,  and  he  lived  with  a  tenant,  the 
tenants  somehow  took  and  held  under  William  after  the  death  of 
Thomas. 

As  there  was  evidence  on  both  sides,  the  court  left  the  facts  to 
the  jury.  There  was  a  bill  of  exceptions  to  testimony.  M'Laugh- 
lin  was  offered  to  prove  that  when  Thomas  came  and  entered  he 
claimed  it  as  his  own;  and  he  and  other  witnesses  proved  that  at 
all  times  while  living  and  clearing  and  building,  he  spoke  of  it  as 
his  own.  There  was  no  error  in  admitting  this  :  it  was  not  offered 
to  prove  what  he  said  after  transactions  were  passed.  The  decla- 
rations of  a  man  at  the  time  an  act  is  done  have  always  been 
received,  both  in  civil  and  criminal  trials.  How  else  could  adverse 
possession  be  proved  ?  It  has  been,  and  will  always  be  held  that 
possession  by  one  always  claiming  as  his  own,  is  adverse  to  all 
others. 

In  the  year  1832  William  Miles  wished  to  take  out  a  warrant 
for  the  tract  of  land  which  he  had  got  from  Thomas  ;  and  it  being 
necessary  to  prove  when  it  was  first  settled  on,  and  by  whom,  he 
took  the  affidavit  of  Thomas  Miles,  who  proved  the  date  and  ex- 
tent of  his  improvement,  and  it  was  made  for  the  use  of  William 
Miles ;  and  this  was  alleged  to  be  an  estoppel  to  the  present  claim 
by  his  heirs.  To  this  it  was  answered,  that  as  William  Miles 
purchased  the  improvement  by  giving  another  farm  for  it,  whether 
in  fee  or  for  the  life  of  Thomas,  this  was  a  mode  of  getting  a  title 
to  William  direct  from  the  State,  instead  of  a  warrant  to  Thomas 
and  a  deed  from  him  to  William ;  and  that  as  William  paid  him 
by  giving  another  tract,  the  affidavit  was  not  in  the  way  of 
recovery  in  this  suit,  if  the  jury  believed  the  exchange  was  made : 
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and  so  the  court  told  the  jury  ;  and  there  is  no  error  in  this.  That 
related  to  a  different  tract :  it  might  be  evidence,  but  no  estoppel 
in  this  case.  Another  point  resembling  this  was  Thomas  saying, 
when  his  wife  was  claiming  alimony,  that  he  did  not  own  the  farm 
on  which  he  lived,  but  that  it  belonged  to  William  Miles.  The 
Judge  said  this  was  not  an  estoppel  in  this  case.  A  declaration  to 
one  person,  or  in  one  case,  is  not  an  estoppel  as  to  another  person 
or  in  another  suit  with  a  different  party.  Besides,  there  was  some 
evidence  that  this  allegation  was  made  at  the  suggestion  of  the 
person  who  now  wishes  to  take  advantage  of  it. 

Another  point  of  the  defendant  below  was  that  a  parol  exchange 
was  invalid  unless  each  party  immediately  took  possession  of  the 
part  given  to  him.  To  this  the  Judge  very  properly  replied  that 
if  William  Miles  had  gotten  and  held  his  part,  it  would  not  do  to 
let  him  hold  both  parts,  because  he  had  not  or  could  not  imme- 
diately give  possession  to  Thomas  of  the  land  in  question. 

The  next  point  in  the  charge  alleged  as  error  is  as  to  the  Sta- 
tute of  Limitations  ;  and  certainly  the  opinion  of  the  court  was  as 
favourable  to  the  defendant  below  as  he  could  ask.  The  Judge 
assumed  that  the  tenancy  under  William  Miles,  about  1820  or 
1821,  was  fair  and  bond  fide;  but  it  was  not  positively  stated  by 
any  one  witness  whether  it  was  in  1820  or  1821.  If  in  the  former 
the  statute  might  be  clearly  a  bar ;  if  not,  it  was  otherwise.  Now 
there  was  nothing  to  justify  the  court  in  taking  this  from  the  jury ; 
and  to  them  it  was  finally  left. 

As  to  not  arresting  the  judgment,  there  is  nothing  in  it.  The 
parties,  plaintiff  below,  could  recover  according  to  their  interest ; 
and  if  they  took  possession  of  more,  the  court  on  motion  would  set 
this  right.  There  is  no  execution  or  proceedings  on  it  before  us. 
Besides,  it  was  asserted  by  the  counsel  of  the  plaintiff  below,  and 
not  denied  by  the  other  side,  that  before  the  motion  in  arrest  of 
judgment  was  argued,  or  during  the  argument,  the  entry  of  judg- 
ment was  made  specific  for  those  heirs  who  were  named  on  the 
record,  and  for  no  others. 

Judgment  affirmed. 
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Kramer  against  M'Dowell. 

A  notice  of  the  protest  of  a  bill  of  exchange  to  be  given  by  one  to  another  who 
resides  in  the  same  city,  must  be  served  personally  or  by  leaving  it  at  his  house  or 
place  of  business :  depositing  it  in  the  post-office  directed  to  him,  is  not  sufficient. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Allen  Kramer  against  A.  N.  M'Dowell.  This  was  an  action  to 
recover  the  amount  of  a  bill  of  exchange  drawn  at  Pittsburgh  by 
William  Seeiy  on  Benjamin  Naglee  of  Philadelphia,  for  $250,  pay- 
able to  the  order  of  the  defendant,  A.  N.  M'Dowell,  forty  days 
after  date,  who  endorsed  the  same  to  the  plaintiff.  The  bill  was 
duly  protested  at  Philadelphia  for  non-payment,  and  notice  thereof 
to  the  drawer  and  endorsers  forwarded  by  mail  to  the  drawer  at 
Pittsburgh,  who  enclosed  the  notice  for  the  endorser,  A.  N. 
M'Dowell,  and  deposited  it  in  the  post-office  at  Pittsburgh,  directed 
to  him  at  that  place,  where  he  resided.  The  question  was  whether 
this  was  sufficient  notice.  The  court  below  (SHALER,  President) 
decided  that  it  was  not. 

Dunlop,  for  the  plaintiff  in  error,  cited  1  Hill  263. 

The  court  declined  to  hear  the  counsel  on  the  other  side. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  reports  are  full  of  cases  as  to  what  is  or  is  not 
notice  of  the  protest  of  a  note  or  bill ;  and  would  seem  to  have 
gone  as  far  as  public  convenience  or  private  individual  justice  to 
the  parties  would  require.  These  rules  were  made  for  mercantile 
or  business  men,  who  are  in  the  habit  of  drawing  notes  or  bills, 
and  receiving  letters  by  mail ;  and  to  apply  them  to  a  farmer,  who 
never  endorsed  a  note  before,  and  does  not  receive  a  letter  by  mail 
once  in  three  months,  is  hard  enough,  if  not  more  than  enough ; 
but  we  are  asked  to  go  one  step  beyond  all  former  cases.  All  of 
them  say  if  the  parties  live  in  the  same  town  the  notice  must  be 
served  on  the  person  to  be  affected,  personally  or  left  at  his  house 
or  place  of  business.  The  next  step  would  be  to  let  the  notary 
put  all  notices  to  persons  in  the  same  city  in  the  post-office,  even 
where  the  person  to  be  notified  lived  next  door  to  him.  We  leave 
the  rule  as  we  found  it ;  that  in  the  same  town  or  city,  at  least, 
unless  when  they  become  larger  than  Pittsburgh,  the  notice  to  be 
given  by  one  inhabitant  to  another  must  be  served  personally  or 
by  leaving  it  at  the  house  or  place  of  business  of  the  person  to  be 
notified. 

Judgment  affirmed. 
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Quin  against  Brady. 

In  an  action  of  ejectment,  where  the  question  arises  upon  the  validity  of  the 
original  title  of  the  parties,  and  not  upon  the  extent  of  the  claim  or  the  Act  of 
Limitations,  the  payment  of  taxes  for  the  land  by  one  party  or  the  other  cannot 
affect  the  title,  and  is  therefore  illegal  evidence. 

If  a  warrant  for  vacant  land  be  put  into  the  hands  of  the  deputy-surveyor,  and 
the  land  is  bounded  by  older  surveys  made,  marked  upon  the  ground  and  return- 
ed, the  deputy  may  execute  such  warrant  by  adopting  the  old  lines  and  returning 
the  survey  accordingly  without  actually  going  upon  the  ground. 

There  is  no  law  to  prevent  a  deputy-surveyor  from  becoming  interested  in  the 
location  and  appropriation  of  vacant  lands,  or  for  a  consideration  pointing  them 
out  to  another  for  appropriation,  provided  he  acts  with  good  faith  towards  all 
others  in  his  official  conduct  respecting  the  same. 

ERROR  to  the  Common  Pleas  of  Westmoreland  county. 

Hugh  Y.  Brady  against  James  Quin.  This  was  an  action  of 
ejectment.  The  points  made  in  the  court  below  and  the  opinion 
of  his  Honour  Judge  WHITE,  who  tried  the  cause,  are  fully  stated 
in  the  opinion  of  this  court. 

Foster,  for  the  plaintiff  in  error. 
Beaver,  for  the  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — H.  Y.  Brady,  the  plaintiff  below,  gave  in  evidence 
a  patent  to  himself,  dated  22d  October  1823,  for  the  land  in  ques- 
tion, about  30  acres ;  a  warrant  to  himself,  dated  12th  September 
1823;  and  a  survey  thereon  of  the  6th  October  1823,  by  Isaac 
Moore,  deputy-surveyor.  The  defendant,  Quin,  gave  in  evidence 
a  warrant  for  400  acres  to  George  Clark,  dated  the  8th  February 
1785,  "  including  his  improvement  interest  from  1st  March  1779," 
on  which  a  survey  had  been  made  on  the  2d  June  1787,  of  429 
acres,  by  John  Moore,  deputy-surveyor.  It  appeared  in  the  cause 
that  in  making  this  survey,  the  surveyor  had  included  458  acres ; 
but  this  being  more  than  10  per  cent,  above  the  quantity  called 
for,  he  cut  off  a  part  by  dotting  a  line  across,  and  returned  429 
as  above ;  and  it  appeared  that  Clark  had  patented  his  land  as  of 
this  latter  quantity. 

On  the  12th  August  1790,  he  sold  off  308  acres  to  Alexander 
Lemmon,  which  would  include  the  part  not  returned,  and  which 
part  is  now  in  dispute.  This  deed  was  not  recorded  until  1842. 
The  title  of  Lemmon  was  deduced  to  the  defendant. 

Several  witnesses  were  called  and  proved,  what  was  not  dis- 
puted, that  Clark,  and  then  Lemmon,  and  next  Quin,  had  occupied 
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the  308  acres,  from  before  the  date  of  the  survey  ;  and  two  wit- 
nesses proved  that  about  1823,  Quin  cleared  across  the  dotted 
line  on  the  part  in  dispute,  and  included  that  and  a  part  in  the  re- 
turned survey  in  one  field,  and  had  since  cleared  more  of  the  part 
in  dispute.  Brady  had  not  attended  to  his  land,  and  did  not,  it 
would  seem,  know  its  exact  location  or  lines  until  1842,  when  he 
went  with  a  surveyor,  and  they  called  on  Quin  for  information ; 
he  showed  his  title,  and  among  other  papers  an  old  draft  of  the 
George  Clark  survey,  and  on  it  the  part  in  question  cut  off  by  a 
dotted  line.  On  the  26th  March  1842,  Quin  took  out  a  warrant 
for  29  acres,  to  pay  interest  from  1st  March  1823 ;  and  on  the 
12lh  April  1842,  a  survey  was  made  on  it  of  30  acres  19  perches, 
by  J.  Meckling,  deputy-surveyor.  Meckling  was  examined,  and 
swore  that  in  making  this  survey  he  examined  carefully  and  found 
marked  lines  of  old  surveys,  but  no  marks  of  the  date  of  Brady's 
survey ;  the  lines  of  this  and  Brady's  survey  were  the  same. 

An  instance  of  what  useless  evidence  will  be  thrust  before  a 
court  and  jury  occurred  here.  The  neighbours,  none  of  whom, 
however,  lived  in  sight  of  the  lines,  were  called  and  proved  that 
none  of  them  saw  Isaac  Moore  run  the  survey  of  Brady.  Now  I 
suppose  nobody  now  alive  saw  George  Clark's  survey  made ;  and 
probably  there  are  not  three  surveys  in  the  township  made  thirty 
or  twenty  years  ago,  which  would  be  good  if  you  must  produce 
persons  who  were  present  and  saw  the  lines  run  and  marked. 

The  defendant  then  offered  to  prove  that  the  land  in  dispute 
had  been  assessed  as  Quin's,  and  he  had  paid  the  taxes ;  the  court, 
on  objection,  overruled  the  evidence,  and  an  exception  was  taken. 

The  judge  was  no  doubt  weary  of  having  useless  testimony,  and 
he  rightly  rejected  the  evidence.  The  defendant  had  already 
proved  that  he  had  cleared  and  cultivated  a  part  of  the  land. 
Paying  taxes  does  not  give  title ;  it  may  show  a  claim,  but  this  is 
not  necessary  where  he  who  paid  is  in  possession ;  such  evidence 
is  sometimes  given  to  show  how  much  an  improver,  who  has  no 
survey,  claims ;  but  I  repeat,  it  does  not  give  title.  If  he  in 
possession  pays  taxes  twenty-one  years,  and  no  suit  is  brought 
against  him,  he  will  hold  the  land ;  this  is  not  by  paying  taxes, 
but  by  the  Statute  of  Limitations.  It  was  prpved  tfiat  Brady  had 
said,  that  in  the  days  of  Isaac  Moore,  he,  Moore,  had  come  to  the 
store  of  Brady's  father,  and  said  if  he  would  give  him  a  coat  or 
suit  of  clothes,  he  would  inform  him  where  a  piece  of  vacant  land 
lay,  and  thus  he  got  the  warrant ;  and  it  was  patented  when  his 
father,  James  Brady,  was  Secretary  of  the  Land  Office. 

The  court  were  requested  to  charge  the  jury  on  two  points. 

1.  If  the  court  believe  from  the  evidence  that  Isaac  Moore  was 
interested  and  had  contracted  to  sell  the  land  to  H.  Y.  Brady  for 
a  coat  or  suit  of  clothes,  in  such  circumstances  the  survey  would 
be  void.  The  court  answered  in  the  words  of  the  point,  only 
concluding  that  it  would  not  be  void.  A  judge  once  said  some- 
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thing  about  a  survey  made  by  a  deputy-surveyor  for  himself  being 
void,  but  only  one  judge.  If  land  was  clear  of  other  claims,  there 
never  was  any  law  or  regulation  of  the  Land  Office  forbidding  a 
deputy-surveyor  to  take  it,  or  point  it  out  to  another. 

2d  point.  The  survey  of  Isaac  Moore,  deputy-surveyor,  and  re- 
turn thereof,  is  prima  facie  evidence  of  the  making  of  such  survey; 
but  that  such  evidence  may  be  contradicted  and  overcome  by 
direct  testimony,  or  circumstantial  evidence ;  and  that  if  the  jury 
believe  Isaac  Moore  was  not  on  the  ground  as  deputy-surveyor, 
but  made  the  draft  in  his  chamber  and  returned  it,  in  such  case  it 
is  null  and  void.  The  court  say,  "  In  answer  to  the  second  point, 
we  instruct  you  that  the  return  by  the  deputy-surveyor  is  prima 
fade  evidence  of  the  making  such  survey,  because  he  is  a  sworn 
officer,  and  the  presumption  always  is  that  the  officer  does  his 
duty ;  but  that  any  one  affected  by  it  will  be  allowed  to  impeach 
the  deputy-surveyor's  return  within  21  years,  either  by  direct  or 
circumstantial  testimony  that  the  surveyor  never  was  on  the 
ground  and  that  in  point  of  fact  there  is  no  such  survey ;  and  that 
as  a  general  rule  the  law  is  as  stated  in  the  last  clause  of  the  propo- 
sition. But,  like  all  general  rules,  there  are  exceptions,  and  if  the 
three  sides  of  this  survey  were  the  boundaries  of  the  adjoiners,  as 
returned  in  the  official  surveys,  and  these  boundaries  actually 
marked  on  the  ground,  Isaac  Moore  might  adopt  these  lines,  and 
might  draft  his  survey  from  them,  and  return  it  to  the  Surveyor- 
General's  Office  without  going  on  the  land,  and  it  would  be  a 
good  and  valid  appropriation  of  the  land  in  dispute. 

The  court  delivered  to  the  jury  an  elaborate  and  learned  charge 
in  accordance  with  what  is  said  in  answer  to  the  second  point 
above,  only  they  added  that  George  Clark  having  taken  out  his 
patent  on  his  survey  as  returned,  was  bound  by  that,  and  could 
not  claim  land  not  in  it. 

The  counsel  here  assigned  four  errors. 

1.  The  first  is  as  to  rejecting  evidence  as  to  payment  of  taxes, 
which  is  answered  already.  2,  4.  The  2d  and  4th  are  the  same 
in  substance,  and  will  be  answered  together.  3.  The  3d  is  to  that 
part  of  the  charge  of  the  court  relating  to  Clark  and  the  defendant 
being  bound  by  his  patent.  I  thought  that  a  survey  returned  and 
filed,  and  much  more,  a  patent  taken  out  on  it,  were  considered 
by  our  law  as  record  evidence  of  title,  and  that  all  might  not  de- 
pend on  parol ;  and  that  this  had  been  so  often  settled  as  not  to 
be  doubted  or  to  have  been  debateable  for  the  last  thirty  years. 
Even  where  a  survey  is  returned,  no  change  can  be  made  except 
on  an  order  of  the  board  of  property.  After  a  return  and  patent 
on  that,  and  an  acquiescence  for  many  years,  it  must  be  a  singular 
case  in  which  any  board  of  property  will  throw  all  this  open  again. 
That  board  cannot  do  it,  if  in  the  mean  time  a  title  to  the  land 
included  in  the  return  and  patent  has  been  acquired  by  any  other 
person.  The  remaining  assignment  of  errors  I  shall  answer  by 


142  SUPREME  COURT  [Pittsburgh. 

[Quiii  v.  Brady.] 

citing  two  or  three  cases,  in  which  all  the  points  in  this  cause 
were  settled  by  our  predecessors. 

In  6  Binn.  39,  we  find  the  case  of  Werdman  v.  Felmly,  which 
is  this  case  in  all  particulars,  only  stronger.  William  Mackey,  in 
1774,  had  on  the  same  day  made  a  survey  for  himself  in  the  name 
of  Janet  Sharon,  and  one  for  General  Potter  in  the  name  of  Ro- 
bert Mackey.  They  were  not  returned  until  1783,  and  in  the 
returns  of  survey,  Mackey  and  Sharon  called  for  each  other ;  but 
Mackey,  on  calculating  Janet  Sharon,  found  the  lines  contained 
411  acres  on  a  warrant  for  300;  he  therefore  cut  offyby  protrac- 
tion 100  acres,  and  still  he  returned  Janet  Sharon  as  adjoining 
Mackey.  As  soon  as  the  office  opened  in  1784,  he  took  in  his  own 
name  a  warrant  for  the  100  acres.  The  return  of  survey  was  made 
without  re-marking  the  lines,  and  probably  without  going  on  the 
ground.  The  late  Judge  DUNCAN  and  I  were  counsel  for  Werdman. 
Our  courts,  in  that  part  of  the  State,  had  been  much  engaged  for 
many  years  in  trying  titles  to  land,  and  this  had  so  often  been 
settled,  that  it  was  not,  in  the  Supreme  Court  at  least,  made  an 
objection ;  nor  was  it  objected  that  the  deputy-surveyor  who 
made  the  surveys  and  threw  out  a  part  of  one,  had  himself  taken 
a  warrant  for  the  part  thrown  out,  unless  his  conduct  was  fraudu- 
lent. The  law  was  laid  down  as  it  was  in  this  case  by  the  court 
below. 

In  Lambourn  v.  Hartswick,  (13  Serg.  4*  Rawle  113),  the  other 
point  as  to  a  survey  called  for  being  returned,  and  also  the  neces- 
sity of  re-marking  old  lines,  was  decided.  That  was  a  second 
trial ;  Hartswick  had  settled  under  Lambourn,  and  Miles  had  re- 
covered ;  and  he  had  leased  under  Miles.  The  property  was 
valuable;  the  cause  was  elaborately  tried  and  fully  considered, 
and  the  law  settled  as  in  this  case ;  and  we  could  not  do  anything 
more  injurious  to  the  country  than  open  again  to  controversy, 
points  relating  to  land  titles  which  have  been  long  since  decided 
and  acted  on. 

Judgment  affirmed. 
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Jones's  Appeal. 


It  is  not  universally  or  even  generally  true  that  money  which  has  come  to  the 
hands  of  a  trustee  by  the  act  or  consent  of  his  colleague,  without  positive  negli- 
gence on  the  part  of  the  latter,  is  chargeable  indifferently  to  either. 

The  diligence  required  of  a  trustee  in  the  care  of  the  trust  estate  is  precisely 
the  diligence  which  a  man  of  ordinary  prudence  would  practise  in  the  care  of  his 
own. 

Held,  therefore,  that  where  joint  guardians  in  affluent  circumstances  and  in  good 
repute  apportion  the  custody  and  management  of  the  property  to  suit  the  peculiar 
capacity  and  qualifications  of  each,  but  without  surrendering  the  right  of  eithei 
to  intermeddle  with  the  whole,  each  is  chargeable  with  no  more  than  he  received, 
unless  he  stood  supinely  by  while  his  colleague  was  manifestly  impairing  the 
estate. 

THIS  was  an  appeal  by  Paul  Jones,  one  of  the  guardians  of  the 
three  minor  children  of  John  H.  Levering,  deceased.  In  March 
1826  Paul  Jones  and  John  Levering  were  appointed  guardians. 
Paul  Jones  was  cited  in  the  Orphans'  Court  of  Philadelphia  county 
to  settle  his  account.  He  filed  an  account  stating  the  sum  of 
$78.92  principal  and  interest  of  money  received  by  him  of  Abra- 
ham Levering,  the  administrator  of  John  H.  Levering,  deceased, 
on  the22d  January  1838,  accompanied  with  an  answer  on  affirma- 
tion stating  that  "  the  principal  management  of  the  concerns  of 
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said  children  was  conducted  by  John  Levering.  That  your  respon- 
dent herewith  files  an  account  of  his  guardianship,  showing  the 
only  transactions  which  he  has  had  as  guardian.  That  the  said 
account  is  just  and  true  in  the  charge  and  discharge  thereof,  to  the 
best  of  his  knowledge  and  belief,  and  that  no  other  money,  property 
or  estate  belonging  to  his  wards,  other  than  that  stated  in  his 
said  account,  ever  came  into  his  hands,  possession  or  power ;  and 
that  he  has  no  other  account  or  settlement  of  his  guardianship  to 
make;  whereupon  he  requests  he  may  be  discharged  from  the 
further  answer  to  said  citation." 

No  objection  was  made  by  the  complainants  to  the  items  of  this 
account,  but  they  sought  to  charge  him  with  moneys  received  by 
his  co-guardian,  amounting,  according  to  the  auditor's  report,  to 
upwards  of  $900,  and  lost  in  consequence  of  his  insolvency.  The 
auditor,  on  the  authority  of  Bone  v.  Cook,  (M'Clelland  168) ; 
Oliver  v.  Court,  (8  Price  127) ;  Brice  v.  Stokes,  (11  Vez.  319),  and 
Walker  v.  Symonds,  (3  Swans.  61),  thought  that  the  appellant  was 
chargeable  with  the  whole ;  and  his  report  was  confirmed  by  the 
court  below. 

The  following  was  the  evidence  given  in  the  case  as  reported  by 
the  auditor. 

Paul  Jones  affirmed. — Abraham  Levering  gave  me  notice.  It 
(the  guardianship)  was  offered  me,  and  I  agreed  to  assist  John  in 
taking  care  of  the  property,  with  a  clear  understanding  with  Abra- 
ham that  I  shouldn't  have  anything  to  do  with  the  money ;  these 
were  the  conditions  on  which  I  agreed  to  accept  it.  Never  was 
asked  for  security.  Was  a  neighbour  of  John  Levering's ;  lived  in 
sight  of  him.  I  received  what  money  I  have  returned  here.  I 
took  the  money  I  have  returned  because  Abraham  pressed  me  to 
take  it.  I  was  unwilling  because  I  had  declared  off  in  the  first 
start.  Abraham  gave  me  a  reason ;  the  reason  he  gave  was  a 
wish  of  the  family,  and  his  wish ;  and  that  they  couldn't  get  the 
money  from  John  Levering's  hands. 

Abraham  Levering  affirmed.  —  I  think  in  two  days  after  his 
appointment  I  informed  Paul  Jones  of  it.  All  the  children  were 
small.  Jonathan  was  the  oldest,  and  was  then  about  eleven. 
There  was  no  contract  made  by  me  with  Mr  Jones  before  the 
appointment ;  he  agreed  to  serve  with  John  Levering.  Soon  after 
the  appointment  he  wished  me  to  pay  the  money  to  John ;  he 
thought  him  most  competent  to  do  the  business  ;  it  was  at  his  sug- 
gestion I  paid  it  to  John.  I  never  made  any  agreement  with  Jones 
that  he  was  not  to  be  liable  in  his  trust  as  guardian.  Mr  John 
Levering  has  failed,  and  made  an  assignment.  Ishould  have  paid 
the  money  to  either,  as  most  convenient  to  myself,  but  for  Mr 
Jones's  suggestion.  We  thought  them  both  responsible. 

Cross-examined.  —  I  don't  recollect,  when  I  asked  him  to  be 
guardian,  that  he  objected  to  have  the  money.  I  know  that  he  at 
first  refused.  I  do  not  recollect  that  he  refused  to  have  anything 
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to  do  with  the  money  affairs ;  when  the  money  was  paid  to  him, 
he  refused  to  receive  it,  as  John  had  received  the  rest,  and  I  told 
him  the  family  wished  him  to  receive  it. 

Levering  recalled. — There  are  about  $19,000  of  incumbrances 
on  my  estate — one  mortgage  $11,000,  date  something  like  1833 
or  1834 — the  others  are  judgments  obtained  within  the  last  two 
or  three  years. 

Jones  recalled. — I  valued  the  estate  of  Levering  within  the  last 
year,  and  valued  it  at  $26,000.  We  thought  four  years  ago  it 
was  worth  more. 

Margaret  Levering  affirmed  on  part  of  exceptants. — Six  or  seven 
years  ago  Paul  Jones  was  at  my  house,  before  my  son  Jonathan 
was  of  age;  he  is  now  twenty-seven.  Jones  said  he  didn't  know 
what  to  think  of  John  Levering,  some  one  or  other  would  always 
be  calling  him  of  one  side ;  that  he  expected  they  were  after 
money.  Jones  said  he  would  receive  money  from  Abraham  Le- 
vering ;  that  he  was  sorry  he  hadn't  received  more  of  it.  Jones 
acted  as  guardian. 

Isaac  W.  Roberts  affirmed  on  part  of  P.  Jones. — I  have  known 
John  Levering  and  Paul  Jones  since  we  were  boys.  I  shall  be 
fifty-three  next  spring.  I  considered  John  Levering  one  of  the 
wealthiest  men  we  had  in  our  neighbourhood,  till  twelve  or  four- 
teen years  ago ;  he  then  met  with  a  considerable  loss  that  deranged 
his  business.  I  had  then  no  doubt  about  his  solvency.  Up  to  the 
time  he  made  his  assignment,  and  some  months  after,  I  thought  he 
would  have  more  than  enough  to  pay.  On  the  18th  May  last  (1841), 
his  assignment  was  made.  I  loaned  him  money  less  than  a  year 
before  his  assignment,  $50.  I  should  have  made  no  difficulty  in 
paying  him  money  as  guardian.  Until  Levering  met  with  this 
loss,  I  should  have  thought  him  richer  than  Jones. 

Cross-examined. — I  have  no  hopes  that  his  estate  will  pay  his 
debts.  If  it  had  been  sold  a  year  ago,  I  think  it  would. 

Joseph  Trasel  affirmed. — Known  Levering  a  number  of  years ; 
always  considered  him  in  good  circumstances  until  the  time 
referred  to  by  Mr  Roberts ;  at  that  time  he  sustained  a  loss ;  but 
always  thought  him  a  solvent  man  up  to  the  time  he  made  his 
assignment.  I  knew  or  heard  that  he  was  pushed  for  money  a 
few  months  or  a  year  before  his  assignment. 

George  F.  Culin  affirmed. — I  have  heard  of  John  Levering  many 
years  ago.  The  first  I  heard  of  his  pecuniary  difficulties  was  in 
reference  to  taxes.  He  was  always  esteemed  and  spoken  of  as  a 
solvent  man.  Two  or  three  years  ago  Reverend  Mr  Jones  told 
me  he  was  pushed. 

Peter  C.  Erben  sworn. — I  have  known  John  Levering  only  six 
or  seven  years  intimately;  always  thought  his  property  sufficient 
to  pay  his  debts. 

John  Levering  affirmed  on  behalf  of  Jones. — I  was  born  in  Lower 
Merion  township,  Montgomery  county,  opposite  Manayunk.  I 
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have  lived  there  all  my  life.  I  inherited  real  estate  there  from  my 
father.  I  was  a  miller — had  a  saw-mill,  a  grist-mill — and  after- 
wards was  a  woollen  manufacturer.  I  have  been  on  several  occa- 
sions administrator,  executor,  guardian,  trustee.  Two  or  three 
years  before  I  made  my  assignment,  I  was  appointed  a  guardian. 
That  appointment,  I  think,  was  in  1838  or  1839.  The  heavy  loss 
that  I  sustained,  that  is  mentioned  in  the  auditor's  report,  hap- 
pened in  1831,  in  consequence  of  the  failure  of  Gillingham,  Mit- 
chell &  Co.  They  failed  in  the  latter  part  of  that  year.  They 
were  my  factors.  In  the  early  part  of  the  same  year  I  sustained 
a  heavy  loss  by  a  freshet.  I  could  not  see  that  my  general  cha- 
racter and  standing  were  affected  by  these  losses.  I  don't  think 
that  I  cou-ld  see  any  material  difference  until  within  two  or  three 
years  of  my  assignment.  I  borrowed  a  sum  of  money  in  April 
1839  of  Mr  Grant,  on  bond  and  warrant  of  attorney.  It  has  not 
been  entered  in  the  office.  After  I  sustained  my  heavy  losses  I 
was  able  to  meet  my  engagements  with  punctuality,  and  to  bor- 
row money  for  my  current  purposes.  I  could  do  so  as  well  as 
most  men  in  business  at  that  time,  I  believe.  My  final  failure 
took  place  in  May  1841.  So  far  as  I  could  judge,  that  failure  was 
unexpected  by  others.  It  was  after  1833,  I  can't  tell  the  year  or 
day,  Paul  Jones  asked  me  if  the  funds  of  the  children  of  John  H. 
Levering  were  invested.  I  told  him  they  were  out  on  bond  and 
mortgage.  A  part  in  fact  were  out  on  bond  and  mortgage;  the 
part  that  was  out  was  the  same  $700  that  was  handed  over  to  my 
successor  in  the  guardianship.  The  rest  of  the  money  was  not  in 
fact  invested ;  it  was  in  my  own  hands.  I  don't  know  that  I  let 
Mr  Jones  know  that  fact. 

Question  for  Paul  Jones.  —  As  far  as  you  know  or  belteve,  did 
anything  occur  to  induce  Mr  Jones  to  believe  that  any  part  of  the 
money  was  uninvested  1  Objected  to.  Witness  answers.  —  No; 
he  appeared  to  be  satisfied  with  what  I  told  him.  I  can't  remem- 
ber the  precise  words  of  Mr  Jones ;  he  generally  made  inquiries 
if  the  moneys  were  out  at  interest.  My  answer  was  a  general 
one.  I  can't  say  how  many  times  this  occurred,  but  two  I  have  a 
distinct  recollection  of.  I  think  the  last  one  was  within  two  years 
of  my  assignment;  the  first  was  after  1833,  I  can't  tell  how  long. 
On  each  occasion  Mr  Jones  appeared  to  be  satisfied. 

Cross-examined.  —  I  think  I  did  not  show  Mr  Jones  any  bonds 
or  mortgages  on  the  occasion  referred  to.  I  did  not  show  him 
any ;  he  did  not  ask  to  see  them.  I  do  not  recollect  that  he  asked 
me  the  name  or  names  of  the  borrowers,  but  I  think  I  told  him  the 
name,  Young ;  there  was  no  other  name.  I  can't  say  whether  I 
told  him  the  amount  Young  had.  I  think  he  did  not  ask  me  the 
amount.  I  think  I  told  him  on  what  real  estate  the  money  was 
loaned.  I  don't  know  that  I  was  so  particular  as  to  tell  him  the 
county.  He  knew  the  place  as  well  as  I  did ;  that  it  was  in  Ma- 
nayitnk.  I  don't  know  that  he  personally  knew  Young.  I  never 
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exhibited  to  him  the  state  of  my  accounts,  the  balance  in  my 
hands.  He  never,  to  my  recollection,  asked  me.  I  never  told 
him  the  amount  of  money  in  my  hands.  He  never  asked  me.  I 
can't  say  positively  that  I  did  or  not  tell  him  the  amount  invested. 
I  can't  say  whether  he  asked  me.  I  don't  know  that  1  ever  exhi- 
bited to  him  any  papers  connected  with  my  trust.  To  my  recol- 
lection he  never  asked  me.  At  the  time  of  my  failure  I  owed; 
the  whole  gross  amount  was  $24  or  $25,000.  I  can't  say  what 
amount  was  on  bond  and  mortgage,  without  taking  some  time  to 
add  them  together.  I  can't  tell  what  amount  on  notes  or  other 
contracts,  unless  I  had  a  list  to  separate  them.  I  can't  tell  whe- 
ther my  estate  will  pay  this  trust  fund.  I  thought  my  estate 
would  pay  all.  The  present  prospect  is  not  flattering.  From 
present  appearances,  my  estate  will  not  pay  this  trust  fund.  My 
failure  was  not  expected  by  me  one  day  before  my  failure.  I  did 
not  pay  all  demands  on  me  promptly  up  to  my  failure.  I  did  till 
pretty  nearly  the  time.  Till  about  a  year  before.  Since  the  fail- 
ure of  Gillingham,  Mitchell  &  Company,  I  have  met  with  losses ; 
none  heavy,  but  all  taken  together  were  heavy. 

Re-examined.  —  In  1834,  when  Abraham  Levering  paid  me 
$100,  it  was  paid  as  other  moneys  had  been.  Nothing  passed 
between  us,  except  that  the  money  was  just  paid  and  received.  I 
think  my  answers  to  Mr  Jones'  questions  were  in  a  kind  of  a  gene- 
ral way,  that  the  moneys  were  invested  in  bond  and  mortgage. 

Cadwalader,  for  the  apellant,  referred  to  13  Price  332 ;  6  Watts 
189;  11  Vez.  327;  1  P.  Wms.  244. 

Hirst,  contra,  cited  2  P.  R.  420 ;  1  Watts  367;  2  Ashm.  470. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. —  Parents,  guardians,  executors,  receivers,  and  all 
who  manage  the  estates  of  infants,  are  responsible  as  trustees,  and 
held  to  the  same  diligence ;  but  for  participation  in  the  acts  of 
their  colleagues,  the  liability  of  executors  is  peculiar.  In  Sadler 
v.  Hobbs,  (2  Bro.  Ch.  R.  117),  Lord  THURLOW  admitted  the  rule 
to  have  been  confirmed  in  Leigh  v.  Barry,  (3  Atk.  584),  that  an 
executor,  joining  with  his  colleague  in  the  signature  of  a  receipt 
or  conveyance,  makes  it  his  own ;  and  he  questioned  the  sound- 
ness of  Westley  v.  Clarke,  (1  P.  Wms.  83),  in  which  Lord  NORTH- 
INGTON  had  held  a  different  opinion ;  but  the  master  of  the  rolls 
subsequently  professed,  in  Scurfield  v.  Howes,  (3  Bro.  Ch.  R.  94), 
to  find  no  fault  with  it.  The  distinction  between  executors  and 
trustees,  in  this  respect,  is  important ;  for  it  might  be  shown  that 
the  instances  in  which  a  mere  trustee  has  been  charged  with  the 
defaults  of  his  colleague  are  comparatively  rare.  In  the  Treatise 
of  Equity,  (Fonb.,  B.  2,  Ch.  7,  §  5),  as  well  as  in  the  opinion  of  the 
Lord  Keeper,  in  Fellowes  v.  Mitchell,  (1  P.  Wms.  83),  the  charging 
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of  an  executor  for  having  signed  his  colleague  s  receipt  is  put  on 
the  foot  of  necessity,  and  likened  to  confusion  of  goods,  though  it 
is  obvious  that  the  same  uncertainty  in  ascertaining  how  much 
had  been  received  by  each  is  produced  by  the  joint  receipt  of 
trustees.  The  true  reason  seems  to  be,  that  it  is  unnecessary  for 
executors  to  join ;  and  that  where  they  gratuitously  assume  the 
character  of  joint  receivers,  they  agree  to  trust  each  other,  and 
become  joint  accountants,  while  no  such  conclusion  is  to  be  drawn 
from  the  receipt  of  trustees  who  cannot  choose  but  join. 

In  this  instance,  the  question  touches  the  liability  of  trustees  for 
each  other's  receipts,  without  joinder.  The  appellant  was  charged 
with  his  colleague's  defaults  on  the  principle  (Fonb.  185),  that 
where  money  gets  into  the  hands  of  a  trustee  by  any  act  or  agree- 
ment of  his  colleague,  both  are  chargeable  with  it ;  and  that  if 
they  agree  that  each  shall  have  the  management  of  a  particular 
part  of  the  estate,  each  shall  be  chargeable  with  the  whole.  There 
is  certainly  a  dictum  to  that  effect  of  Lord  THURLOW,  in  Sadler  v. 
Hobbs  ;  but  Gill  v.  The  Attorney-General,  (Hardr.  314)  on  which 
he  relied,  does  not  bear  him  out.  That  was  the  case  of  commis- 
sioners severally  bound  with  sureties  to  perform  all  the  articles 
and  rules  of  the  excise ;  and  they  were  held  not  to  be  answerable 
for  each  other.  That  was  the  point  decided ;  and  it  turned  on  the 
interpretation  of  the  bond.  But  it  was  said  in  illustration,  that 
though  an  executor  is  chargeable  for  no  more  than  comes  to  his 
hands,  yet  if  executors  agree  among  themselves  that  "  one  be  to 
receive  and  meddle  with  such  a  part  of  the  estate,  and  another 
with  such  a  part,  each  of  them  will  be  chargeable  with  the  whole, 
because  the  receipts  of  each  are  pursuant  to  the  agreement  made 
betwixt  both."  This  is  the  only  thing  even  in  the  shape  of  a  dic- 
tum that  amounts  to  a  judicial  recognition  of  the  principle;  and 
it  was  not  predicated  of  trustees,  but  of  executors,  who  have  sepa- 
rate power  to  intermeddle  and  receive  without  any  agreement 
whatever.  Scurfield  v.  Howes  was  also  the  case  of  executors  who 
had  joined  in  a  receipt ;  and  Westley  v.  Clarke  impugned  the  doc- 
trine, as  we  have  seen,  even  as  to  them.  But  in  Felloices  v.  Mitchell, 
Lord  COWPER,  speaking  of  the  responsibilities  of  trustees,  said : 
"  it  seems  to  be  substantial  injustice  to  decree  a  man  to  answer 
for  money  which  he  did  not  receive,  at  the  same  time  that  the 
charge  on  him  by  joining  in  receipts,  is  but  notional."'  Other 
cases  are  much  stronger  against  the  principle,  as  Mr  Fonblanque 
has  asserted  it.  In  The  Attorney -General  v.  Randall,  (21  Vin., 
Trust,  N,  a,  pi.  9),  one  of  three  trustees  to  build  an  almshouse, 
called  on  the  executors  of  the  founder  for  the  money ;  and  pay- 
ment being  refused,  except  on  the  joint  receipt  of  all,  he  procured 
the  signature  of  the  others,  received  the  money,  and  failed  at  the 
end  of  four  years.  The  Lord  Chancellor  said,  "it  could  not  be 
expected  that  all  should  meet  together  to  receive ;  but  if  they  had, 
either  one  must  have  had  the  custody  of  the  whole,  or  it  must  have 
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been  divided  into  shares.  And  if  they  entrust  one  of  themselves 
for  convenience  or  necessity,  when  all  are  solvent,  which  is  no  more 
than  making  him  their  banker,  shall  equity  punish  where  there 
is  no  default?  And  this  is  the  case  of  Churchill  v.  Hopson; 
and  to  charge  trustees  in  such  a  case  would  make  the  case  of 
trustees  very  perilous,  which  are  very  necessary  for  the  common 
good  and  convenience  of  families.  And  he  said  that  he  saw  no 
reason  why  trustees  may  not  make  one  of  themselves  their  cashier 
when  there  is  no  fraud ;  that  this  was  a  reasonable  thing  at  the 
time,  as  R.  (the  receiver),  was  the  only  trustee  who  lived  in  Lon- 
don where  the  money  was  paid :  and  as  to  an  objection  made  to 
letting  the  money  be  so  long  in  R.'s  hands,  he  said  the  case  of  R. 
differs  from  the  case  of  a  common  banker,  where  the  money  may 
be  drawn  out  at  pleasure  ;  but  here  R.  had  as  good  a  right  to  the 
keeping  it  as  the  others ;  and  all  paid  out  till  about  one-third  ; 
and  he  was  entrusted  by  the  testator  as  well  as  the  others."  Now 
the  joint  receipt  was  signed,  in  that  case,  for  the  very  purpose  of 
enabling  R.  to  get  the  money ;  and  it  consequently  "  got  into  his 
hands  by  act  and  agreement"  of  his  colleagues,  of  a  nature  as 
absolute  as  an  order  would  have  been.  Every  joint  receipt  is 
such ;  and  less  negative  in  its  essence  than  a  refusal  to  receive. 
I  have  extracted  the  opinion  of  the  Chancellor  entire,  not  only 
because  it  embodies  the  good  sense  of  all  that  has  been  said  on  the 
subject,  but  because  every  part  of  it  may  be  applied  to  some  fea- 
ture of  the  case  before  us ;  and  I  shall  add  no  more  than  that 
Townley  v.  Chalenor,  (Cro.  Car.  312);  Murrell  v.  Pitt,  (2  Vern. 
570) ;  Leigh  v.  Barry,  (3  Atk.  584) ;  Churchill  v.  Hobson,  (1  P. 
Wms.  241) ;  and  Applyn  v.  Brewer,  (Prec.  in  Chan.  173),  power- 
fully support  it.  In  declining  to  receive  the  money  of  the  estate, 
the  appellant  did  no  more  than  every  trustee  does  who  signs  a 
joint  receipt  for  the  purpose  of  putting  it  into  the  hands  of  his 
colleague ;  and  in  limiting  his  active  agency  to  that  part  of  the 
business  for  which  alone  he  was  qualified,  he  acted  with  extraor- 
dinary zeal  and  discretion.  Who  will  say  that  the  arrangement 
did  not  promise  fairer  for  the  wards  than  any  other  that  could 
have  been  adopted?  and  if  it  was  executed  in  good  faith,  why 
should  it  be  made  a  ground  of  charge?  The  appellant  was  pecu- 
liarly fitted  by  experience  for  the  management  of  real  estate,  but 
not  conversant  with  pecuniary  transactions ;  while  his  colleague, 
on  the  other  hand,  had  experience  in  the  business  of  investment 
and  in  accounts,  having  often  been  an  executor,  an  administrator, 
or  a  trustee.  Guardians  are  sometimes  chosen  for  diversity  of 
qualification,  so  that  each  may  take  charge  of  those  parts  of  the 
trust  for  which  his  pursuits  have  fitted  him.  A  lawyer  might 
beneficially  leave  the  management  of  his  ward's  furnace  or  forge 
to  a  colleague  bred  an  iron  master,  while  he  himself  attended  to 
matters  more  congenial  to  his  profession.  Still  it  must  be  admitted 
that  a  guardian  commits  a  breach  of  trust  when  he  parts  irrevo- 
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caWy,even  for  a  time,  with  his  right  of  joint  control,  so  as  to  pre- 
clude him  from  exercising  it  when  necessary ;  as  in  Keble  v.  Thomp- 
son, (3Bro.  Ch.  R.  Ill),  where  the  one  trustee  lent  the  funds  to 
the  other.  The  appellant,  therefore,  is  not  chargeable  merely  for 
having  declined  to  meddle  with  the  moneys  in  the  first  instance  ; 
and  the  next  inquiry  is,  whether  he  ought  to  have  interposed 
before  he  began  to  doubt  his  colleague's  solidity ;  or  whether  he 
ought  to  have  been  satisfied  with  the  explanation  given  when  he 
called  on  him  for  information  about  the  state  of  the  property. 

The  result  will  depend  very  much  on  what  is  the  proper  degree 
of  a  trustee's  vigilance.  In  Pybus  v.  Smith,  (1  Ves.  Jun.  193) ; 
Palmer  v.  Jones,  (1  Fern.  144) ;  Man  v.  Ballet,  (Ibid.  44) ;  and 
Harnard  v.  Webster,  (Select  Ca.  in  Ch.  53),  it  is  said  that  he  is 
to  be  charged  only  for  his  own  receipts,  or  for  supine  negligence, 
and  when  the  proof  of  it  is  strong.  Sir  WILLIAM  JONES  (Law  of 
Bailm.  22)  says  that  no  more  is  required  of  the  holder  of  another's 
property,  under  a  contract  beneficial  only  to  the  owner,  than  good 
faith ;  that  he  is  answerable  for  gross  negligence  only ;  but  that 
in  regard  to  a  commission  or  mandate  by  which  an  affair  is  com- 
mitted to  another  to  be  managed  gratis  (and  a  guardianship  is 
such),  good  faith  itself  requires  that  he  use  a  degree  of  diligence 
adequate  to  the  performance  of  the  work.  And  this  degree,  it 
seems,  was  required,  by  the  Roman  law,  to  be  greater  than  per- 
haps he  might  think  proper  to  bestow  on  his  own  affairs,  (Ibid, 
note  5) ;  not,  however,  I  presume,  if  he  were  a  man  of  ordinary 
prudence.  By  this  I  mean  that  one  who  undertakes  the  business 
of  another  as  an  unpaid  agent,  engages  to  exercise  in  it  the  degree 
of  vigilance  that  a  man  of  ordinary  diligence  and  skill  would  ex- 
ercise in  his  own.  Now,  though  guardians  receive  a  sort  of  com- 
pensation from  the  liberality  of  the  court,  they  are  of  right  entitled 
to  nothing;  and  they  stand  with  us  in  the  same  degree  of  respon- 
sibility as  they  do  in  England,  where  their  services  are  gratuitous. 
But  a  guardian  is  allowed,  at  all,  only  for  services,  not  for  risks; 
and  as  the  law  has  no  higher  aim  than  to  place  the  property  of 
an  infant  on  the  same  footing  of  security  as  the  property  of  an 
adult,  the  appellant  was  bound  to  deal  with  the  estate  of  his 
wards  only  as  it  may  be  supposed  they  themselves  would  have 
done,  had  they  been  of  age. 

But,  in  addition  to  the  charge  of  having  refused  to  become  a 
receiver,  he  is  accused  of  negligence  in  regard  to  the  receipts  and 
investments  of  his  colleague.  His  appointment  seems  to  have 
been  procured  by  the  administrator,  and  probably  the  family, 
with  a  view  to  his  services  in  managing  the  real  estate,  for  which 
he  was  peculiarly  qualified.  There  is  no  positive  proof  of  the 
fact,  but  it  may  be  inferred  from  the  circumstances,  that  the  ap- 
pellant was  appointed  without  his  knowledge,  and  that  his  accept- 
ance was  procured  by  the  administrator,  himself  one  of  the  family, 
on  an  express  understanding  that  the  business  of  the  guardianship 
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should  be  apportioned.  Under  the  civil  law,  the  family  council 
was  a  legal  institution,  whose  influence  in  domestic  concerns  was 
decisive;  and  family  arrangements  are  still  so  far  regarded  by 
courts  of  equity  as  to  be  ground  for  sustaining  agreements  be- 
tween parent  and  child,  or  between  brothers,  which  would  else 
fail  for  want  of  consideration.  I  pretend  not  that  a  stipulation 
of  the  administrator,  with  the  assent  of  the  family,  would  bind  the 
minor  children ;  but  it  is  not  too  much  to  say,  that  the  family  ap- 
probation of  the  appellant's  course  may  legitimately  weigh  in  a 
question  of  negligence.  But,  without  aid  from  that  quarter,  it 
seems,  from  the  nature  of  the  case,  that  he  acted  with  extreme 
caution  and  singular  discretion  in  leaving  the  management  of  the 
moneys  to  one  who  was  better  qualified  for  it,  and  whose  wealth 
afforded  greater  security  against  loss  from  insolvency. 

Negligence  is  still  further  imputed  to  him,  for  omitting  to  call 
his  colleague  to  account,  when  fears  of  his  insolvency  were  actu- 
ally excited  in  him.  But  the  ground  of  these  fears  was  very 
slight,  and  less  might  therefore  justify  him  in  dismissing  them. 
Both  then  and  afterwards  no  one  stood  higher  in  public  opinion 
than  his  colleague,  as  a  man  of  integrity,  business,  and  wealth ; 
and  that  the  appellant  had  no  stronger  reason  to  suspect  him  than 
having  sometimes  seen  him  called  aside  on  private  affairs  by  those 
who  may  have  been  duns,  argues  a  very  great  degree  of  vigilant 
observation.  By  these  trifles,  however,  his  suspicions  were  aroused, 
and  they  impelled  him  to  do  what  a  cautious  man  might  be  ex- 
pected to  do.  He  inquired  into  the  disposition  made  of  the  money, 
and  was  told  by  his  colleague,  whose  truth  had  never  been  doubted, 
that  the  whole  was  invested  in  bonds,  secured  by  a  mortgage  on 
a  landed  estate,  which  was  pointed  out.  To  require  him  to  have 
dealt  with  his  colleague  as  a  rogue,  by  calling  for  the  securities, 
would  require  of  him  the  highest  and  most  exact  vigilance ;  a  de- 
gree of  it  that  would  ruin  every  guardian.  No  rate  of  commis- 
sion would  compensate  the  risk  incurred  from  such  a  trust,  and 
no  man  of  prudence  would  accept  it.  Responsible  guardians 
would  not  be  had,  and  infants  would  be  injured  instead  of  bene- 
fiting by  it. 

It  is  urged  that  the  appellant  was  bound  to  call  his  colleague 
to  account  as  soon  as  he  was  so  far  satisfied  of  the  insecurity  of 
the  funds  in  his  hands  as  to  consent  himself  to  become  the  re- 
ceiver. These  guardians  were  appointed  in  1826;  the  prosperity 
of  him  who  has  since  become  insolvent  received  its  death-wound 
in  1831 ;  the  catastrophe  was  not  expected  by  any  one  but  him- 
self before  1838 — two  years  before  his  assignment — insomuch  that 
he  borrowed  money  in  1839,  on  bond  and  warrant,  which  has  not 
been  entered  up ;  and  he  borrowed  another  sum,  on  his  personal 
security,  in  1841,  a  short  time  before  his  failure.  It  is  true  that 
the  appellant  consented,  in  1838,  to  receive  the  residue  of  the 
money,  at  the  administrator's  suggestion,  for  which  no  reason 
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was  assigned ;  and  there  was  consequently  little  in  the  suggestion 
to  shake  his  confidence  in  his  colleague's  stability.  It  is  true, 
also,  that  the  mother  testified  to  the  appellant's  admission,  made 
six  or  seven  years  before  1841,  that  he  did  not  know  what  to  think 
of  his  colleague,  and  that  he  would  himself  consent  to  become  the 
receiver;  but  her  testimony  is  unworthy  of  confidence,  inasmuch 
as  it  goes  back  to  a  period  decisively  anterior  to  1838,  the  time 
material  to  the  question. 

Again,  it  is  insisted,  on  the  authority  of  Brice  v.  Stokes,  (11 
Vez.  319),  and  Walker  v.  Symonds,  that  laches  was  chargeable 
to  the  appellant  in  suffering  the  money  to  lie  in  his  colleague's 
hands  for  fourteen  years;  especially  as  the  statute  of  1821,  since 
repealed,  made  it  the  duty  of  guardians  to  render  triennial  ac- 
counts without  being  cited.  That  statute,  like  the  one  which 
requires  an  executor  to  file  an  inventory  within  a  month  from 
the  date  of  the  letters,  imposed  no  penalty  for  a  disregard  of 
it — certainly  none  applicable  to  a  case  like  the  present — and  it 
was,  consequently,  no  more  than  directory.  Independent  of  that, 
however,  the  two  cases  referred  to  would  go  far  to  sustain  the 
present  charge ;  but  it  is  also  true  that  there  has,  at  all  times, 
been  more  inconsistency  of  English  decision  on  this  head  than  on 
any  other,  and  more  than  is  to  be  found  in  our  own  books  on  all 
heads  together.  Perfect  consistency  is  not  attainable,  and  the 
decisions  of  our  own  courts  are  not  free  from  discrepance  in  mat- 
ters of  less  importance  than  rules  of  property ;  but  the  aberrations 
of  no  American  court  will  bear  comparison  with  the  sweeping 
alterations  of  the  common  law  by  the  English  judges.  On  the 
subject  before  us  their  decisions  have  been  habitually  loose ;  and 
we  feel  ourselves  so  far  unfettered  by  foreign  precedent  as  to  be 
at  liberty  to  adapt  the  rule  of  a  guardian's  vigilance  to  the  busi- 
ness habits  and  transactions  of  our  own  people.  The  principle 
of  accountability  for  the  omission  of  every  measure  of  imaginary 
precaution  which  human  sagacity  might  have  foreseen,  would  be 
impracticable  in  a  country  where  counsel  cannot  be  consulted  at 
every  step  without  incurring  an  expense  that  would  often  swal- 
low up  the  estate.  Where  the  property  is  small,  plain  country 
farmers,  unversed  in  legal  niceties,  are  generally  prevailed  on 
by  the  friends  to  take  charge  of  it ;  and  from  these  justice  requires 
no  more  than  a  reasonable  degree  of  vigilance,  exercised  in  good 
faith.  It  certainly  does  not  require  that  the  office  of  a  guardian 
should  be  a  trap  for  the  simple.  Here  there  was  reasonable  vigi- 
lance and  good  faith,  and  we  direct  the  appellant  to  be  charged 
with  no  more  than  his  receipts. 

Account  reformed  accordingly. 
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Shelly  against  Shelly. 

A.  bought  land  from  an  heir  who  took  it  at  the  appraisement,  subject  to  one- 
third  to  the  widow,  to  be  paid  on  the  death  of  the  widow.  Under  the  41st  sec- 
tion of  the  act  of  29th  March,  1832,  the  heir  may  recover  his  portion  of  this  after 
the  widow's  death,  in  assumpsit  against  A. 

The  suit,  if  against  the  heir  taking  the  land  at  the  appraisement,  must  be  on 
the  recognizance. 

When  an  heir  takes  land  at  an  appraisement,  his  own  share  of  the  price  is 
merged  in  his  fee. 

Qu.  How  it  would  be  if  his  wife  were  the  heir! 

But  e\un  if  this  were  so  in  that  case,  yet  his  vendee  may  agree  with  him  other- 
wise ;  and  if  such  vendee  give  a  bond  for  his  wife's  share,  payable  on  the  death 
of  the  widow,  and  sell  the  land  to  another  subject  to  that  bond,  the  obligee,  or 
his  administrator,  if  dead,  may  recover  in  assumpsit  against  such  vendee, 

ERROR  to  the  Common  Pleas  of  Bucks  county. 

This  was  an  action  on  the  case  brought  by  Abraham  Shelly, 
defendant  in  error,  against  Henry  Shelly,  plaintiff  in  error,  to 
recover  the  sum  of  $176.73,  with  interest  from  the  death  of  Ann 
Yeakle,  the  widow  of  David  Yeakle,  deceased,  alleged  to  be  due 
to  the  heirs  of  David  Yeakle,  deceased,  out  of  the  land  in  posses- 
sion of  the  defendant.  On  the  trial  the  court  directed  the  jury  to 
bring  in  their  verdict  for  the  plaintiff  (without  prejudice),  and 
entertained  a  motion  for  a  new  trial,  and  gave  the  defendant  a 
bill  of  exceptions.  The  death  of  the  plaintiff  was  afterwards  sug- 
gested, and  Joel  Shelly,  his  administrator,  substituted. 

The  following  case  was  stated  for  the  opinion  of  the  court : — 

David  Yeakle,  late  of  Milford  township,  in  the  county  of  Bucks, 
died  in  1820,  intestate,  lawfully  seised  in  his  demesne  as  of  fee, 
of  and  in  two  tracts  of  land,  situate  partly  in  the  county  of  Bucks 
and  partly  in  the  county  of  Lehigh,  leaving  a  widow,  Ann,  and 
nine  children,  to  wit :  Jacob,  George,  Daniel,  Ephraim,  Salome 
who  intermarried  with  Abraham  Shelly,  Maria,  Susan  intermar- 
ried with  Charles  Yeakle,  Nancy  and  Rosanna.  On  the  29th 
August,  1820,  Jacob  Yeakle,  the  eldest  son,  presented  a  petition 
to  the  Orphans'  Court  of  Bucks  county,  praying  said  court  to 
award  an  inquest  to  make  partition  or  valuation  of  the  premises 
to  and  among  the  said  parties,  agreeably  to  law.  Whereupon 
said  inquest  was  awarded ;  and  made  return  on  the  27th  Novem- 
ber, 1820,  after  having  found  "  that  the  same  lands  and  tenements, 
with  their  appurtenances,  could  not  be  parted  and  divided  to  and 
among  the  widow  and  all  the  children  of  the  said  deceased,  with- 
out prejudice  to  or  spoiling  the  whole;  but  that  the  said  lands  and 
tenements  as  aforesaid  would  accommodate  two  of  the  children 
of  the  said  deceased."  Said  inquisition  was  confirmed  on  the 
vm.— 20 
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27th  February,  1821,  and  the  rule  upon  the  heirs  to  show  cause 
why  they  should  not  appear  and  accept  or  refuse  returned  duly 
served.  Whereupon  Jacob  Yeakle,  the  eldest  son  of  said  deceased, 
appeared  in  open  court  and  accepted  No.  1  and  1 ;  and  Abraham 
Shelly,  by  virtue  of  the  following  power  of  attorney,  to  wit : 

"  Know  all  men  by  these  presents,  that  whereas  David  Yeakle, 
of  the  township  of  Milford,  in  the  county  of  Bucks,  and  state  of 
Pennsylvania,  died  intestate,  leaving  real  estate  as  lands  and  tene- 
ments, part  of  which  in  Bucks  county  and  part  of  the  same  in  Le- 
high  county,  through  which  the  county  line  runs;  and  whereas, 
upon  petition,  and  by  order  of  the  Orphans'  Court,  inquisition  has 
been  held,  partition  and  valuation  made  of  the  aforesaid  real 
estate  by  a  jury  of  twelve  men,  according  to  law ;  and  whereupon 
Jacob  Yeakle,  the  eldest  son  of  the  said  deceased,  is  by  law  enti- 
tled to  the  preference  before  the  rest  of  the  heirs,  of  electing  and 
taking  one  part  of  the  said  divided  estate ;  and  whereas  I,  George 
Yeakle,  brother  to  the  said  Jacob,  and  second  son  of  the  said  David 
Yeakle,  deceased,  am  entitled  by  law  to  accept  and  take  the  se- 
cond part  of  the  said  divided  estate  at  the  valuation  thereof.  Now 
know  ye,  that  I,  the  said  George  Yeakle,  have  made,  ordained, 
constituted  and  appointed,  and  by  these  presents  do  make,  ordain, 
constitute  and  appoint  Abraham  Shelly,  of  the  township  and 
county  aforesaid,  practitioner  of  physic,  my  true  and  lawful  attor- 
ney, irrevocable  in  my  name,  but  for  the  sole  use  and  benefit  of 
him  the  said  Abraham  Shelly,  practitioner  of  physic,  his  heirs 
and  assigns,  to  ask,  demand,  recover  and  receive  all  my  claim, 
right,  title,  liberty  and  benefit,  respecting  my  preference  of  ac- 
cepting, electing  and  taking  of  the  aforesaid  divided  estate,  which 
I  am  or  may  be  entitled  to,  giving,  and  by  these  presents  granting 
to  my  said  attorney  my  full  power  and  authority  in  my  name, 
place  and  stead,  for  the  recovery  of  all  my  claim,  right,  and  all 
whatsoever  legally  might  be  granted  to  me  respecting  my  pre- 
ference and  right  in  electing  and  taking  of  the  said  divided  real 
estate,  ratifying  and  confirming,  and  by  these  presents  allowing 
whatsoever  my  said  attorney  shall,  in  my  name,  lawfully  do  or 
cause  to  be  done  in  and  about  the  premises,  by  virtue  of  these 
presents.  In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal,  the  9th  October,  1820. 

"  GEORGE  YEAKLE.  [SEAL.] 

"  Sealed  and  delivered  in  the  presence  of 
"  SOLOMON  HETRICK,  >  A 
«  MICHAEL  BRESCH.   j  Acknowledged  and  recorded,  &c. 

appeared  in  open  court  and  accepted  No.  2  and  2.  Whereupon 
the  court  ordered  and  awarded  the  aforesaid  premises,  with  the 
appurtenances,  unto  Jacob  Yeakle  and  Abraham  Shelly,  (each  the 
respective  share  of  their  election),  their  heirs  and  assigns  for  ever, 
to  have  and  to  hold  said  land  and  premises,  with  the  appurte- 
nances, in  as  full,  free  and  ample  manner  as  the  intestate  in  his 
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lifetime  held  and  enjoyed  the  same,  (after  entering  into  bonds  with 
their  sureties,  and  themselves  into  recognizances,  to  secure  to  the 
other  children  their  respective  shares). 

Said  estate  was  valued  as  follows,  to  wit : 

Valuation  of  Jacob  Yeagle's  part,     -     -     -     -$3082.05 
Abraham  Shelly's  "      ....     1689.90 

Whole  valuation, $4771.95 


Each  child's  share, $530.21 

One-third  of  this  sum  to  be  paid  at  widow's  death,  $176.73 

Whereupon  Jacob  Yeakle  gave  the  following  Orphans'  Court 
Bonds : 

To  George  Yeakle, $530.21 

"   David        "  530.21 

"   Ephraim    "  530.21 

"   Maria        "  530.21 

"    Susan        "  430.99 

And  Abraham  Shelly  gave  the  following  Orphans'  Court  bonds : 

Nancy, $530.21 

Rosanna, 530.21 

Susan, 99.27 

Abraham  Shelly  and  one  Christian  Stauffer  subsequently  entered 
into  the  following  article  of  agreement  for  the  sale  and  purchase 
of  that  portion  of  said  real  estate  taken  by  Abraham  Shelly  in 
right  of  George  Yeakle,  to  wit : 

"  Articles  of  agreement  made  and  concluded  this  3d  day  of 
March,  in  the  year  of  our  Lord  1821,  between  Abraham  Shelly, 
of  Milford  township,  in  the  county  of  Bucks,  and  State  of  Penn- 
sylvania, practitioner  of  physic,  of  the  one  part,  and  Christian 
Stauffer,  of  the  same  place,  yeoman,  of  the  other  part,  witnesseth 
that  the  said  Abraham  Shelly,  for  and  in  consideration  hereinafter 
mentioned,  hath  granted,  bargained,  sold  and  confirmed,  and  by 
these  presents  doth  grant,  bargain,  sell  and  confirm,  unto  the  said 
Christian  Stauffer,  to  his  heirs  and  assigns,  that  certain  tract  or 
tracts  of  land  being  the  part  called  No.  2  of  the  plantation  of 
David  Yeakle,  late  of  Milford  township,  in  the  county  of  Bucks, 
deceased,  which  plantation  by  a  jury  of  twelve  men,  upon  an  or- 
der of  the  Orphans'  Court,  has  been  divided  into  two  parts  accord- 
ing to  law,  and  denominated  part  No.  1  and  part  No.  2,  which 
said  part  No.  2,  situate  lying  and  being  partly  in  the  said  Milford 
township,  in  the  county  of  Bucks,  and  partly  in  the  township  of 
Upper  Milford,  in  the  county  of  Lehigh,  containing  70  acres  and 
66  perches,  has  been  granted  by  the  Orphans'  Court  (February 
Term,  in  the  year  aforesaid),  to  the  said  Abraham  Shelly,  assignee 
of  George  Yeakle,  the  second  son  of  the  said  David  Yeakle,  de- 
ceased, which  said  part,  No.  2,  except  an  acre  of  woodland  of 
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timber  of  the  said  part,  No.  2,  to  be  excepted  and  preserved  for 
the  said  Abraham  Shelly,  his  heirs  and  assigns,  which  said  acre 
of  woodland  to  be  along  the  line  of  the  woodland  No.  1,  from  end 
to  end  of  said  line,  or  from  Mathias  Deterer's  field  through  the 
woods  to  Jacob  Snyder's  field,  and  in  breadth  as  broad  as  will 
suffice  for  an  acre,  which  acre  is  hereby  and  will  always  be  ex- 
cepted and  preserved  for  the  said  Abraham  Shelly,  his  heirs  and 
assigns,  and  the  remainder  of  the  said  part,  No.  2,  which  will  be 
entirely  76  acres  and  66  perches,  with  all  and  singular  the  im- 
provements, ways,  woods,  water,  water-courses,  meadows,  with 
the  rights,  liberties,  privileges,  hereditaments  and  appurtenances 
whatsoever  thereunto  belonging  or  in  anywise  appertaining,  and 
the  reversions,  issues,  and  profits,  interest,  use,  possession,  pro- 
perty, claim  and  demand  whatsoever  of  him  the  said  Abraham 
Shelly,  of,  in  and  to  the  hereby  granted,  or  mentioned  to  be  grant- 
ed premises.  To  have  and  to  hold  the  said  piece  of  land,  heredi- 
taments and  premises  hereby  granted,  or  mentioned  to  be  granted, 
unto  the  said  Christian  Stauffer,  his  heirs  and  assigns,  to  the  only 
and  proper  use  and  behoof  of  the  said  Christian  Stauffer,  his  heirs 
and  assigns  for  ever ;  and  the  said  Abraham  Shelly  doth  hereby 
promise  for  himself,  his  heirs,  executors,  administrators  or  assigns, 
to  sign,  seal,  execute  and  deliver  to  the  said  Christian  Stauffer,  or 
to  his  heirs  and  assigns,  a  lawful  deed  for  the  said  premises  at  any 
convenient  time,  or  when  demanded  after  the  space  of  twenty 
days  from  the  date  hereof;  and  the  said  Christian  Stauffer  doth 
hereby  promise  and  agree  for  himself,  his  heirs,  executors,  admi- 
nistrators or  assigns,  to  be  under  and  subject  to  the  payment  of 
all  and  singular  whatever  the  said  Abraham  Shelly  is  owing  upon 
the  said  premises,  or  part  of  land  No.  2,  containing  70  acres  and 
66  perches,  unto  the  heirs  of  the  said  David  Yeakle,  including  the 
said  Abraham  Shelly's  hereditary  portion,  and  to  fulfil  and  per- 
form all  and  singular  in  whatever  the  said  Abraham  Shelly  stands 
at  present  bound  to  the  heirs  of  the  said  David  Yeakle,  deceased, 
for  the  said  premises,  or  part  of  land  No.  2,  containing  70  acres 
and  66  perches ;  and  the  said  Christian  Stauffer  doth  hereby  pro- 
mise and  agree  for  himself,  his  heirs,  executors,  administrators  and 
assigns,  to  pay  the  further  sum  of  £91,  lawful  money,  to  the  said 
Abraham  Shelly,  his  heirs  or  assigns,  and  to  execute  and  deliver  a 
bond  of  the  said  sum  of  £91,  payable  to  the  said  Abraham  Shelly, 
and  at  the  time  of  the  delivery  of  the  deed  of  the  said  part  of  land 
No.  2 ;  and  the  said  Christian  Stauffer  doth  hereby  promise  and 
agree  for  himself,  his  heirs,  executors,  administrators  and  assigns, 
that  he  shall  and  will,  well  and  truly  pay  to  the  heirs  of  the  said 
David  Yeakle,  all  and  singular,  whatever  the  said  Abraham  Shelly 
stands  bound  to  pay  to  the  said  heirs  at  the  time  which  it  is  due, 
or  will  become  due,  for  the  said  premises  or  part  of  land  No.  2, 
and  by  reason  or  means  of  the  non-performance  of  the  said  pay- 
ments to  the  said  heirs,  shall  and  will  at  all  times,  well  and  suffi- 
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ciently  save,  defend,  keep  harmless  and  indemnified,  the  said  Abra- 
ham Shelly  and  his  sureties,  for  the  said  payments,  and  shall  and 
will  execute  and  deliver  such  a  bond  to  the  said  Abraham  Shelly 
and  his  sureties,  at  the  time  when  he,  the  said  Christian  StaufFer, 
will  receive  the  deed  for  the  said  premises ;  and  for  the  true  per- 
formance of  all  and  every  of  the  above  said  covenants  and  agree- 
ments, they,  both  parties,  bind  themselves  firmly  unto  each  other 
in  the  penal  sum  of  £1000,  lawful  money,  to  be  paid  by  the  trans- 
gressor thereof  unto  the  party  that  shall  find  themselves  offended 
thereby. 

"  In  witness  and  confirmation  whereof,  both  the  parties  have, 
&c.  hereunto  set  their  hands  and  seals  on  the  day  and  year  above 
said. 

"  ABRAHAM  SHELLY,       [SEAL.] 
"  CHRISTIAN  STAUFFER,  [SEAL.] 

"  In  presence  of  MORGAN  CUSTARD, 
GEORGE  BRESCH." 

On  the  19th  March  1821,  Abraham  Shelly,  and  Salome  his 
wife,  by  indenture,  conveyed  the  said  real  estate  in  fee-simple  to 
Christian  Stauffer,  giving  a  clear  title  upon  the  face  of  it.  And 
thereupon  Christian  StaufFer  executed  and  delivered  the  following 
instrument  of  writing : 

"  Know  all  men  by  these  presents,  that  I,  Christian  StaufFer,  of 
Milford  township,  in  the  county  of  Bucks,  and  State  of  Pennsyl- 
vania, yeoman,  am  held  and  firmly  bound  unto  Abraham  Shelly, 
physician,  Christian  Huber,  Jacob  Shelly,  and  Abraham  Over- 
holtzer, all  of  the  township,  county  and  State  aforesaid,  in  the 
sum  of  £1260  8s.  6&.  of  good  and  lawful  money  of  Pennsylvania, 
to  be  paid  to  the  said  Abraham  Shelly,  Christian  Huber,  Jacob 
Shelly,  and  Abraham  Overholtzer,  or  their  certain  attorneys,  exe- 
cutors, administrators  or  assigns,  to  which  payment  well  and  truly 
to  be  made,  I  bind  myself,  my  heirs,  executors  and  administrators, 
firmly  by  these  presents.  Sealed  with  my  seal  dated  the  19th 
March  1821. 

"  The  condition  of  this  obligation  is  such,  that  whereas,  on  the 
27th  February  1821,  one  portion  of  the  real  estate  of  David  Yea- 
kle,  late  of  Milford  township,  in  the  county  of  Bucks,  deceased, 
was  adjudged  and  confirmed  unto  the  abovenamed  Abraham 
Shelly,  by  the  Orphans'  Court  at  Doylestown,  in  the  county  of 
Bucks.  And  whereas,  the  said  Abraham  Shelly,  with  the  above- 
named  Christian  Huber,  Jacob  Shelly,  and  Abraham  Overholtzer, 
as  his  sureties,  stand  bound  to  Nancy  Yeakle,  Rosanna  Yeakle, 
and  Susannah  wife  of  Charles  Yeakle,  children  and  heirs  of  the 
said  David  Yeakle,  deceased,  to  pay  the  said  heirs  and  the  widow 
of  the  said  David  Yeakle,  the  sum  of  £434  17s.  8d.  lawful  money 
in  manner  following,  viz:  to  the  said  Nancy  Yeakle  and  Rosanna 
Yeakle,  each  £132  11s.  on  the  27th  day  of  February  1822,  with 
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one  year's  interest  for  the  same ;  and  the  further  sum  of  £66  5s. 
6d*  to  each  of  the  said  two  heirs,  Nancy  and  Rosanna,  after  the 
death  of  the  said  widow ;  and  to  the  said  Susannah,  wife  of  Charles 
Yeakle,  the  sum  of  £24  16s.  tyd.  on  the  27th  February  1822, 
with  one  year's  interest  for  the  same;  and  the  further  sum  of 
£12  8s.  <M.  after  the  death  of  the  said  widow.  And  to  the  said 
widow  the  sum  of  £12  13s.  Gd.  lawful  money,  on  the  27th  Feb- 
ruary 1822,  and  in  future  (the  like  sum)  of  every  year  on  the  27th 
February,  as  long  as  she  lives,  as  her  yearly  interest,  which  is  to 
come  to  her.  And  whereas,  the  said  Abraham  Shelly  hath  con- 
veyed and  sold  part  of  the  aforesaid  portion  of  the  said  real  estate 
to  the  said  Christian  Stauffer.  Now  the  condition  qf  the  above 
obligation  is  such,  that  if  the  said  Christian  Stauffer,  his  heirs, 
executors,  administrators  or  assigns,  do  and  shall  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  aforesaid  heirs  and  widow, 
their  heirs,  executors,  administrators  or  assigns,  or  legal  represen- 
tatives, the  aforesaid  sum  of  £434  17s.  8d.  in  the  same  manner 
aforesaid,  and  in  all  respects  fulfil  the  same  concerning  or  respect- 
ing the  aforesaid  payments,  as  the  said  Abraham  Shelly,  with  his 
sureties,  stands  bound  to  the  said  heirs  and  widow.  And  that  if 
the  said  Christian  Stauffer,  his  heirs,  executors  or  administrators, 
do  and  shall  well  and  truly  pay,  or  cause  to  be  paid  to  the  said 
Abraham  Shelly  (who  is  one  of  the  heirs  of  the  said  David  Yeakle, 
deceased),  his  heirs,  executors,  administrators  or  assigns,  the  sum 
of  £132  lls.  lawful  money,  on  the  27th  February  1822,  with  one 
year's  interest  for  the  same,  and  the  further  sum  of  £66  5s.  Gd. 
after  the  death  of  the  said  widow,  all  without  defalcation ;  and 
that  if  the  said  Christian  Stauffer,  his  heirs^executors,  adminis- 
trators or  assigns,  do  and  shall  defend,  keep  safe,  harmless,  and  in- 
demnify the  said  Abraham  Shelly,  Christian  Huber,  Jacob  Shelly, 
and  Abraham  Overholtzer,  their  heirs  and  assigns,  in  and  about 
the  aforesaid  payments  to  the  aforesaid  heirs  and  widow,  then  the 
above  obligation  to  be  void,  otherwise  to  be  and  remain  in  full 
force  and  virtue. 

"  CHRISTIAN  STAUFFER,  [SEAL.] 

"  Sealed  and  delivered  in  presence  of  } 

"  JACOB  DIETZ,  >  Recorded,  &c." 

"  CHRISTIAN  OITT.  ) 

Subsequently  on  the  25th  March  1824,  Henry  Stauffer  and  Ann 
his  wife,  and  said  Henry  Stauffer,  as  attorney  in  fact  of  Jacob 
Stauffer  and  Mary  his  wife,  and  David  Stauffer  and  Barbara  his 
wife,  by  indenture  under  their  respective  hands  and  seals,  and 
duly  recorded,  &c.,  conveyed  all  their  right,  title  and  interest  in 
said  property  to  Henry  Shelly,  in  consideration  of  the  sum  of 
$1056.67,  "  subject  to  the  payment  of  the  sum  of  $33.80  to  Ann 
Yeakle,  the  widow  of  David  Yeakle  (the  elder),  deceased,  or  her 
order  on  the  1st  March  in  each  and  every  year  during  her  natural 
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life,  as  her  lawful  dower  arising  out  of  the  hereby  granted  pre- 
mises, and  also  subject  to  the  payment  of  the  sum  of  $563.33  at 
the  decease  of  said  Ann,  to  the  heirs  of  the  said  David  Yeakle, 
deceased,  or  their  legal  representatives,  as  the  principal  sum  or 
fund  of  the  aforesaid  annual  dower." 

It  is  admitted  that  Ann,  the  widow  of  David  Yeakle,  deceased, 
died  on  the  13th  February  1841,  and  that  Salome,  the  wife  of 
Abraham  Shelly,  died  previously  to  the  institution  of  this  suit,  and 
before  the  death  of  the  widow  (Ann  Yeakle),  leaving  eight  chil- 
dren, seven  of  whom  are  minors.  All  the  deeds  and  records 
referred  to  are  to  be  considered  as  part  of  this  case. 

It  is  agreed  that  no  part  of  the  payment  due  at  the  death  of  the 
widow  has  been  made,  either  to  Abraham  Shelly  in  right  of  his 
wife  or  as  assignee  of  George  Yeakle.  It  is  also  agreed  that  it  be 
considered  that  the  plaintiff'  has  filed  a  declaration  upon  his  special 
case. 

If  the  court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to 
recover,  either  as  assignee  or  on  the  part  of  his  wife,  then  judg- 
ment for  plaintiff,  amount  to  be  settled  by  the  prothonotary  ;  but 
if  not,  then  judgment  to  be  entered  for  defendant. 

The  above  case  to  be  considered  in  the  nature  of  a  special  ver- 
dict, and  subject  to  a  writ  of  error. 

The  court  below  charged  the  jury  as  follows  : 

The  case  of  Pidcock  v.  Bye  determined  that  an  action  of  as- 
sumpsit  may  be  maintained  against  the  assignee  of  land  subject  to 
the  charge  of  a  widow's  thirds,  to  recover  the  principal  of  such 
charge  by  those  entitled  to  it  after  her  death,  without  an  express 
promise  to  pay  it  on  the  part  of  the  assignee,  but  the  judgment  to 
be  entered  so  as  to  make  the  land  only  liable,  and  not  the  defend- 
ant personally.  Abraham  Shelly  either  has  a  right  to  claim  the 
amount  due  on  No.  2  and  2  in  his  own  right,  or  as  trustee  for 
those  who  are  entitled  to  the  money.  He  having  died  since  this 
case  stated,  and  his  administrator  having  been  substituted,  Joel 
Shelly  will  hold  the  money  when  it  is  recovered,  as  trustee ;  but 
we  think  the  action  can  be  maintained  in  his  name.  Henry  Shelly 
took  the  land  subject  to  the  promise  to  pay  to  Abraham  Shelly ; 
and  it  is  only  carrying  out  the  principle  decided  in  Pidcock  v.  Bye. 
The  defendant  admits  he  has  not  paid,  and  is  willing  to  pay  to  the 
proper  person. 

It  is  the  general  rule  of  the  English  courts  of  law  to  take  notice 
only  of  legal  rights,  leaving  the  consideration  of  equitable  interests 
to  the  courts  of  equity.  But  even  then,  if  A  by  bond  bind  him- 
self to  pay  money  to  B,  for  the  use  of  C,  B  is  the  party  to  sue 
because  the  legal  interest  is  in  him,  C  having  only  an  equitable 
right  in  the  money.  2  Inst.  673;  7  East  148;  3  Lev.  139; 
Brown,  on  Actions  at  Law  100 ;  45  Law  Lib.  97.  And  the  cove- 
nant or  obligation  need  not  be  expressly  either  to  the  plaintiffs  to 
enable  them  to  sue.  The  charge  is  on  the  land  in  pursuance  of 
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legislative  enactment,  and  no  form  of  action  could  be  devised 
where  the  objection  would  not  be  equally  strong.  If  we  had  a 
Court  of  Chancery,  the  remedy  would  be  there ;  as  we  have  none, 
this  court  will  extend  the  remedy  at  law  to  meet  the  justice  of  the 
case.  So  far  then  as  the  lien  is  on  No.  2  and  2  in  right  of  Salome 
the  wife  of  Abraham  Shelly,  the  plaintiff  is  entitled  to  judgment 
de  terris.  The  amount  to  be  ascertained  by  the  attorneys. 

Error  assigned : 

The  court  erred  in  decreeing  judgment  de  terris  in  favour  of  the 
plaintiff. 

Michener,  for  the  plaintiff  in  error,  referred  to  8  Serg.  4*  Rawle 
167;  2  Whart.  425;  6  Watts  183. 

Fox,  contra,  relied  on  Pidcock  v.  Bye,  (3  Rawle  183). 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J.  —  In  the  case  of  the  estate  of  Gen.  William  Alex- 
ander, the  clerk  of  the  Orphans'  Court  made  out  some  two  hun- 
dred and  fifty  recognizances,  for  the  several  sums  due  to  each  of 
a  great  number  of  heirs  presently,  as  well  as  for  the  sums  which 
would  be  due  thereafter.  On  an  appeal,  the  court  did  not  allow 
his  bill  of  fees.  The  usual  form  of  a  recognizance  to  pay  to  the 
heirs  the  sums  which  should  be  due  to  each  was  said  to  be  of  long 
standing,  and  fully  sufficient  for  the  security  of  all  and  every  one. 
In  such  case  each  could  sue,  though  not  named.  Our  Act  of  As- 
sembly would  seem  to  settle  this  dispute.  See  41st  section  of  the 
act  of  29th  March,  1832 :  —  "  Should  the  widow  of  the  decedent 
be  living  at  the  time  of  the  partition,  she  shall  not  be  entitled  to 
the  sum  at  which  her  purpart  or  share  of  the  estate  shall  be  va- 
lued, but  the  same,  together  with  interest  thereon,  shall  be  and 
remain  charged  upon  the  premises,  if  the  whole  be  taken  by  one 
child  or  other  descendant  of  the  deceased,  or  upon  the  respective 
shares,  if  divided  as  hereinbefore  mentioned ;  and  the  legal  inte- 
rest thereof  shall  be  annually  and  regularly  paid  by  the  persons 
to  whom  such  real  estate  shall  be  adjudged,  their  heirs  or  assigns 
holding  the  same,  according  to  their  respective  portions,  to  the 
said  widow  during  her  natural  life,  in  lieu  and  full  satisfaction  of 
her  dower  at  common  law,  and  the  same  may  be  recovered  by  the 
widow,  by  distress  or  otherwise,  as  rents  in  this  commonwealth 
are  recoverable.  On  the  death  of  the  widow  the  said  principal 
sum  shall  be  paid  by  the  children  or  other  descendants,  to  whom 
the  same  shall  have  been  adjudged,  their  heirs  or  assigns  holding 
the  same,  to  the  persons  thereto  legally  entitled." 

This  last  provision  of  the  act  puts  entirely  aside  one  of  the  ob- 
jections to  the  plaintiff's  recovery.  The  Legislature  first  secured 
to  the  widow,  by  cumulative  remedies,  while  she  lived;  and, 
aware  that  the  person  to  whom  the  land  had  been  awarded  may 
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die  or  remove  to  a  distance  before  the  death  of  the  widow,  they 
provided  expressly  that  the  principal  sum  charged  should  be  paid 
to  those  entitled  by  the  person  holding  the  land,  whether  he  was 
heir  or  vendee  of  the  person  to  whom  the  land  had  been  allotted 
in  the  case  by  the  Orphans'  Court :  and  this  evidently  intended 
to  save  the  heirs  respectively  their  interest  directly  out  of  the 
land,  without  following  him  to  whom  it  had  been  awarded,  and 
who  might  be  insolvent  if  found.  If  the  person  to  whom  it  was 
awarded  had  been  sued,  no  doubt  the  suit  must  have  been  on  his  re- 
cognizance. The  law  made  the  shares  of  the  heirs  a  lien  until  their 
money  became  due,  and  then  made  the  person  owning  the  land 
liable  to  a  suit  and  judgment  de  terns.  We  have  decided  that  a 
recovery  may  be  had  by  assumpsit  stating  the  facts.  On  the  facts 
the  law  would  imply  a  promise  to  pay ;  but  the  act  removes  all 
doubt,  and  makes  him  who  holds  the  land  as  terre-tenant  liable. 

Another  objection  was  made,  which,  if  the  facts  of  this  case  had 
been  like  those  in  the  cases  cited,  might  have  availed,  viz.,  that 
when  Abraham  Shelly  took  the  land  at  the  valuation,  his  right  to 
his  wife's  share  of  the  valuation  being  due  to  him,  was  merged , 
in  the  fee  vested  in  him,  as  he  could  not  be  both  debtor  and  cre-f 
ditor.  I  am  not  sure  this  was  true  as  to  the  share  of  his  wife,  ^ 
though  it  would  generally  be  true  if  the  share  had  descended  to 
himself.  I  say  generally  true ;  but  when  Abraham  Shelly  sold, 
he  and  his  vendee  might  agree  otherwise :  and  they  did  agree 
otherwise.  The  articles  of  agreement  are  express,  that  Stauffer 
shall  pay  the  sums  due  to  the  heirs  of  D.  Yeakle,  including  the 
said  Abraham  Shelly's  hereditary  portion ;  but,  to  remove  all 
doubt,  he  gave  to  Abraham  Shelly,  one  of  the  heirs  of  D.  Yeakle, 
a  bond  for  £132  11s.  one  year  after  the  land  had  been  allotted  to 
Shelly,  and  also  £66  5s.  6d.  on  the  death  of  the  widow.  Now, 
unless  the  contract  is  forbidden  by  a  positive  enactment,  or  by 
the  general  law,  as  being  contrary  to  morality  or  general  welfare, 
every  contract  is  binding;  and  this  was  binding.  When  Stauffer 
sold  to  Henry  Shelly,  the  first  sum  of  £132  11.?.  had  been  paid, 
and  the  land  was  conveyed  to  H.  Shelly,  "  subject  to  the  pay- 
ment of  $33.80  to  Ann  Yeakle,  widow  of  David  Yeakle  (the  elder), 
deceased,  or  her  order,  on  the  first  of  March  in  every  year  during 
her  life,  as  her  lawful  dower  arising  out  of  the  hereby  granted 
premises,"  and  also  "  subject  to  the  payment  of  $563.33,  at  the 
decease  of  the  said  Ann,  to  the  heirs  of  the  said  David  Yeakle,  or 
their  legal  representatives,  as  the  principal  sum  or  fund  of  the 
aforesaid  annual  dower." 

This  suit  is  brought  for  the  proportion  of  that  sum  which,  by 
the  case  stated,  belonged  to  Abraham  Shelly  or  his  wife.  The 
wife  is  dead  and  the  widow  is  dead.  After  the  case  was  stated 
and  argued,  Abraham  Shelly  died,  and  his  administrator,  Joel 
Shelly,  was  substituted.  The  decision  is  right,  both  that  the  sum 
is  recoverable  in  this  suit,  and  that  Joel  could  be  substituted. 

VOL.  VIII. 21  O* 
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Whether  he  will  hold  in  trust  for  himself  and  his  brothers  and 
sisters  as  heirs  of  his  mother,  or  as  heirs  of  his  father,  was  men- 
tioned, but  not  discussed,  and,  if  there  is  any  doubt,  may  be  set- 
tled hereafter;  but,  if. his  father  did  not  die  insolvent,  may  be 
perfectly  immaterial. 

Judgment  affirmed. 


Aechternacht  against  Watmough, 

The  fee-bill  is  a  penal  statute.  The  dictum  in  3  P.  R.  523,  that  it  is  a  reme- 
dial statute,  corrected. 

Amendments  of  the  fee-bill  suggested  to  prevent  extortion. 

To  recover  the  penalty  in  the  fee-bill,  the  narr.  should  state  the  particular  ser- 
vice for  which  the  officer  took  an  illegal  fee. 

On  a  narr.  charging  generally  that  the  defendant,  for  services  done  in  his  office 
of  sheriff,  on  a  writ  of  fieri  facias,  took  other  and  greater  fees  than  were  allowed 
by  Act  of  Assembly,  the  judgment  was  arrested. 

ERROR  to  the  Common  Pleas  of  Philadelphia  County. 

This  was  an  action  of  debt  to  recover  a  penalty,  brought  by 
Frederick  A.  Aechternacht  against  John  G.  Watmough,  sheriff. 
The  declaration  averred  that,  on  the  3lst  day  of  August,  1838, 
within  six  months  next  preceding  the  commencement  of  this  suit, 
the  said  defendant  then  being  high  sheriff  aforesaid,  as  such  did 
demand  and  take  from  the  said  plaintiff  a  certain  sum,  to  wit,  the 
sum  of  five  dollars,  as  fees  for  services  done  by  the  said  defendant 
in  his  said  office  of  sheriff,  under  and  by  virtue  of  a  certain  writ 
of  fieri  facias,  which  was  issued  out  of  the  District  Court  for  the 
city  and  county  of  Philadelphia,  on  the  16th  day  of  August,  1838, 
and  was  numbered  116  of  the  Term  of  September,  1838,  and  which 
was  issued,  upon  the  suit  of  the  Philadelphia  Loan  Company, 
against  the  said  Frederick  A.  Aechternacht ;  which  said  sum,  so 
demanded  and  taken  by  the  said  defendant,  was  other  and  greater 
fees  than  are,  and  at  that  time  were,  expressed  and  limited  by  the 
Act  of  the  General  Assembly  of  this  commonwealth  in  such  case 
provided  for  the  services  so  done  by  the  defendant  in  his  said 
office;  by  which  said  demanding  and  taking  the  plaintiff  was 
injured,  and  thereby  an  action  has  arisen  by  law  to  the  said  plain- 
tiff, to  recover  fifty  dollars  from  the  said  defendant ;  yet  the  de- 
fendant, though  requested,  hath  not  paid  the  same,  but  unjustly 
detains  it. 

And  also  for  that  on  the  said  31st  day  of  August  1838,  the  said 
defendant  then  being  sheriff  as  aforesaid,  did  as  such  demand  and 
lake  from  the  said  plaintiff  a  certain  sum,  to  wit,  the  sum  of  $6.87 
as  fees  for  services  done  and  rendered  bv  the  srid  defendant  in  his 
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said  office  of  sheriff  in  and  about  a  certain  other  suit,  instituted  in 
the  District  Court  of  the  city  and  county  of  Philadelphia,  and 
numbered  706,  of  the  Term  of  September  1837,  in  which  the  Phila- 
delphia Loan  Company  was  plaintiff,  and  the  said  Frederick  A. 
Aechternacht  defendant,  which  said  sum  so  demanded  and  taken 
was  other  and  greater  fees  than  were  at  that  time  expressed  and 
limited  by  the  Act  of  General  Assembly  of  this  Commonwealth 
for  the  services  so  done  and  rendered  by  the  said  John  G.  Wat- 
mough in  his  said  office ;  by  which  said  wrongful  demanding  and 
taking  the  said  Frederick  A.  Aechternacht  was  injured,  and  there- 
by an  action  has  arisen  by  law  to  the  said  Frederick  A.  Aechter- 
nacht to  recover  another  sum  or  penalty  of  $50  from  the  said  John 
G.  Watmough,  who,  though  requested,  hath  not  paid,  but  unjustly 
detains  the  same :  and  therefore  the  plaintiff  sues. 

The  defendant  pleaded  nil  debet,  and  a  verdict  was  rendered  in 
favour  of  the  plaintiff. 

The  defendant  made  a  motion  in  the  court  below  in  arrest  of 
judgment  for  the  following  reasons  : 

1.  Because  the  narr.  shows  no  cause  of  action. 

2.  Because  the  narr.  does  not  specify  the  illegal  fees  for  which 
the  penalty  was  claimed. 

3.  Because  the  narr.  does  not  set  out  the  services  for  which  the 
alleged  illegal  fees  were  taken  or  demanded. 

4.  Because  the  narr.  does  not  set  out  the  particulars  of  either 
the  fees  or  services  aforesaid. 

5.  Because  said  narr.  was  not  at  issue. 

The  judgment  was  arrested  and  motion  by  the  plaintiff  for  a 
venire  facias  de  novo  refused. 
Errors  assigned : 

1.  The  court  below  erred  in  arresting  the  judgment,  inasmuch 
as  the  declaration  was  sufficient,  after  trial,  to  sustain  the  verdict. 

2.  In  refusing  to  grant  a  venire  facias  de  novo. 

Earle,  for  the  plaintiff  in  error. 
Williams,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — If,  as  has  been  contended,  the  sheriff  incurs  a  penalty 
by  taking  from  a  suitor  a  sum  which  in  the  aggregate  is  greater 
in  amount  than  he  is  entitled  to  exact  for  the  services  performed, 
the  court  was  wrong  in  arresting  the  judgment ;  otherwise  the 
judgment  must  be  affirmed.  The  pleader  seems  to  have  been 
under  the  impression  that  all  that  is  necessary  for  the  plaintiff  to 
prove  was,  that  the  sum  paid  exceeded  the  fees  allowed  fey  the  fee- 
bill  for  all  the  services  performed  by  the  officer  in  the  execution 
of  his  duty.  It  was  under  this  construction  the  narr.  was  framed. 
The  declaration  is  very  general,  charging  the  offence  to  be  in 
taking  from  the  plaintiff,  as  fees  for  services  done  by  the  defend- 
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ant  in  his  office  of  sheriffon  a  writ  of  fieri  facias,  other  and  greater 
fees  than  are  allowed  by  the  Act  of  Assembly.  The  plaintiff 
wholly  omits  to  specify  in  his  count  the  particular  service  for 
which  the  illegal  fee  was  exacted.  But  that  tFiis  form  of  declara- 
tion is  erroneous,  there  can  be  no  doubt ;  for  the  rule  is,  where  a 
statute  gives  a  remedy,  the  party  seeking  the  remedy  should  under 
his  plaint  or  information  allege  all  the  facts  necessary  to  bring 
him  within  the  statute.  Drum  v.  Simpson,  (2  Mass.  444).  And 
where  a  penal  statute  gives  no  form  of  declaring,  the  plaintiff 
must  set  out  specially  the  facts  which  constitute  the  offence. 
Bigelow  v.  Johnson,  (13  Johns.  428). 

The  declaration  sets  out  an  offence,  we  think,  not  warranted  by 
the  Act.  The  sheriff  is  bound,  in  the  execution  of  the  duties  of 
his  office,  to  perform  various  services,  for  each  of  which  he  is  en- 
titled to  a  distinct  fee;  and  the  Act  prescribes  that  no  officer 
shall  take  greater  or  other  fees  than  is  expressed  and  limited  for 
any  service  (in  the  singular  number)  to  be  done  by  him  in  his 
office.  In  order,  therefore,  to  convict  for  the  penalty,  it  is  neces- 
sary to  aver  in  the  narr.  the  particular  service  out  of  the  many 
enumerated  in  the  Act,  for  which  he  took  a  greater  fee  than  is 
allowed  by  the  fee-bill.  And  this  construction  is  required  for  the 
security  of  the  officer ;  for  otherwise  he  may  incur  a  penalty  for 
error  in  the  addition  of  his  bill  of  costs ;  for  it  must  be  remem- 
bered that  taking  an  illegal  fee  constitutes  the  offence,  without 
regard  to  the  quo  animo,  or  the  inquiry  whether  it  was  exacted 
from  error  or  design.  Nor  have  the  suitors  much  cause  of  com- 
plaint, as  they  may,  if  they  choose,  protect  themselves  from  impo- 
sition by  refusing  to  pay  fees,  where  the  officer,  when  required, 
refuses  to  make  out  a  bill  of  particulars  as  prescribed  by  the  Act, 
signed  by  him,  and  also  a  receipt  or  discharge  for  the  fees  paid. 
When  this  precaution  is  taken,  an  illegal  fee  cannot  be  exacted 
without  furnishing  the  party  at  the  same  time,  with  the  evidence 
competent  to  convict  the  offender  of  the  penalty  prescribed  in  the 
Act.  It  is,  therefore,  in  the  power  of  every  suitor  to  protect  him- 
self from  the  payment  of  illegal  fees,  or  if  exacted  to  point  to  the 
item  for  which  the  illegal  fee  is  taken.  And  this  section  of  the 
Act  also  furnishes  an  argument  of  no  inconsiderable  force  against 
the  construction  put  upon  it  by  the  plaintiff's  counsel.  Whether 
the  law,  as  it  now  stands,  will  prevent  those  extortions  of  which 
such  frequent  and  just  complaints  are  made,  is  not  for  us  to  say. 
The  remedy,  if  any  is  required,  is  with  the  Legislature.  I  may, 
however,  be  permitted  to  remark,  that  as  long  as  the  officer  is 
allowed  a  fee  for  each  of  the  numerous  services  he  is  bound  to  per- 
form, so  long  will  abuses  continue  to  exist.  And  the  only  efficient 
remedy  which  occurs  to  my  mind  is  to  simplify  the  fee-bill  in  such 
a  manner  that  it  may  be  easily  understood  by  suitors,  making  the 
items  to  consist  of  as  few  particulars  as  possible,  and  allowing  a 
gross  sum  for  all  services  included  in  some  general  classification. 
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As  long  as  it  consists  of  such  a  variety  of  items,  we  must  expect 
to  hear  of  different  rates  of  charge  in  different  counties,  and  of 
palpable  extortions,  which  it  is  next  to  impossible  for  those  who 
are  necessarily  ignorant  of  the  fees  to  prevent.  It  is  imprac- 
ticable for  men  to  protect  rights  which  they  do  not  understand, 
and  which  it  is  difficult  for  them  to  comprehend.  And  perhaps 
also  it  might  prove  some  restraint  upon  officers  to  compel  them, 
under  a  penalty,  to  give  a  bill  of  particulars  in  all  cases,  whether 
required  or  not.  It  is  said  in  Jackson  v.  Purdue,  (3  P.  R.  523), 
speaking  in  reference  to  the  penalty  under  the  fee-bill,  that  the 
Act  of  Assembly,  although  it  inflicts  a  penalty,  is  a  remedial  Act, 
and  as  such  should  receive  such  a  construction  as  to  carry  into 
effect  the  intention  of  the  Legislature,  provided  it  may  be  done 
without  violence  to  the  words  of  the  Act.  It  is  a  mistake,  which 
I  have  no  hesitation  to  acknowledge,  to  call  it  a  remedial  Act ;  for 
it  is  in  truth  a  penal  statute,  and  as  such  must  be  strictly  con- 
strued. But  although  unfortunately  expressed,  all  that  was  in- 
tended in  that  case  was,  that  where  it  comes  within  the  words  of 
the  Act,  the  intention  of  the  Legislature,  as  in  other  cases,  is  the 
governing  rule  of  construction.  As  this  is  a  case  of  a  defect  of 
title,  and  not  a  title  defectively  stated,  the  error  in  the  narr.  is 
not  cured  by  verdict. 

Judgment  affirmed. 


Murphy's  Appeal. 


A  creditor  of  an  intestate  does  not  release  the  real  estate  of  the  decedent  from 
liability  by  suing  and  obtaining  judgment  against  the  administrator  alone,  with- 
out joining  the  widow  and  heirs  under  the  34th  section  of  the  Act  of  24th  Febru- 
ary 1834,  where  the  sale  of  the  real  estate  for  the  payment  of  debts  takes  place 
by  order  of  the  Orphans'  Court  on  the  application  of  the  administrator. 

The  34th  section  of  that  Act  means  that  the  judgment  obtained  shall  not  be 
paid  by  force  of  an  execution  issued  thereon. 

After  judgment  obtained  against  the  executor  or  administrator,  the  plaintiff  may 
issue  a  scire  facias  thereon  against  such  executor  or  administrator,  and  the  heirs 
or  devisees  to  recover  the  same  out  of  the  real  estate,  and  such  heirs  or  devisees 
may  make  the  same  defence  which  they  could  have  made  if  originally  joined  in 
the  suit. 

But  where  such  judgment  is  obtained  against  the  administrator  alone,  and  a 
sale  is  about  being  ordered  by  the  Orphans'  Court,  that  court  ought  to  allow  the 
heirs  to  show,  if  they  can,  that  the  creditors'  claim  is  unfounded  as  fully  as  they 
could  in  an  action  in  which  they  were  joined  as  parties. 

THIS  was  an  appeal  by  Margaret  Murphy  and  others,  heirs 
of  Patrick  Murphy,  deceased,  from  a  decree  of  the  Orphans' Court 
of  the  county  of  Philadelphia,  ordering  the  sale  of  the  real  estate 
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of  the  said  deceased  for  the  payment  of  debts  alleged  to  be  owing 
by  him  at  the  time  of  his  death.     The  case  was  argued  by 

Hirst,  for  the  appellant ;  and  by 
Dray  ton  and  T.  I.  Wharton,  contra. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  Theresa  Murphy,  the  administratrix  of  the  de- 
ceased, being  satisfied  that  the  personal  estate  of  the  decedent  was 
insufficient  to  pay  all  his  just  debts  and  the  expenses  of  adminis- 
tration, applied  first,  on  the  12th  January  1842,  as  directed  by 
the  20th  section  of  the  Act  of  24th  February  1834,  to  the  Orphans' 
Court  of  the  county  of  Philadelphia  for  an  order  to  sell  the  real 
estate  of  the  decedent,  consisting  of  four  lots  of  ground,  numbered 
1,  2,  3  and  4,  as  described  in  her  petition  or  application,  to  raise 
money  to  supply  the  deficiency  in  the  personal  estate  to  pay  the 
debts.  An  order  of  the  court  was  accordingly  granted,  under 
which  the  administratrix  sold  the  lots  Nos.  1  and  2 ;  but  the  pur- 
chaser of  No.  1  failing  to  pay  the  purchase  money,  the  sale  of  it 
was  not  carried  into  effect.  On  the  2d  December  1842,  George 
Alexander,  in  a  suit  brought  by  him  against  the  administratrix  as 
such  for  a  debt  due  to  him  by  the  decedent  at  the  time  of  his  death, 
obtained  a  verdict  and  judgment  for  $802.50,  besides  the  costs  of 
suit.  And  on  the  10th  of  the  same  month  the  administratrix 
renewed  her  application  by  petition  for  an  order  of  the  court 
authorizing  her  to  sell  the  three  remaining  lots  to  meet  the  claims 
therein  set  forth  against  the  estate,  amounting  to  upwards  of 
$1200,  when  she  had  $620.99  of  the  estate  in  her  hands.  In  the 
debts  of  $1200  and  upwards  were  included  the  debt  for  which 
George  Alexander  obtained  judgment,  and  a  debt  of  $300  due  to 
James  Enue,  for  which  he  had  brought  a  suit  and  afterwards  ob- 
tained a  judgment;  also  a  third  owing  to  John  M'Guire  of  about 
$100.  There  being  no  personal  estate  in  the  hands  of  the  admi- 
nistratrix to  satisfy  the  judgment  obtained  by  Alexander,  who 
issued  an  execution  thereon  to  December  Term  1842,  of  the  Dis- 
trict Court  of  the  city  and  county  of  Philadelphia,  in  which  it 
had  been  obtained,  nor  a  sufficient  sum  remaining  of  the  money 
raised  from  the  sale  of  lot  No.  2,  the  District  Court,  upon  the  ap- 
plication of  the  attorney  of  Alexander,  made  an  order  on  the  27th 
December  1842,  directing  the  administratrix  to  apply  to  the  Or- 
phans' Court  of  the  city  and  county  of  Philadelphia  for  an  order 
to  sell  the  real  estate  of  the  decedent  or  as  much  of  it  as  should 
be  necessary  to  satisfy  and  pay  the  said  judgment.  The  adminis- 
tratrix accordingly,  on  the  same  27th  December,  presented  a  third 
petition  to  the  same  Orphans'  Court,  praying  an  order  for  the  sale 
of  the  decedent's  real  estate.  The  court,  however,  before  making 


Dec.  1844.]  OF  PENNSYLVANIA.  167 

[Murphy's  Appeal.] 

an  order  of  sale,  appointed  an  auditor  to  inquire  into  the  necessity 
and  expediency  of  making  a  sale,  having  regard  to  the  moneys  in 
the  hands  of  the  administratrix.  The  auditor,  after  examining  the 
matter,  as  he  conceived,  that  was  submitted  to  him  under  the 
authority  of  his  appointment,  reported  in  favour  of  the  necessity 
as  also  the  expediency  of  either  selling  or  mortgaging  the  real 
estate  of  the  decedent  or  so  much  thereof  as  the  court  should  think 
necessary  for  the  payment  of  the  debts  remaining  unpaid,  which 
he  stated  to  be  $1346.50. 

Margaret  Murphy,  one  of  the  appellants,  excepted  to  the  report 
of  the  auditor,  because  he  refused  to  permit  her  to  examine  into 
the  justice  and  correctness  of  the  debts  alleged  to  be  due  to  Alex- 
ander, Enue  and  others,  who  had  commenced  suits  against  the 
administratrix  alone,  without  including  the  heirs  of  the  decedent, 
and  obtained  judgments  therefor  against  her.  Also  because  the 
auditor  erred  in  reporting  in  favour  of  mortgaging  or  selling  the 
real  estate  late  of  the  decedent,  and  then  of  his  heirs  for  alleged 
debts  which  they  had  no  legal  opportunity  afforded  them  of  con- 
testing. The  court,  however,  approved  and  confirmed  the  report 
of  the  auditor,  and  on  the  1st  April  1843  made  an  order  autho- 
rizing the  administratrix  to  sell  so  much  of  the  real  estate  as 
should  be  sufficient,  with  the  balance  of  personal  estate  (meaning 
the  money,  I  presume,  remaining  from  the  sale  of  lot  No.  2)  in  her 
hands,  to  pay  and  satisfy  the  debts  due  by  the  intestate  as  stated 
in  her  petition,  and  that  the  costs  and  expenses  of  the  audit  be 
paid  by  the  administratrix  out  of  the  assets  in  her  hands.  From 
this  order  and  proceeding  of  the  Orphans'  Court  the  appellants 
appealed,  and  assigned  the  following  errors: 

1.  That  the  court  erred  in  making  the  order  and  decree  of  sale 
of  the  1st  April  1843. 

2.  In  confirming  the  auditor's  report,  and  in  excluding  the  evi- 
dence offered  to  show  that  the  alleged  debts  were  not  due. 

The  errors  assigned  present  two  questions  :  1.  Did  Alexander, 
Enue  and  M'Guire,  by  suing  the  administratrix  alone  without 
joining  or  making  the  heirs  of  the  decedent  parties  to  the  suits  so 
brought,  thereby  release  the  real  estate  of  the  decedent  from  the 
liens  of  their  respective  debts  or  claims,  if  they  had  any  1  2.  If 
they  did  not  thereby  release  the  real  estate  from  the  payment  of 
their  just  claims  against  the  decedent  at  the  time  of  his  death,  did 
the  auditor  and  the  Orphans'  Court  err  in  refusing  to  let  the  heirs 
contest  and  disprove  the  existence  of  those  claims  after  judgments 
had  been  obtained  for  them  against  the  administratrix  ? 

In  regard  to  the  first  question,  it  has  been  argued  that  the 
plaintiffs  in  the  judgments  obtained  against  the  administratrix,  if 
they  intended  to  charge  the  real  estate  of  the  decedent  with  the 
payment  of  their  respective  debts,  ought  to  have  made  the  heirs 
parties  thereto  in  the  first  instance,  according  to  the  express  di- 
rections of  the  34th  section  of  the  Act  of  24th  February,  1834. 
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By  this  section  it  is  enacted  that  "  in  all  actions  against  the  exe- 
cutors or  administrators  of  a  decedent  who  shall  have  left  real 
estate,  where  the  plaintiff  intends  to  charge  such  real  estate  with 
the  payment  of  his  debt,  the  widow  and  heirs  or  devisees,  and 
the  guardians  of  such  as  are  minors,  shall  be  made  parties  thereto; 
and  in  case  such  widow  and  heirs  or  devisees,  and  their  guardians, 
reside  out  of  the  county,  it  shall  be  competent  for  the  court  to 
direct  notice  of  the  writ  issued  therein  to  be  served,  by  publica- 
tion or  otherwise,  as  such  court  may  determine  by  rule  of  court ; 
and  if  notice  of  such  writ  shall  not  be  served  on  such  widow  and 
heirs  or  devisees,  and  their  guardians,  the  judgment  obtained  in 
such  action  shall  not  be  levied  or  paid  out  of  the  real  estate  of 
such  widow,  heirs  or  devisees  as  shall  not  have  been  served  with 
notice  of  such  writ."  And  because  the  heirs  were  not  made  par- 
ties by  serving  the  original  writs  issued  against  the  administratrix 
upon  them,  the  judgments  obtained  shall  not  be  levied  or  paid 
out  of  the  real  estate  of  the  heirs,  meaning  out  of  the  real  estate 
which  descended  to  them  from  the  decedent  or  debtor.  It  is  evi- 
dent that  the  meaning  of  the  Legislature  is  not  expressed  with 
much  precision  in  this  section  of  the  act ;  for  it  cannot  be  sup- 
posed for  a  moment  that  they  could  have  intended,  if  the  heirs 
were  made  parties  to  the  suit  in  the  manner  prescribed  thereby, 
that  their  real  estate  generally,  including  such  as  had  never  been 
derived  from  the  debtor  or  decedent,  should  be  made  liable  to  pay 
the  judgment  in  any  event;  yet  such  would  seem  to  be  the  natu- 
ral inference  of  the  closing  clause  of  the  section,  which  declares 
that  if  the  writ  shall  not  be  served  in  the  manner  thereby  pre- 
scribed on  the  heirs,  the  judgment  obtained  shall  not  be  levied  or 
paid  out  of  the  real  estate  of  such  heirs  as  shall  not  have  been 
served  with  notice  of  such  writ ;  thus  embracing  all  their  real 
estate,  from  whatever  source  derived,  and  leaving  the  inference 
to  be  drawn  that,  if  the  writ  shall  have  been  so  served  on  them, 
then  the  judgment  may  be  levied  or  paid  out  of  it.  But  the  sec- 
tion must  receive  a  reasonable  construction,  and  be  interpreted 
according  to  the  subject  matter  of  it,  instead  of  adhering  to  the 
letter.  The  subject  matter  mentioned  in  the  commencement  of 
the  section  is  the  real  estate  which  shall  have  been  left  by  the 
decedent,  and  that  is  the  estate  which  must  be  considered  as  re- 
ferred to  throughout  the  section.  And  it  must  also  be  construed 
with  reference  to  other  sections  thereof,  containing  provisions  in 
relation  to  the  same  matter.  From  which  it  will  appear  that  the 
real  estate  of  a  deceased  debtor,  in  the  hands  of  his  heirs,  may  be 
taken  and  sold  for  the  purpose  of  paying  his  debts,  without  any 
suit  being  brought  either  against  the  administrator  or  the  heirs, 
or  to  which  the  latter  are  required  to  be  made  parties.  As,  by 
the  20th  section,  it  is  enacted  that  "  whenever  it  shall  satisfacto- 
rily appear  to  the  executor  or  administrator  that  the  personal 
estate  of  the  decedent  is  insufficient  to  pay  all  just  debts,  and  the 
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expenses  of  the  administration,  he  shall  proceed,  without  delay,  in 
the  manner  provided  by  law,  to  sell,  under  the  direction  of  the 
Orphans'  Court  having  jurisdiction  of  his  accounts,  so  much  of 
the  real  estate  as  shall  be  necessary  to  supply  the  deficiency: 
and  such  real  estate,  so  sold,  shall  not  be  liable,  in  the  hands  of 
the  purchaser,  for  the  debts  of  the  decedent."  The  words  "  in 
the  manner  provided  by  law,"  in  this  section,  have  reference  to 
the  31st,  32d,  33d  and  34th  sections  of  the  act  of  29th  March, 
1832,  which  authorize  the  Orphans'  Court,  on  the  application  of 
the  executor  or  administrator,  setting  forth  that  the  personal  estate 
of  the  decedent  is  insufficient  for  the  payment  of  the  debts,  to 
grant  an  order  authorizing  such  executor  or  administrator  to  sell 
the  real  estate  of  the  decedent,  or  so  much  thereof  as  shall  be  ne- 
cessary to  supply  the  deficiency.  And  an  order  to  this  effect  may 
be  granted,  it  would  seem,  without  giving  any  particular  or  spe- 
cial notice  to  the  heirs  or  devisees  of  the  intestate  or  testator,  and 
certainly  without  any  suit  being  brought  for  the  recovery  of  the 
debts  on  account  whereof  the  real  estate  shall  be  directed  by  the 
Orphans'  Court  to  be  sold  by  the  executor  or  administrator.  All 
that  is  required  is  that  the  executor  shall  have  exhibited  to  the 
court  a  true  and  perfect  inventory  and  conscionable  appraisement 
of  all  the  personal  estate  of  the  decedent,  together  with  a  correct 
and  full  statement  of  all  the  real  estate  of  the  same  which  has 
come  to  his  knowledge;  as,  also,  a  just  and  true  account,  upon 
oath  or  affirmation,  of  all  the  debts  of  the  decedent  which  have 
come  to  his  knowledge.  And  the  court  may,  if  it  has  any  diffi- 
culty or  doubt  as  to  the  expediency  of  granting  the  application, 
appoint  suitable  persons  to  investigate  the  facts  of  the  case,  and 
to  report  upon  the  expediency  of  granting  the  application,  and  the 
amount  to  be  raised  by  such  sale :  and,  upon  such  report  being 
made,  the  court  may  decree  accordingly.  So,  by  the  55th  section 
of  the  same  act,  the  Orphans'  Court  may  send  an  issue  to  the 
Court  of  Common  Pleas  of  the  same  county  for  the  trial  of  facts 
by  a  jury,  whenever  they  shall  deem  it  expedient  to  do  so. 

Seeing  then  that  the  real  estate  of  a  deceased  debtor  may  be 
sold  by  his  executors  or  administrators  for  the  payment  of  his 
debts,  under  the  authority  of  the  Orphans'  Court,  without  making 
the  heirs  or  devisees  of  such  decedent  parties  to  the  proceeding  for 
that  purpose,  by  serving  process  of  any  kind  upon  them,  or  giving 
them  any  special  notice  thereof,  it  is  only  making  the  expediency 
and  reason  so  much  the  stronger,  if  a  judgment  has  been  obtained 
against  them;  and  it  would  be  giving  a  very  harsh  and  severe 
construction  to  the  34th  section  of  the  Act  of  24th  February,  1834, 
recited  above,  to  say  the  least  of  it,  to  hold,  if  the  creditor  sued 
the  executors  or  administrators  for  the  recovery  of  his  debt,  when 
unjustly  withheld  from  him,  without  having  the  writ  whereby  the 
suit  is  commenced  served  upon  the  heirs  or  devisees  as  well  as 
upon  the  executors  or  administrators,  in  the  manner  prescribed 
vm. — 22  p 
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by  the  section,  that  he  thereby  relinquishes  the  lien  which  he  has 
on  the  real  estate  of  the  decedent  for  the  payment  of  his  debt. 
For  in  many  instances  it  may  be  the  only  security  which  the  cre- 
ditor has  for  the  payment  of  his  debt ;  and  to  give  the  section  the 
construction  contended  for,  would  be  making  it  work  a  forfeiture 
in  effect  to  the  creditor  of  his  debt,  which  could  not  have  been 
intended  by  the  legislature,  in  opposition  to  what  would  seem  to 
be  the  plain  meaning  of  the  24th  section,  which  limits  the  lien  of 
the  debts  of  the  decedent  to  five  years  on  his  real  estate  from  the 
time  of  his  death,  "  unless  an  action  for  the  recovery  thereof  be 
commenced  and  duly  prosecuted  against  his  heirs,  executors  or 
administrators."  Showing  thus  plainly  that  the  lien  shall  be  con- 
tinued by  the  commencement  and  due  prosecution  of  a  suit,  either 
against  the  heirs  or  the  executors  or  the  administrators,  as  the 
case  may  be,  within  the  period  of  five  years  after  the  decease  of 
the  debtor.  For  had  the  legislature  intended  that  the  heirs  or 
devisees  should  be  joined  in  or  made  parties  to  the  suit  with  the 
executors  or  administrators,  they  would  have  said  so  by  connecting 
the  heirs  or  devisees  with  the  executors  or  administrators  in  the 
section  by  the  conjunction  "and;"  as,  for  instance,  "unless  an 
action  for  the  recovery  thereof  be  commenced  and  duly  prosecuted 
against  his  heirs  or  devisees  and  the  executors  or  administrators," 
&c.  But  devisees  are  not  even  named  in  the  section,  which  shows 
to  demonstration  that  the  commencement  and  due  prosecution  of 
a  suit  against  the  executors  or  administrators  alone  would  be  suf- 
ficient to  continue  the  lien  of  the  debt  as  to  them,  or  against  their 
right  and  interest  in  the  real  estate  of  the  decedent.  But  it  is 
equally  clear  from  the  language  of  the  section  taken  in  connection 
with  other  sections  of  the  Act,  that  it  never  entered  into  the  mind 
of  the  Legislature  to  conceive  or  make  the  omission  to  serve  the 
original  process  or  writ  on  the  heirs  or  devisees,  if  served  on  the 
executors  or  administrators,  amount  to  a  release  or  relinquishment 
of  the  plaintiff's  lien  on  the  real  estate  of  the  decedent  for  the  pay- 
ment of  his  debt.  It  is  expressly  secured  to  him  for  a  period  of 
five  years  at  least  after  the  decease  of  the  debtor,  and  ought  not 
to  be  taken  away  by  implication,  unless  clear  and  necessary,  or  by 
a  doubtful  construction.  To  take  it  away  would  be  equivalent  to 
a  forfeiture,  which  is  not  favoured  in  law ;  and  hence  the  section 
ought  not  to  receive  a  construction  that  would  produce  that  effect, 
if  it  be  susceptible  of  a  different  one  which  will  do  injury  to  no 
one.  It  is  clear  that  the  only  reason  for  making  the  heirs  or  de- 
visees of  the  decedent  parties  to  the  suit  with  the  executors  or 
administrators,  was  that  they  might  have  an  opportunity  of  defend- 
ing against  the  claim  of  the  plaintiff  as  well  as  the  executors  or 
administrators,  so  that  the  estate  which  they  derived  from  the 
decedent  should  not  be  taken  in  execution  for  a  debt,  unless  it 
were  such  as  they  could  not  defend  against  after  a  full  opportunity 
afforded  them  of  doing  so.  And  when  the  34th  section  says  the 
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judgment  obtained  by  the  plaintiff  "shall  not  be  levied  or  paid  out 
of  the  real  estate,"  unless  such  opportunity  of  defending  against 
the  claim  for  which  the  judgment  shall  have  been  obtained  be 
afforded,  it  must  be  taken  to  mean  that  the  judgment  so  obtained 
shall  not  be  paid  by  force  of  an  execution  issued  thereon.  That 
such  is  the  true  and  fair  meaning  of  the  section  is  made  still  more 
manifest  by  the  33d  section,  immediately  preceding,  which  declares 
that  "  no  execution  for  the  levy  or  sale  of  any  real  or  personal 
estate  of  any  decedent  shall  be  issued  upon  any  judgment  obtained 
against  him  in  his  lifetime,  unless  his  personal  representatives  have 
been  first  warned  by  a  writ  of  scire  facias  to  show  cause  against 
the  issuing  thereof."  And  having  thus  provided  by  this  33d  sec- 
tion against  the  payment  of  a  judgment  obtained  against  the  dece- 
dent in  his  lifetime,  out  of  either  his  personal  or  real  estate,  by 
means  of  an  execution  issued  thereon,  without  first  warning  the 
personal  representatives,  that  is,  the  executors  or  administrators, 
by  a  writ  of  scire  facias  to  show  cause,  if  any  they  have,  against 
issuing  of  the  same,  the  34th  section  proceeds  to  provide  for  the 
collecting  and  enforcing  the  payment  of  debts  out  of  the  real  estate 
of  the  decedent  by  means  of  a  judgment  and  execution,  where  no 
judgment  has  been  obtained  against  the  decedent  therefor  in  his 
lifetime.  But  if  a  creditor  who  has  no  judgment  against  the  debtor 
at  or  before  his  decease,  shall  proceed  by  suit,  as  the  appellants 
have  done  in  this  case,  and  recover  a  judgment  against  the  execu- 
tors or  administrators  of  his  debtor,  without  making  the  heirs  or 
devisees  of  the  deceased  debtor  parties  thereto  in  the  first  instance, 
there  is  nothing  in  the  spirit  or  meaning  of  the  34th  section  or  of 
any  other  part  of  the  Act,  which  would  seem  to  restrain  him  from 
suing  out  a  writ  of  scire  facias  upon  his  judgment  obtained  against 
the  executors  or  administrators  of  the  decedent,  warning  them  and 
the  heirs  or  devisees  to  appear  and  show  cause,  if  any  they  have, 
why  the  judgment  shall  not  be  levied  or  paid  out  of  the  real  estate 
of  the  decedent,  permitting  the  heirs  or  devisees  at  the  same  time 
to  go  behind  the  judgment  and  make  any  defence  which  it  would 
have  been  competent  for  them  to  have  set  up  in  the  original  suit, 
if  they  had  been  made  parties  to  it.  Permitting  them  to  do  this 
would  seem  to  be  giving  them  all  that  the  Legislature  could  have 
intended  by  the  34th  section  of  the  Act,  as  it  leaves  them  without 
even  the  shadow  of  ground  of  complaint.  And  besides,  it  is  giving 
them  a  much  more  certain  opportunity  of  showing,  if  they  can, 
that  the  claim  of  the  plaintiff  is  unjust  or  does  not  exist,  than  if 
the  executor  or  administrator  were  to  proceed  in  the  Orphans' 
Court,  and  under  an  authority  from  it  have  the  real  estate  sold  for 
want  of  personal  assets,  and  out  of  the  money  arising  therefrom 
pay  the  plaintiff's  claim,  without  suffering  any  suit  or  action  to 
be  brought  for  the  recovery  of  it.  That  this  latter  course  may  be 
pursued  by  an  executor  or  administrator  is  clear,  as  has  been 
shown,  from  the  Acts  of  Assembly  already  referred  to,  and  cer- 
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tainly  cannot  be  questioned.  Indeed  it  was  adopted  and  pursued 
by  the  administratrix  in  this  very  case,  in  regard  to  the  debts  first 
exhibited  to  her  against  the  estate  of  her  intestate;  and  under  the 
authority  of  the  Orphans'  Court,  for  the  purpose  of  paying  those 
debts,  sold  that  part  of  the  decedent's  real  estate  No.  2,  which  is 
held  by  the  purchaser  without  any  objection  being  made,  that  we 
hear  of,  to  his  right  to  do  so. 

We  have,  therefore,  upon  a  full  and  mature  consideration  of  the 
Acts  of  Assembly  on  this  subject,  come  to  the  conclusion  that  the 
appellants  ought  to  have  been  permitted,  before  the  auditor,  as 
also  before  the  Orphans'  Court  afterwards,  upon  his  report  being 
made  to  the  Court,  to  have  shown  if  they  could  that  the  claims  for 
the  payment  of  which  a  sale  of  the  real  estate  was  desired,  were 
unjust  or  not  well  founded;  in  short,  to  have  made  any  defence 
against  the  payment  of  them  out  of  the  estate  of  the  decedent  that 
they  might  have  made  in  the  actions  brought  against  the  adminis- 
tratrix for  the  recovery  of  them,  had  they  been  made  parties 
thereto  in  the  manner  pointed  out  by  the  34th  section  of  the  Act 
of  24th  February  1834. 

The  report  of  the  auditor  and  the  approval  thereof  by  the  court, 
as  also  the  order  of  the  court  made  on  the  1st  April  1843,  author- 
izing the  administratrix  to  sell  as  much  of  the  real  estate  of  the 
decedent  as  should  be  necessary  for  the  payment  of  the  debts  re- 
ferred to  in  her  petition,  is  reversed,  and  the  record  remanded  to 
the  Orphans'  Court,  that  it  may  proceed  therein  and  permit  the 
appellants  to  show,  if  they  can,  that  the  claims  or  debts,  for  the 
payment  of  which  a  sale  of  the  real  estate  of  the  decedent  is  asked, 
are  not  just  or  ought  not  to  be  paid  out  of  the  estate ;  and  for  the 
purpose  of  determining  this  point,  to  send  an  issue,  if  requested  by 
either  of  the  parties,  to  the  Court  of  Common  Pleas  of  Philadelphia 
county. 


Markley  against  Swartzlander. 

An  erased  deed  is  not  such  a  deed  as  a  vendor  ought  to  furnish  to  a  vendee  in 
compliance  with  his  engagement  to  make  a  title. 

In  an  action  of  ejectment  brought  to  enforce  the  payment  of  the  purchase  money, 
where  the  plaintiff  retains  the  legal  title,  it  is  not  requisite  that  the  plaintiff  should 
have  tendered  a  deed  before  suit  brought,  where  he  claims  a  conditional  verdict ; 
it  is  sufficient  if  done  on  the  trial. 

If  the  deed  filed  be  erased,  a  court  of  error  will  allow  the  plaintiff  to  execute 
a  new  one  in  its  stead. 

A  party  may  cross-examine  as  to  the  res  gestx  given  in  evidence,  though  it  be 
new  matter. 

The  subscribing  witnesses  to  an  instrument  are  required  to  enable  the  opposite 
party  to  inquire  into  the  circumstances  attending  the  sealing  and  delivery. 
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ERROR  to  the  Common  Pleas  of  Bucks  county. 

This  was  an  ejectment  by  David  Swartzlander  against  Jacob 
Markley,  to  compel  the  payment  of  the  residue  of  the  purchase 
money  due  on  a  tract  of  land  of  97  acres,  sold  by  the  plaintiff  to 
the  defendant.  The  plaintiff,  David  Swartzlander,  had  purchased 
this  tract  from  Joseph  Swartzlander  in  1820,  and  the  deed  (which 
was  recorded  in  April  1821)  contained  a  reservation  to  Joseph  of 
"a  free  and  uninterrupted  right  and  privilege  at  all  times  of  pass- 
ing and  repassing  with  wagons,  carts,  or  in  any  other  way  that 
may  be  necessary,  along  the  race  and  dam  on  the  hereby  conveyed 
premises,  with  the  free  liberty  of  clearing  out,  enlarging  and  re- 
pairing the  said  mill-race  and  dam,  as  he  or  they  from  time  to 
time  may  find  necessary  for  the  use  and  benefit  of  the  grist-mill 
on  the  premises  now  held  by  the  said  Joseph  Swartzlander,  and 
conveying  the  water  along  the  said  race  for  the  use  of  the  same 
or  any  other  water- works  that  may  hereafter  be  erected  on  the 
said  premises;  provided  the  same  be  done  without  any  unneces- 
sary injury  to  the  said  David  Swartzlander,  his  heirs  and  assigns." 
By  an  agreement  dated  13th  September  1841,  the  plaintiff  agreed 
to  sell  the  farm  to  the  defendant,  and  to  give  him  a  good  artd  suffi- 
cient title  on  the  1st  April  following,  and  deliver  possession  on  the 
same  day;  and  the  defendant  agreed  to  pay  $6000  therefor  in 
gold  or  silver  coin  on  taking  possession  and  receiving  a  title.  The 
defendant  paid  a  considerable  portion  of  the  purchase  money  be- 
fore the  1st  April  1842,  and  possession  was  delivered  to  him  by 
the  plaintiff;  but  at  a  meeting  between  the  parties  to  complete 
the  business  on  the  1st  April  1842,  the  defendant  objected  to  pay- 
ing any  more  money  unless  the  plaintiff  would  give  him  a  war- 
ranty in  his  deed  against  the  claim  of  Joseph  Swartzlander. 

The  plaintiff  gave  evidence  of  what  passed  at  the  making  of  the 
agreement,  and  to  show  that  the  defendant  had  previously  exa- 
mined the  premises,  and  was  fully  aware  of  the  claim  of  Joseph 
Swartzlander  under  the  reservation  in  his  deed  of  1820.  It  was 
further  in  evidence  that  when  the  parties  met  on  the  1st  April 
1842,  the  defendant  brought  with  him  a  deed  to  the  defendant 
for  the  premises,  which  had  been  prepared  by  his  counsel  to  be 
executed  by  the  plaintiff  and  his  wife.  This  deed  contained  the 
usual  clause  of  special  warranty  against  the  grantors  and  their 
heirs  and  all  persons  claiming  under  them ;  and  also  a  warranty 
against  the  claim  of  Joseph  Swartzlander.  To  this  the  plaintiff's 
counsel  objected  and  erased  this  latter  warranty  from  the  deed, 
but  the  defendant  would  not  accept  it.  There  was  also  some  ex- 
ception made  by  the  plaintiff  to  the  kind  of  money  tendered  by  the 
defendant  at  that  time. 

A  bill  of  exception  to  evidence  was  taken  by  the  defendant  on 
the  trial.  The  defendant  offered  in  evidence  the  article  of  agree- 
ment of  the  30th  September  1841,  between  the  plaintiff  and  de- 
fendant, and  called  a  subscribing  witness,  Joseph  Swartzlander, 
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who  testified  to  his  handwriting  as  a  witness  to  the  execution  of 
it.  The  plaintiff  then  asked  the  witness  what  was  said  by  the 
parties  at  the  time  of  the  execution  of  the  instrument.  The  de- 
fendant objected,  but  the  court  admitted  the  testimony  and  sealed 
a  bill  of  exceptions. 

The  court  charged  the  jury  as  follows  : 

If  you  find  the  defendant  had  notice  and  knew  the  right  of  Jo- 
seph Swartzlander  to  this  race,  and  he  prevented  the  plaintiff  from 
giving  the  deed  containing  that  right,  but  declared  himself  satis- 
fied, he  has  no  defence  on  that  ground :  and  if  there  is  no  other 
ground  of  defence,  the  plaintiff  will  be  entitled  to  your  verdict,  to 
be  released  on  the  payment  of  the  balance  of  the  purchase  money 
in  reasonable  time  to  be  fixed  by  you.  If  you  find,  on  the  other 
hand,  that  Markley  had  not  reasonable  notice  of  the  extent  of  the 
water-right,  and  did  not  dispense  with  the  production  of  the  deed 
showing  the  extent  of  the  water-right,  then  the  court  instruct, 
that  the  contract  has  been  so  far  executed  by  the  delivery  of  pos- 
session and  payment  of  more  than  one-half  of  the  purchase  money, 
that  it  ought  not  to  be  rescinded,  but  the  defendant  ought  to  have 
a  deduction. 

The  defendant  has  requested  us  to  instruct  you : 

1.  That  under  the  facts  proved  in  this  case,  the  plaintiff  was 
bound  to  show  that  he  had  tendered  a  deed  to  the  defendant  con- 
veying a  good  and  sufficient  title  before  the  institution  of  the  suit, 
or  that  the  defendant  had  waived  the  necessity  of  such  tender. 

2.  That  the  deed  given  in  evidence  by  the  plaintiff  was  not  such 
a  deed  as  the  defendant  was  bound  to  accept. 

5.  That  under  the  evidence  in  this  case,  this  action  cannot  be 
maintained. 

We  shall  consider  these  points  together.  They  involve  the  oc- 
currences at  Tucker's  on  the  1st  April,  and  the  deed  there  acknow- 
ledged and  presented  there  and  now  brought  into  court.  You 
have  heard  this  evidence;  how  the  deed  was  produced  by  the 
defendant's  attorney;  how  it  contained  a  warranty  against  the 
rights  of  Joseph  Swartzlander;  how  the  plaintiffs  counsel  took 
the  deed  and  scratched  out  this  covenant.  Then  the  deed  was 
acknowledged,  brought  down  and  handed  to  the  counsel  of  the 
defendant,  who  refused  to  accept  it.  Now  when  a  tender  is  ne 
cessary,  it  should  be  done  in  a  regular  manner;  but  the  law  is, 
that  is  not  necessary,  if  the  other  party  by  his  conduct  dispense 
with  a  regular  tender,  by  a  previous  refusal  to  accept  the  deed. 
Is  not  the  evidence  clear,  that  when  the  deed  was  handed  to  the 
defendant's  counsel,  he  declared  we  will  not  accept  this  deed.  If 
this  was  so,  a  formal  tender  was  not  necessary.  Was  this  such  a 
deed  as  the  defendant  was  bound  to  accept  1  If  you  find,  as  we 
have  before  stated,  that  Markley  purchased  with  knowledge  of 
this  right  of  Joseph  Swartzlander,  as  proved  by  him  and  Delp,  it 
was  such  a  deed  as  we  think  he  was  bound  to  accept,  under  the 
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article.  It  would  have  been  better  if  the  erasure  had  been  noted. 
But  was  the  objection  on  that  ground  ?  Is  it  not  fully  proved  the 
erasure  was  made  before  the  execution  of  the  deed?  If  so,  the 
deed  was  good.  This  in  connection  with  the  general  charge  and 
the  answers  to  the  subsequent  points,  we  think  a  sufficient  answer 
to  these  points.  We  refuse  to  instruct  you  as  required. 

The  3d  point  is,  that  before  the  plaintiff  can  recover  in  this  suit, 
he  was  bound  to  prove  that  he  had  repaid  or  offered  to  repay  to 
the  defendant  the  amount  of  money  advanced  on  account  of  the 
purchase;  and  as  no  such  evidence  has  been  given,  the  verdict  of 
the  jury  should  be  given  for  the  defendant.  We  cannot  instruct 
you  as  required  on  this  point. 

4.  That  the  water  privileges  reserved  of  Joseph  Swartzlander 
constitute  such  a  defect  in  the  title  of  David  Swartzlander  as  dis- 
charges Markley  from  his  performance  of  the  contract,  or  entitles 
him  to  a  deduction  from  the  consideration  agreed  upon,  unless  the 
whole  extent  of  these  privileges  were  known  to  him  at  the  time 
of  the  agreement  being  entered  into,  and  also,  unless  he  agreed  to 
take  the  property  subject  to  them,  and  that  the  burthen  of  proof 
lies  upon  the  plaintiff. 

We  have  already  instructed  you  on  the  subject  of  this  point, 
and  we  will  add,  this  contract  has  been  so  far  executed,  it  is  idle 
to  talk  about  rescinding  it.  We  have  instructed  you  on  what 
grounds  the  plaintiff  is  entitled  to  recover  the  whole  amount,  and 
the  grounds  on  which  the  defendant  will  be  entitled  to  an  abate- 
ment. We  think  on  the  whole  evidence  the  plaintiff  is  entitled  to 
recover,  as  we  presume  in  any  way  the  cause  may  be  considered, 
there  is  more  money  due  than  the  defendant  would  be  entitled  to 
have  deducted,  (but  the  amount  of  that  deduction,  if  you  think  on 
the  evidence  and  the  principles  stated  by  the  court,  is  your  pro- 
vince). The  deed  will  be  in  court  for  the  use  of  the  defendant, 
and  will  be  ordered  to  him,  when  the  court  think  he  is  legally  en- 
titled to  receive  it.  Much  has  been  said  about  the  tender  of  the 
money  on  the  1st  April  1842.  It  is  settled  a  mere  offer  to  pay 
money  is  not  in  legal  strictness  a  tender ;  and  of  a  legal  tender  the 
defendant  is  not  entitled  to  take  advantage  unless  he  pleads  it  and 
brings  the  money  into  court.  To  give  the  defendant  an  equity  as 
to  interest  or  costs,  under  the  evidence  in  this  case,  he  ought  to 
have  brought  his  money  into  court,  especially  if  you  find  the  de- 
fendant bought  with  knowledge  of  the  incumbrance  and  subject 
to  it. 

The  defendant  excepted  to  the  charge.  The  jury  found  a  ver- 
dict on  the  14th  February  1844  for  the  plaintiff  to  be  released  on 
the  payment  of  $2808.81,  on  or  before  the  1st  April  following. 

/.  Fox,  for  the  plaintiff  in  error. 
Chapman,  contra. 
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The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — It  is  plain,  from  the  evidence  in  this  case,  that 
the  real  ground  of  dispute  between  the  parties  was  whether  the 
plaint  ill'  was  bound  to  give  a  warranty  against  the  claim  of  Joseph 
Swartzlander,  under  the  reservation  in  his  deed  to  the  plaintiff; 
and  that  all  the  other  matters,  as  to  the  tender  of  a  deed,  on  the 
one  side,  and  of  the  money  on  the  other,  would  have  been  disposed 
of,  could  this  have  been  concurred  in.  But  the  defendant  insisted 
then,  and  on  the  trial,  that  he  was  to  have  a  clear  title  for  the 
premises,  freed  from  all  incumbrances,  as  well  this  as  any  other. 
The  plaintiff  alleged  that  the  defendant  was  perfectly  aware  of 
this  reservation  in  the  deed  before  signing  the  agreement,  and  en- 
tered into  the  agreement  with  a  full  understanding  of  the  nature 
and  extent  of  the  claim.  The  parol  evidence  of  what  passed  at 
the  execution  of  the  agreement,  as  well  as  other  circumstances, 
settled  this  question  in  the  minds  of  the  jury  in  favour  of  the  plain- 
tiff, and  the  objections  to  this  evidence  have  been  waived  here. 
The  point  chiefly  dwelt  upon  by  the  plaintiff  in  error  is,  that  the 
plaintiff  was  bound  to  tender  a  deed  before  bringing  his  action, 
and  that  he  had  failed  to  do  so;  that  the  deed  tendered  and  filed 
in  court,  and  annexed  to  the  record,  was  one  in  which  the  plain- 
tiff had  made  an  erasure,  which  was  not  noted  before  the  delivery, 
and  was  objected  to  at  the  meeting,  and  the  defendant  had  there- 
fore a  right  to  refuse  it.  If  the  plaintiff  was  bound  to  file  a  deed 
before  suit  brought,  there  would,  perhaps,  be  weight  in  this  ob- 
jection ;  for  though  an  erasure  does  not  necessarily  avoid  the  deed, 
if  it  be  afterwards  regularly  delivered,  yet  it  affords  ground  of 
suspicion  to  a  subsequent  purchaser,  renders  the  title  less  mar- 
ketable, and  exposes  him  to  the  expense  and  trouble  of  obtaining 
proof  of  the  facts,  and  even  to  the  risk  of  loss  of  that  proof,  and 
therefore  is  not  such  a  deed  as  the  plaintiff  ought  to  furnish  the 
defendant.  But  this  is  not  a  case  in  which  the  plaintiff  is  bound 
to  show  a  tender  before  suit  brought.  It  is  an  action  of  ejectment, 
brought  to  enforce  the  payment  of  the  purchase  money,  and  the 
plaintiff  has  the  legal  title.  This  was  so  held  in  Devling  v.  Wil- 
liamson, (9  Watts  311),  where  it  is  decided  that  in  an  action  of 
ejectment  founded  on  a  legal  title,  where  the  defendant  rests  his 
defence  on  an  agreement  of  purchase,  it  is  not  essential  to  the 
plaintiff's  right  to  recover  a  conditional  verdict,  that  he  should 
have  tendered  to  the  defendant  before  suit  brought.  It  is  suffi- 
cient that  the  plaintiff  tenders  or  files  the  deed  in  court  on  the 
trial,  where  he  is  entitled  to  recover  a  conditional  verdict  on  the 
defendant's  default  in  complying  with  his  contract.  The  defend- 
ant is  considered  as  coming  into  a  Court  of  Chancery  on  his  equi- 
table title,  and  there  the  condition  of  the  parties  at  the  time  of  the 
decree  is  regarded,  rather  than  at  the  commencement  of  the  suit; 
and  the  verdict  is  in  the  nature  of  a  special  decree.  The  deed 
here  was  tendered  on  the  trial,  and  filed  in  court.  The  only  ob- 
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jection  to  it  was  the  erasure,  and  the  plaintiff  ought  to  have  obvi- 
ated that  by  drafting  and  executing  another  free  from  objection. 
As  it  is  still  in  the  power  of  the  plaintiff  to  do  this  without  injury 
to  the  defendant,  we  think  it  our  duty  to  give  him  the  opportunity, 
rather  than  put  the  parties  to  the  expense  and  trouble  of  another 
trial. 

The  other  error  relied  on  is  that  contained  in  the  bill  of  excep- 
tions, and  we  think  the  court  below  was  right  in  admitting  the 
cross-examination.  If  it  was  in  one  sense  new  matter,  yet,  in 
another  point  of  view,  it  was  but  developing  a  part  of  the  res 
gestce  at  the  execution  of  the  instrument,  and  this  the  plaintiff  had 
a  right  to  inquire  into  by  cross-examination.  One  of  the  grounds 
on  which  a  party  producing  an  instrument  attested  by  a  witness 
is  bound  to  produce  the  witness,  if  it  is  in  his  power,  is  that  the 
opposite  party  may  have  an  opportunity  to  examine  him  as  to  the 
circumstances  that  occurred  at  the  attestation  and  delivery.  And 
these  circumstances  may  relate  to  various  matters  besides  the 
mere  mode  of  execution  of  the  instrument,  that  go  to  invalidate  or 
modify  the  effect  of  the  instrument.  Under  our  decisions,  parol 
evidence  of  what  passed  at  the  time  of  executing  an  instrument  is 
admissible  in  evidence  to  vary  or  control  it,  and  is  considered  as 
part  of  the  contract.  The  case  of  Perit  v.  Cohen,  (4  Whart.  81), 
is  quite  as  strong  as  the  present,  if  not  more  so.  There  it  was 
decided  that,  in  an  action  on  an  award  under  a  parol  submission, 
one  of  the  arbitrators,  after  being  called  by  the  plaintiff  and 
proving  the  submission  and  award,  might  be  cross-examined  by 
the  defendant  to  show  that  he  and  the  other  arbitrators  had  pre- 
viously decided  they  could  make  no  award,  and  informed  the  par- 
ties of  that  decision. 

Judgment  affirmed,  provided  the  plaintiff,  before  the  1st  April, 
1845,  files  in  the  court  below  a  good  and  sufficient  deed  like  that 
on  record,  but  free  from  erasure,  to  be  at  the  disposal  of  the  de- 
fendant on  complying  with  the  verdict ;  otherwise  to  be  reversed, 
and  venire  facias  de  novo  awarded. 


viii.— 23 
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Rose  against  Klinger. 

The  proceedings  in  a  suit  before  the  Board  of  Property  between  R.  and  B., 
are  not  evidence  in  an  ejectment  by  K.  against  R. 

Facts  stated  by  the  Board  of  Property  are  not  even  primd  facie,  evidence  of 
their  truth,  in  the  trial  of  an  ejectment. 

K.,  by  connecting  his  warrant  with  R.'s  improvement,  when  it  otherwise  would 
have  been  void,  got  a  warrant  and  survey  and  patent  for  350  acres  of  land.  Held, 
that  it  was  error  to  instruct  the  jury  that  R.  could  not  hold  against  K.  without 
paying  his  proportion  of  the  expenses  of  the  warrant,  survey  and  patent,  when 
there  was  evidence  that  R.,  by  K.'s  agreement  at  the  time,  was  to  get  50  acres, 
clear  of  all  expenses,  and  R.  held  possession  and  paid  the  taxes  for  that  portion. 

This  case,  which  was  a  writ  of  error  to  the  Common  Pleas  of 
Schuylhill  county,  was  argued  here  by 

Bannan,  for  the  plaintiff  in  error,  and 
Hieskell,  contra. 

The  opinion  of  the  Court  was  delivered  by 

BURNSIDE,  J. — Jeremiah  Klinger,  the  plaintiff  below,  claimed  the 
10  acres  of  land  in  question  by  virtue  of  his  warrant  for  400  acres, 
bearing  date  29th  November  1824,  interest  from  April  1799;  a 
survey  on  the  26th  February  1825  of  400  acres  42  perches,  on 
which  the  deputy-surveyor  returned  :  "  Improvements,  small  log- 
house  and  stable  and  eight  acres  of  cleared  land  commenced  about 
three  years  ago  by  Doctor  John  Rose,  the  son-in-law  of  Jeremiah 
Klinger,  who  requested  that  his  improvements  should  be  included 
in  his  father-in-law's  survey."  There  was  evidence  that  John 
Rose,  Jun.,  moved  on  the  place  for  which  this  ejectment  was 
brought,  in  1819,  that  he  had  commenced  his  improvement  the 
year  before,  and  continued  in  possession  except  a  short  period,  and 
is  still  in  possession.  There  is  no  evidence  in  the  paper-book  that 
Jeremiah  Klinger  ever  had  an  actual  settlement  and  improvement 
within  the  bounds  of  his  survey.  He  perfected  his  title  on  the 
improvement  of  Rose.  An  improvement  was  necessary  to  support 
his  warrant  and  survey,  as  the  warrant  was  taken  out  in  1824 
and  called  for  interest  from  April  1799.  On  the  20th  April  1829 
Klinger  obtained  a  patent. 

Rose  gave  evidence  that  he  had  a  wife  and  children  on  the  land 
before  the  survey  was  made.  He  had  therefore  an  actual  resident 
settlement.  He  further  proved  by  Lawrence  Shamper  that  the 
witness  got  acquainted  with  Klinger  about  nine  years  ago.  Klinger 
said  he  had  a  quarrel  with  Rose,  and  said  Rose  wanted  a  right 
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from  him  for  the  land.  He  said  he  would  not  give  him  one.  Wit- 
ness asked  him  about  it.  Klinger  said  Rose  had  made  an  improve- 
ment, and  after  some  years  there  were  a  couple  of  others  who 
wanted  to  slip  in  and  take  it  from  Rose,  and  he  was  poor  and  came 
to  him  (Klinger),  and  he  told  him  he  was  so,  and  they  would  go 
to  Harrisburg  and  get  it  all  fixed ;  and  "  you  let  me  into  the  im- 
provement, I  will  give  you  50  acres  out  of  it ;"  and  he  said  if  he 
was  to  give  him  a  right,  it  would  do  him  no  good ;  it  would  be 
sold  from  him :  he  was  to  give  him  50  acres  out  of  the  patent  clear 
of  all  costs.  Witness  did  not  know  how  the  50  acres  were  to  be 
laid  off.  Another  witness  proved  that  Klinger  told  him  he  and 
his  son-in-law  had  pretty  near  fell  out.  He  said  Rose  was  deter- 
mined to  have  the  right  to  the  land  which  he  had  given  him.  He 
said  he  would  not  give  it  to  Rose.  To  another  Klinger  said  Rose 
was  to  have  that,  either  him  or  his  family.  Rose's  wife  is  dead. 
There  was  other  evidence,  but  none  to  controvert  the  fact  that 
Rose  was  to  have  50  acres  with  his  improvement.  After  the 
defendant  closed  his  evidence,  the  plaintiff,  Klinger,  gave  in  evi- 
dence a  caveat  entered  by  Rose  against  a  John  Bechtel  on  the  4th 
September  1824,  against  the  issuing  of  a  patent  to  said  Bechtel  or 
any  person  claiming  under  him,  for  a  tract  of  land  situate  in 
Upper  Mahantango  township,  Schuylkill  county,  containing  100 
acres,  more  or  less,  surveyed  in  pursuance  of  a  warrant  to  said 
John  Bechtel,  dated  the  24th  October  1823,  alleging  he  had  a 
better  title  to  said  land  by  virtue  of  an  actual  settlement  and 
improvement  and  a  long  uninterrupted  possession  by  himself  and 
of  those  under  whom  he  claimed.  The  plaintiff  further  showed  that 
Bechtel  and  Rose  came  to  trial  before  the  Board  of  Property  on 
the  3d  April  1826.  The  board  decided  that  "  in  this  case  it 
appeared  from  the  evidence  before  the  board  that  Jeremiah  Klinger 
claimed  a  large  tract  of  land  as  part  of  the  property  of  his  father, 
John  Kl.inger,  deceased,  and  which  descended  to  the  said  Jeremiah 
Klinger  by  law ;  that  he  made  some  improvements  and  exercised 
rights  of  ownership  of  the  land  for  twenty  years  past;  that  in  the 
year  1819  he  permitted  his  son-in-law,  John  Rose,  to  make  an  im- 
provement on  part  of  the  land.  Rose  cleared  some  land,  raised 
grain,  built  a  house,  and  resided  thereon  for  about  two  years,  and 
then  removed  from  the  land ;  that  after  Rose  removed  from  the 
land  Jeremiah  Klinger  permitted  one  Jacob  Merwine  to  reside  in 
the  house.  After  Merwine  was  in  possession  of  the  house,  he  sold 
or  made  a  conditional  bargain  with  John  Bechtel  for  the  sale  of 
some  land,  recognising  the  claim  of  Rose.  After  this  pretended 
purchase  Bechtel  applied  for  and  obtained  a  warrant  for  vacant 
and  unimproved  land ;  on  which  warrant  he  procured  a  survey  to 
be  made  and  returned  of  140  acres  40  perches,  leaving  out  the 
house  built  and  the  land  cleared  by  Rose.  Jeremiah  Klinger,  on 
the  29th  November  1824,  applied  for  and  obtained  a  warrant 


180  SUPREME  COURT  [Philadelphia 

[Rose  v.  Klinger.] 

founded  on  his  improvement  and  actual  settlement  made  in  the 
year  1799,  on  which  warrant  he  procured  a  survey  to  be  made 
and  returned,  including  the  improvement  made  by  Rose  and  all 
the  land  within  the  bounds  of  his  original  claim."  The  board 
decided  in  favour  of  Klinger's  survey,  and  ordered  the  survey  on 
Bechtel's  warrant  to  be  rejected. 

On  this  evidence  the  Court  of  Common  Pleas  instructed  the  jury 
that  from  the  allegations  of  Rose  the  land  in  question  was  rented 
by  the  plaintiff  to  a  man  by  the  name  of  Merwine,  as  stated  by  the 
record  of  the  proceedings  before  the  Board  of  Property ;  and  this  is 
the  first  error  assigned.  In  this  case  the  proceedings  of  the  Board  of 
Property  were  not  evidence  against  Rose.  That  was  a  contest 
between  Rose  and  Bechtel.  The  law  is  well  settled  that  facts 
stated  by  the  Board  of  Property  as  proved  before  them,  are  not 
even  prima  facie  evidence  of  their  truth.  The  law  on  this  subject, 
correctly  stated,  will  be  found  in  the  opinion  of  GIBSON,  J.,  in  Ca- 
rothers  v.  Dunning,  (3  Serg.  fy  Rawle  373).  When  a  survey  has 
been  made  which  is  supposed  to  be  injurious  to  another  claimant, 
he  ought  to  file  his  caveat.  Drinker  v.  Holliday,  (2  Smith  255).  In 
this  case  the  caveat  against  Bechtel  by  Rose  was  proper;  that 
caveat  was  filed  before  the  survey  made  on  Klinger's  warrant. 
There  is  nothing  in  that  caveat  inconsistent  with  the  then  title  of 
Rose  as  it  appeared  on  the  trial.  If  the  defendant  Rose  had  read 
that  caveat,  the  plaintiff  might  have  read  the  decision  of  the  Board 
of  Property  to  show  how  it  was  disposed  of;  but  even  then  the 
recital  of  facts  proved  before  the  board  would  not  have  been  evi- 
dence to  affect  Rose,  unless  those  facts  were  proved  in  court  on 
the  trial. 

It  is  further  assigned  for  error  that  the  court  below  instructed 
the  jury  that  if  Rose  went  on  the  land  in  question  in  his  own  right, 
intending  to  take  it  up  as  vacant  and  made  his  improvement,  still 
he  could  not  withhold  the  possession  from  Klinger  without  tender- 
ing to  him  the  expenses  of  patenting  the  land ;  and  in  refusing  to 
submit  the  fact  to  the  jury  whether  Rose  was  to  pay  any  part  of 
the  patenting  fees.  In  this  instruction,  I  think,  there  was  error. 
The  learned  Judge  forgot  that  unless  there  was  an  improvement 
the  plaintiff's  warrant  was  void.  By  connecting  his  warrant  with 
his  son-in-law's  improvement,  Klinger  got  350  acres  of  land  ;  and 
there  is  some  evidence  in  the  cause  which  ought  to  have  been  sub- 
mitted to  the  jury  that  Rose  was  to  get  50  acres  clear  of  all  ex- 
penses and  costs.  The  jury  would  have  understood  this,  as  the 
practice  of  the  interior  of  the  State  from  1795  down  to  a  late 
period,  was  for  men  who  discovered  vacant  land  to  place  a  settler 
upon  it,  and  each  to  have  a  portion  of  the  land  so  secured.  Rose 
paid  taxes  for  several  years  for  50  acres.  This, although  not  evidence 
of  title,  was  some  evidence  of  the  extent  of  his  claim.  In  the  case 
before  the  court  the  direction  was  wrong  that  the  defendant  could 
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not  hold  the  land  without  paying  his  proportion  of  the  expenses 
of  the  warrant,  survey,  and  patent.  All  that  is  essential  in  the 
case  is  embraced  in  this  opinion  of  the  court  on  these  two  material 
points. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Huston  against  Davidson. 

Articles  of  agreement  to  let  land  on  a  certain  ground-rent  for  ever,  with  covenant 
for  its  payment  free  of  taxes,  the  grantor  to  execute  a  deed  or  deeds  when  the 
ground  is  improved  by  buildings.  The  land  not  being  improved,  nor  the  rent 
paid,  the  grantor  obtains  judgment  against  the  grantee  in  an  action  of  covenant, 
and  sells  the  ground  on  an  execution,  and  becomes  the  purchaser.  Held,  that  the 
grantee  was  discharged  frorr»his  covenant. 

ERROR  to  the  District  Court  of  the  City  and  County  of  Phi- 
ladelphia, to  set  aside  an  execution  issued  on  a  judgment  in  that 
court,  in  which  Nathan  Davidson  was  plaintiff  and  Robert  M. 
Huston  defendant. 

The  plaintiff,  Davidson,  brought  his  action  of  covenant  against 
the  defendant,  Huston,  and  obtained  judgment ;  and  after  execu- 
tion had  issued,  a  case  was  stated  for  the  opinion  of  the  court  be- 
low, subject  to  a  writ  of  error,  as  follows :  — 

N.  Davidson  and  Dr  R.  M.  Huston,  on  the  14th  March  1835, 
executed  the  annexed  agreement  (prout  agreement).  Huston, 
soon  after  his  purchase,  sold  the  lot  to  E.  B.  Guarrigues,  who 
paid  the  ground-rent  up  to  October  1841.  No  improvements 
were  erected  on  the  lot,  nor  were  any  ground-rent  deeds  to  third 
persons  made  by  Davidson  under  the  provisions  of  this  agreement. 
Upon  the  failure  of  Guarrigues  to  pay  the  rent  after  October  1st, 
1841,  Davidson  called  upon  Huston  for  it,  and  upon  his  pleading 
inability,  commenced  a  suit  in  covenant  against  him  (D.  Ct.  Sept. 
1842—1458),  and  on  the  26th  November  1842,  judgment  was 
obtained  against  Huston  for  want  of  an  affidavit  of  defence,  and 
damages  were  subsequently  assessed  at  $413.09,  for  the  arrears 
and  interest  due  at  the  commencement  of  the  action.  Under  this 
judgment  the  lot  was  sold  by  the  sheriff  [subject  to  the  ground- 
rent],  and  produced  $70,  Davidson  being  the  purchaser  to  whom 
the  deed  was  made.  Huston  afterwards  refused  to  take  the  lot 
subject  to  the  ground-rent,  and  pay  the  amount  it  brought  at  the 
sale.  Upon  obtaining  the  title,  it  was  found  that  the  lot  was  sub- 
ject to  $43.16  taxes,  for  the  year  1842,  and  to  a  lien  for  paving 
done  by  the  district  of  Spring  Garden,  amounting  to  $515.68, 
with  interest,  of  which  $28.10  were  paid  from  the  proceeds  of 

VIII. Q 


182  SUPREME  COURT  -[Philadelphia 

[Huston  Y.  Davidson.] 

sheriff's  sale,  and  the  balance,  $487.58,  afterwards  paid  by  Da- 
vidson. A  fieri  facias  Jias  been  issued  on  the  judgment  against 
Huston  to  Sept.  Term,  1843,  and  the  question  is,  whether  the 
plaintiff  is  entitled  to  collect  the  balance  of  his  judgment  under 
this  writ. 

The  following  are  the  articles  of  agreement  above  referred  to :  — 
"  Articles  of  agreement  made  and  concluded  upon  this  14th  day 
of  March,  1835,  between  Nathan  Davidson,  of  the  district  of 
Spring  Garden,  in  the  county  of  Philadelphia,  of  the  one  part, 
and  Robert  M.  Huston,  M.  D.,  of  the  city  of  Philadelphia,  of  the 
other  part,  witnesseth,  that  the  said  Nathan  Davidson  agrees  to 
let  on  ground-rent  for  ever,  to  the  said  R.  M.  Huston,  a  certain 
lot  or  piece  of  ground  situate  in  the  district  of  Spring  Garden 
aforesaid,  beginning  at  the  south-east  corner  of  Broad  and  Coates 
streets,  and  extending,  &c.,  for  and  in  consideration  of  the  ground- 
rent  and  taxes,  and  on  the  terms  and  conditions  hereinafter  men- 
tioned, that  is  to  say :  The  said  R.  M.  Huston  agrees  to  pay  to 
the  said  Nathan  Davidson,  his  heirs  or  assigns,  the  yearly  rent  or 
sum  of  $405,  in  equal  half  yearly  payments,  on  the  first  days  of 
April  and  October  in  each  and  every  year  for  ever,  or  until  the 
principal  sum,  computed  at  the  rate  of  sixteen  years  and  two- 
thirds  purchase,  is  paid,  without  any  deduction  for  taxes  on  the 
said  premises ;  the  first  half-yearly  payment  to  be  made  on  the 
first  day  of  April,  1836.  And  it  is  further  agreed  between  the 
said  parties,  that  for  such  part  or  parts  of  the  said  lot  as  may  be 
be  let  out  by  the  said  R.  M.  Huston,  whenever  the  same  shall  be 
improved  by  brick  buildings,  or  the  ground-rents  guaranteed  to 
the  satisfaction  of  said  N.  Davidson  (said  ground-rents  not  to  be 
less  than  the  rateable  proportion  of  the  ground-rent  on  the  whole 
lot),  he  the  said  Nathan  Davidson  will  give  a  deed  or  deeds  there- 
for, at  the  request,  in  writing,  of  the  said  R.  M.  Huston,  said 
ground-rent  deed  or  deeds  to  contain  the  usual  covenant  and 
claims,  and  a  provision  for  the  extinguishment  of  the  ground-rents 
thereby  reserved,  at  any  time  within  ten  years  from  the  date  of 
said  deeds  respectively.  And  whenever  the  said  ground-rents  on 
the  lots  so  let  out  and  improved  or  guaranteed  as  aforesaid  shall 
amount  to  the  aforesaid  yearly  rent  or  sum  of  $405,  free  of  all 
taxes  or  assessment  whatsoever,  then  and  in  such  case,  if  any  part 
of  the  said  large  lot  remains  to  the  said  R.  M.  Huston,  a  deed  in 
fee-simple  to  the  said  R.  M.  Huston,  his  heirs  and  assigns,  shall 
be  made  for  the  same  by  the  said  Nathan  Davidson :  and  it  is  fur- 
ther understood  and  agreed  that  the  deeds  for  the  above  lots  shall 
be  made  and  executed  to  R.  M.  Huston,  or  to  such  person  or  per- 
sons as  he  may  in  writing  direct,  as  aforesaid,  on  or  before  the  1st 
day  of  January  1838.  And  the  said  R.  M.  Huston,  for  himself, 
his  heirs,  executors  and  administrators,  doth  hereby  covenant  and 
agree  to  and  with  the  said  Nathan  Davidson,  his  heirs  and  assigns, 
by  these  presents,  that  he  will  well  and  truly  pay  the  rent  afore- 
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said,  or  so  much  thereof  as  may  not  be  secured  under  ground-rent 
deeds,  as  aforesaid,  unto  the  said  N.  Davidson,  his  heirs  and  as- 
signs, without  any  deduction,  defalcation  or  abatement  for  any 
taxes,  charges  or  assessment  whatsoever.  And  for  the  just  and 
true  performance  and  observance  of  their  respective  covenants 
and  agreements  aforesaid,  the  said  parties,  hereto  do  mutually 
bind  themselves,  their  respective  heirs,  executors  and  adminis- 
trators, each  unto  the  other  firmly  by  these  presents.  In  witness 
whereof,"  &c. 

The  court  below  decided  in  favour  of  the  plaintiff,  and  this  was 
now  assigned  for  error. 

Price,  for  plaintiff  in  error. 
Williams  contra. 

PER  CURIAM.  —  This  case  is  not  to  be  distinguished  in  principle 
from  Chew  v.  Mather,  in  which  it  was  held  that  a  vendor's  pur- 
chase of  the  vendee's  equity  is  a  virtual  dissolution  of  the  con- 
tract. Here  the  purchase  back  of  the  equitable  estate  of  the 
ground  tenant  made  it  impossible  for  the  ground  landlord  to  exe- 
cute the  contract,  and  consequently  deprived  him  of  his  right  to 
enforce  the  covenant  which  was  the  consideration  of  it.  The 
court,  therefore,  ought  to  have  restrained  him  from  proceeding 
on  his  judgment. 

Execution  set  aside. 


Bosler  against  Kuhn. 

A  ground-rent  coming  due  after  the  discharge  of  the  debtor  as  a  bankrupt  is 
not  extinguished  by  his  certificate. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

This  was  an  action  of  covenant  brought  by  Kuhn  and  another 
against  John  Bosler  and  three  others  for  arrears  of  ground-rent 
due  October  1st,  1843,  on  a  ground-rent  deed  from  the  plaintiffs 
to  the  defendants,  executed  25th  March  1836,  conveying  a  large 
lot  of  land  in  the  county  of  Philadelphia  in  fee,  subject  to  a  ground- 
rent  with  the  usual  conditions  and  covenants. 

Bosler,  one  of  the  defendants,  filed  the  following  affidavit  of 
defence. 

John  Bosler,  one  of  the  defendants,  being  affirmed,  saith  that  his 
defence  to  the  whole  of  plaintiff's  claim  is  this  ;  that  on  the  1st 
day  of  April  1842  he  filed  his  petition  in  the  District  Court  of  the 
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United  States  for  this  district,  praying  for  the  benefit  of  the  bank- 
rupt laws ;  that  on  the  29th  day  of  April  1842  he  was  by  the  court 
decreed  a  bankrupt,  and  that  on  proper  proceedings  he  subse- 
quently, to  wit,  on  the  30th  day  of  August  1842,  was  by  said 
court  decreed  a  final  discharge  and  certificate  according  to  the 
Act  of  Congress  in  such  case  made  and  provided ;  which  certifi- 
cate he  has  ready  and  offers  to  exhibit.  And  he  further  saith  that 
the  ground-rent  deed  on  which  this  suit  was  brought  was  executed 
by  him  before  he  filed  his  petition  above-mentioned. 

The  court  below  gave  judgment  for  the  plaintiffs  for  want  of  a 
sufficient  affidavit  of  defence. 

Errors  assigned : 

1.  The  court  below  erred  in  giving  judgment  by  default  against 
defendant,  Bosler,  who  had  filed  a  sufficient  affidavit  of  defence. 

2.  Because  said  court  thereby  decided  that  said  Bosler's  dis- 
charge and  certificate  in  bankruptcy  did  not  prevent  them  from 
entering  judgment  against  him  personally. 

3.  Because  said  court  thereby  decided   that   notwithstanding 
said  discharge  and  certificate,  said  Bosler  was  personally  liable  on 
said  ground-rent  deed  made  and  executed  before  he  commenced 
any  proceedings  in  bankruptcy. 

Meredith,  for  the  plaintiff  in  error. 
Phillips,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  fifth  section  of  the  late  American  Bankrupt 
Law,  which  designated  the  classes  of  provable  debts,  contained  no 
provision  for  a  ground-rent  covenant  in  terms.  It  was  said  that 
creditors  whose  debts  were  payable  at  a  future  day,  annuitants, 
holders  of  bottomry  and  respondentia  bonds,  and  of  policies  of  in- 
surance, sureties,  endorsers,  bail,  or  persons  having  contingent 
demands  against  the  bankrupts,  might  prove  such  debts  and  have 
them  allowed  when  they  became  absolute ;  and  that  annuitants 
and  holders  of  debts  payable  in  futuri,  might  have  the  present 
value  ascertained  and  allowed  as  debts  in  presenti :  whence  an 
argument  that  a  ground-rent  covenant  was  provable  as  an  annuity* 
or  at  least  as  a  future  debt ;  to  the  one  or  the  other  of  which  it 
certainly  bears  more  resemblance  than  to  any  other  class  in  the 
catalogue.  Previous  to  the  49  Geo.  3,c.  121,  since  merged  in  the 
6  Geo.  4,  c.  16,  from  which  this  specific  provision  of  the  American 
statute  was  taken,  even  an  annuity  was  not  provable  when  not 
secured  by  a  forfeited  annuity  bond,  which  enabled  the  courts  to 
let  the  annuitant  in  to  prove  as  a  creditor  for  the  penalty  taken 
by  a  legal  subtlety  to  be  the  debt  at  law.  An  annuitant,  however, 
is  now  let  in  by  force  of  the  special  provision  there,  as  he  was 
here ;  and  unless  a  ground-rent  covenant  were  treated  as  an  an- 
nuity, the  landlord  could  not  have  proved,  and  the  tenant  cannot 
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now  be  discharged  from  it  by  his  certificate.  Its  apparent  resem- 
blance to  an  annuity  arises  from  its  apparent  resemblance  to  a 
rent  charge,  which  bears  itself  no  actual  resemblance  to  an  annu- 
ity. It  is  true,  that  a  rent  charge,  which  subjects  the  person  to 
payment  as  well  as  the  land,  as  the  grant  usually  does,  is  com- 
monly called  an  annuity  ;  and  it  may  be  actually  so  at  the  election 
of  the  grantee.  But  a  rent  charge  pure,  subjecting  only  the  land, 
as  it  necessarily  does,  has  no  spice  of  annuity  in  its  composition. 
Even  an  impure  annuity,  subjecting  both  the  person  and  the  lands, 
cannot  long  remain  so;  for  the  grantee  determines  his  election  by 
distraining  and  avowing  in  a  court  of  record,  and  thus  making  the 
duty  thenceforth  a  pure  rent  charge  on  the  one  hand  ;  or  by  count- 
ing'for  it  in  a  writ  of  annuity,  and  thus  making  it  a  pure  annuity, 
on  the  other.  By  the  one  or  the  other  of  these  he  turns  the  charge 
exclusively  on  the  person  or  on  the  land,  and  his  subsequent  re- 
course is  to  the  one  or  the  other  of  them,  as  he  may  have  made 
his  election.  Co.  Lift.  144-5.  It  is  seen,  therefore,  that  there  is 
no  point  of  resemblance  between  an  annuity  and  even  a  rent 
charge ;  and  that  though  they  may  for  a  time  exist  together  in  the 
same  deed,  they  are  incapable  of  being  blended.  But  our  ground- 
rent  bears  even  less  resemblance  to  either.  It  is  not  granted  like 
an  annuity  or  rent  charge,  but  reserved  out  of  a  conveyance  of 
the  land  in  fee  ;  and,  were  the  statute  ofquia  emptores  in  force  here, 
would  be  a  rent  seek,  charging  neither  the  person  nor  the  land. 
Even  where  the  reservation  is  attended  by  a  clause  of  distress,  the 
land  is  exclusively  the  debtor.1  It  was  settled  in  Ingersoll  v.  Ser- 
geant, (1  Whart.  R.  337)  ;  Franciscus  v.  Reigart,  (4  Watts  98) ; 
and  Kenege  v.  Elliott,  (9  Watts  262),  that  our  ground-rent  is  an 
ordinary  rent  service;  and  it  is  well  understood  that  no  writ  of 
annuity  lies  for  it,  because,  like  rent  granted  for  owelty  of  parti- 
tion, or  in  lieu  of  dower,  it  partakes  of  the  realty  and  has  no  touch 
of  personal  responsibility  in  its  complexion.  Co.  Litt.  144  a.  It 
is  plain,  therefore,  that  such  a  rent,  not  being  an  annuity  in  sub- 
stance or  in  form,  is  not  within  the  purview  of  the  statute  ;  and 
can  a  covenant  to  pay  it  be  more  so  ? 

An  annuity  is  discharged  by  the  death  of  the  grantor ;  a  ground- 
rent  covenant  is  perpetual.  By  the  statute,  an  annuity  might 
have  been  valued  and  the  annuitant  let  in  to  prove  as  a  creditor 
to  the  extent  of  the  valuation,  as  he  may  by  the  6  Geo.  4 ;  but  to 
value  such  a  covenant,  which  is  perpetual,  as  an  annuity  which 
expires  with  the  grantor,  would  wrong  the  ground  landlord,  who 
has  a  fee-simple  in  the  rent,  and  consequently  a  perpetual  interest 
in  the  covenant  to  secure  it.  It  would  be  impossible  to  treat  such 
a  covenant  consistently  as  an  annuity  in  substance  and  a  covenant 
in  form.  It  might  be  practicable  to  value  it  at  so  many  years' 
purchase  ;  but  it  would  be  valued  as  a  rent,  and  not  as  an  annuity. 
The  statute  seems  to  have  contemplated  nothing  of  the  sort ;  for 
the  covenant  is  but  an  accessory,  the  rent  being  the  principal, 
vin. — 24  Q* 
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Nor  could  the  landlord  prove  for  the  coming  rent  as  the  holder 
of  a  debt  payable  in  futuri.  A  rent  service  is  not  a  debt ;  and  a 
covenant  to  pay  it  is  not  a  covenant  to  pay  a  debt :  it  is  a  security 
for  the  performance  of  a  collateral  act.  The  annual  payments 
spring  into  existence  and  for  the  first  time  become  debts  when 
they  are  demandable ;  for  while  they  are  growing  due  the  land- 
lord has  no  property  in  anything  distinct  from  the  corpus  of  the 
rent,  or  the  realty  of  which  they  are  the  produce;  and  the  fruit 
must  be  severed  from  the  tree  which  bears  it,  before  it  can  become 
personal  property  and  a  chose  in  action.  A  debt  is  an  entire 
thing,  though  it  be  payable  by  instalments ;  and  to  admit  it  to  be 
proved,  when  thus  constituted,  would  require  the  instalment  to  be 
combined  by  a  penalty,  such  as  formerly  was  called  in  aid  of  an 
annuitant ;  or  else  to  be  consolidated  by  the  contract.  There  is 
no  penalty  in  the  deed  before  us  to  bind  the  tenant  to  performance 
of  his  covenant;  and  as  each  payment  would  constitute  a  separate 
debt,  the  number  of  them  would  be  infinite.  But  what  is  decisive 
of  the  legislative  intent,  is,  that  if  such  a  covenant  were  meant  to 
be  provable  as  a  future  debt,  there  would  have  been  no  need  of 
special  provision  for  an  annuity.  The  affidavit  of  defence,  there- 
fore, was  insufficient. 

Judgment  affirmed. 


Stephens's  Appeal. 

On  the  21st  November  1835,  A.  purchased  at  auction  the  land  of  B.  Both 
signed  conditions  of  sale  stipulating  that  one-third  of  the  purchase  money  was  to 
be  paid  on  the  1st  April  1836,  when  title  would  be  executed  and  possession  given. 
On  the  8th  April  1836,  C.  obtained  a  judgment  against  A.  On  the  next  day  a 
deed  was  executed  in  pursuance  of  the  conditions  of  sale,  and  the  first  instalment 
was  paid.  On  the  10th  April  1837,  D.  obtained  a  judgment  against  A.  The  land 
was  afterwards  sold  by  the  sheriff  as  the  property  of  A.  Held,  that  C.'s  judg- 
ment was  entitled  to  the  proceeds  in  preference  to  that  of  D. 

APPEAL  from  the  decree  of  the  Common  Pleas  of  Bucks 
county. 

On  the  21st  November  1835,  Emanuel  Whitham  purchased 
certain  real  estate  at  auction  for  $140.  The  conditions  of  sale, 
which  were  signed  by  both  parties  on  that  day,  stipulated  that 
one-third  of  the  purchase  money  was  to  be  paid  on  the  1st  April 
1836,  when  title  was  to  be  executed  and  possession  given,  one- 
third  on  the  1st  April  1837,  and  the  remaining  third  at  the  death 
of  the  widow  of  one  of  the  grantors.  On  the  9th  April  1836,  the 
first  instalment  was  paid,  and  a  deed  dated  1st  April  was  executed 
under  the  conditions  of  sale  by  all  the  parties  but  one,  who  was 
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not  then  of  age,  but  who  since  executed  it  on  the  21st  November 
183G.  The  deed  was  to  be  retained  by  the  scrivener  until  this 
party  became  of  age.  It  did  not  appear  when  possession  was 
taken.  There  was  no  formal  delivery  of  possession.  The  second 
payment  with  interest  was  made  on  the  llth  April  1837.  The 
deed  was  delivered  after  that  date. 

On  the  8th  April  1836,  William  Stokes  obtained  a  judgment 
against  Whitham.  On  the  10th  April  1837,  David  J.  Stephens 
also  obtained  a  judgment  against  Whitham.  These  judgments 
were  duly  revived.  The  estate  in  question  having  been  sold  at 
sheriff's  sale  as  the  property  of  Whitham,  the  court  below  dis- 
charged a  rule  to  show  cause  why  Stephens  should  not  take  the 
amount  of  his  judgment  out  of  the  proceeds.  From  this  decision 
Stephens  appealed. 

Dubois,  for  the  appellant,  referred  to  8  Serg.  fy  Rawle  425 ; 
2  P.  R.  101 ;  9  Serg.  <$•  Rawle  397;  16  Ibid.  431 ;  2  Watts  16; 
Ibid.  373 ;  8  Ibid.  423 ;  2  P.  R.  223;  7  Watts  437. 

Roberts,  contra,  was  stopped  by  the  court. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  was  an  issue  to  try  who  was  entitled  to  some 
money  raised  by  the  sale  of  a  lot  of  ground  as  the  property  of 
E.  Whitham.  The  question  arose  on  the  following  facts.  On 
the  21st  November  1835,  certain  lots  were  sold  at  auction  by  a 
person  having  authority  to  sell.  At  this  sale  Whitham  purchased 
a  lot  which  was  afterwards  sold  as  his  at  sheriff's  sale,  and  this 
suit  was  about  the  proceeds  brought  into  court.  On  the  21st 
November,  written  terms  of  sale  were  made ;  one-third  of  the 
purchase  money  to  be  paid  on  the  1st  April  1836,  when  a  deed 
was  to  be  made  and  possession  given ;  one-third  to  be  paid  on  the 
1st  April  1837;  and  the  remaining  third  on  the  death  of  a  widow, 
who  was  to  receive  the  interest  thereof  annually.  Whitham  and 
the  vendor  each  signed  the  conditions  of  sale,  whereby  the  one 
became  bound  to  convey  the  lot  in  question,  and  the  other  to  ac- 
cept the  deed  and  pay  for  it  according  to  the  conditions  of  sale. 
From  some  cause  not  explained,  the  deed,  though  dated  1st  April 
1836,  was  not  executed  and  acknowledged  until  the  9th  April. 
Then  it  was  by  consent  of  parties  left  with  the  scrivener  a  short 
time  till  one  of  the  parties  to  a  power  to  the  agent  who  sold  should 
come  of  age ;  but  the  first  payment  was  made.  On  the  day  pre- 
vious, viz.,  8th  April  1836,  Stokes  entered  a  judgment  against 
Whitham.  On  the  10th  April  1837,  Stephens  entered  a  judgment 
against  Whitham.  Whitham  paid  the  second  instalment  on  llth 
April  1837.  The  third,  reserved  till  the  widow's  death,  remains 
still  in  the  land. 

Whitham  being  indebted,  this  lot  and  other  property  of  his  was 
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sold,  and  the  proceeds  brought  into  court.  Stokes  and  Stephens 
are  contending  for  these  proceeds.  It  was  observed  this  was  not 
the  case  of  the  vendor  contending  against  the  purchaser  of  the 
vendee's  interest.  The  purchaser  at  sheriff's  sale  has  bought  and 
paid  for  Whitham's  interest ;  he  also  has  nothing  to  do  with  this 
question.  The  case  of  Colhoun  v.  Snider,  (6  Binn.  147),  in  which 
it  was  decided  that  a  judgment  did  not  bind  after  purchased  lands, 
gives  rise  to  this  question.  I  shall  not  go  into  the  grounds  and 
reasons  of  that  decision,  nor  enter  into  the  question  whether  a 
practice  adopted  and  practised  on  above  thirty  years  ought  to  be 
changed,  because  we  have  not  the  first  direct  decision  on  the  sub- 
ject, or  even  if  we  believe  the  first  decision  ought  to  have  been 
otherwise,  so  far  as  that  decision  goes,  we  have  adhered  to  it ; 
that  is,  if  A.  has  a  judgment  against  B.,  who  afterwards  contracts 
for  and  pays  for  lands,  the  judgment  is  not  a  lien  on  those  lands 
in  the  hands  of  the  purchaser  from  B.,  unless  an  execution  on  A.'s 
judgment  had  been  levied  on  said  lands  before  B.  sold  them. 

This  is  not  that  case.  Here  the  execution  was  levied  while 
Whitham  still  held  the  lands,  and  they  were  sold  as  his ;  and 
Whitham  had  bought  the  lot  before  the  judgment  was  entered, 
and  has  paid  all  the  instalments  as  they  fell  due.  That  the  deed 
was  not  made  and  money  paid  on  the  1st  April  makes  no  differ- 
ence as  to  third  persons ;  both  were  bound  by  the  conditions  of 
sale  and  the  signature  of  the  purchaser.  If  a  house  on  the  pre- 
mises had  been  burned,  it  is  conceded  the  loss  would  have  fallen 
on  Whitham.  If  Whitham  had  built  houses  worth  $10,000  after 
this  judgment,  the  lien  would  have  extended  to  them.  If  there 
had  been  a  mortgage  or  prior  judgment  binding  this  property,  and 
Whitham  had  paid  them  off,  this  judgment  had  the  benefit  of  such 
payments.  A  judgment  does  not  bind  the  interest  of  another  judg- 
ment creditor  or  mortgagee,  because  such  is  not  a  right  to  the 
land,  but  to  the  proceeds  of  it ;  but  it  binds  any  and  every  interest 
in  the  land  itself,  whether  legal  or  equitable ;  for  this  we  have  the 
cases  cited  and  many  others.  It  is  common  to  buy  land  to  be  paid 
for  by  instalments,  and  it  would  make  sad  confusion  if  a  judgment 
bound  only  the  interest  covered  by  the  payments  made,  and  the 
vendee  could  sell  or  mortgage  the  proportion  not  yet  paid  for. 
We  have  not  gone  so  far,  and  I  hope  will  not.  The  judgment 
bound  the  interest  of  him  against  whom  it  was  entered,  and  whe- 
ther that  interest  is  increased  by  payments  or  improvements  or 
lessened  by  floods  or  fires,  it  still  binds  his  interest,  his  right  to 
the  land.  The  case  of  Morrison  v.  Swartz  (7  Watts  437),  is  express 
that  a  judgment  binds  the  right  of  a  bidder  at  sheriff's  sale  before 
any  deed  is  made  to  him ;  and  yet  before  the  deed,  the  writ  or  the 
levy  or  sale  may  be  set  aside.  The  case  of  such  purchaser  cer- 
tainly cannot  be  greater  than  that  of  one  by  articles  signed  by 
vendor  and  vendee. 

Judgment  affirmed. 
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Reed  against  Bias. 

In  an  action  of  trespass  for  pulling  down  a  building,  evidence  that  the  building 
was  peaceably  taken  down  and  its  materials  preserved  in  conformity  with  the 
directions  of  the  commissioners  of  the  township  during  a  period  of  great  public 
excitement  and  disorder,  with  a  view  of  saving  the  neighbourhood  from  threatened 
violence,  is  admissible  in  mitigation  of  damages. 

In  such  action  evidence  that  the  commissioners  had  by  law  the  power  to  abate 
and  remove  nuisances,  and  that  a  grand  jury  after  instructions  by  a  competent 
court  presented  the  building  as  a  public  nuisance  and  recommended  its  abate-, 
ment,  is  not  admissible  in  mitigation  of  damages. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. . 

This  was  an  action  of  trespass  vi  et  armis,  brought  by  James  J. 
G.  Bias  and  others  against  Samuel  F.  Reed  and  others  for  pulling 
down  "  the  Coloured  Temperance  Hall  of  Moyamensing."  The 
defendants  pleaded  not  guilty. 

On  the  trial,  after  the  plaintiffs  had  proved  the  destruction  of 
the  building  by  the  defendants,  the  defendants  offered  to  prove,  in 
mitigation  of  damages,  as  follows: 

1.  That  the  taking -down  of  the  Temperance  Hall  at  the  time 
mentioned,  was  the  act  of  the  municipal  corporation  of  Moyamen- 
sing township,  by  their  agents  duly  authorized. 

2.  That  the  act  was  done  deliberately  by  the  said  municipal 
corporation  at  a  period  of  great  public  excitement  and  disorder, 
with  a  view  to  save  the  neighbourhood  from  threatened  violence. 

3.  That  this  said  municipal  corporation  had  by  law  the  power 
to  abate  and  remove  nuisances,  and  that  a  grand  jury,  after  in- 
structions by  a  competent  court,  presented  the  said  building  or 
Temperance  Hall  as   a  public  nuisance,  and  recommended   its 
abatement. 

4.  And  that  the  said  building  was  peaceably  taken  down  and  its 
materials  presefved  in  conformity  with  the  direction  of  the  said 
municipal  corporation. 

The  court  rejected  the  evidence  and  sealed  an  exception.  This 
rejection  was  assigned  for  error. 

5.  F.  Reed  and  Dallas,  for  the  plaintiffs  in  error. 

The  property  was  threatened  and  fired  twice,  so  that  the  ad- 
joining property  was  in  danger.  The  grand  jury  visited  it  at  the 
request  of  the  county  commissioners,  and  presented  it  as  a  nui- 
sance, and  the  board  of  commissioners  requested  it  to  be  taken 
down.  We  admit  the  board  are  liable,  but  not  individuals  acting 
under  them.  But  at  all  events  the  evidence  offered  was  admissible 
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to  repel  vindictive  damages,  which  on  the   plaintiffs'  evidence 
might  possibly  be  given  by  the  jury.    1  Binn.  90 ;  2  Stark.  Ev.  641. 

C.  Gilpin  and  Earle,  contra. 

Malice  is  not  the  gist  of  this  action:  it  is  only  the  illegality  of 
the  acts  done;  and  the  evidence  offered  did  not  repel  that.  If 
offered  in  mitigation,  it  does  not  tend  to  that  to  show  that  the  acts 
were  done  by  the  defendants  at  the  instigation  of  others.  On  the 
contrary,  this  is  an  aggravation.  If  in  justification,  it  should  have 
been  so  pleaded ;  and  is  not  admissible  under  the  general  issue. 
I  Stark.  Ev.  1121. 

The  opinion  of  the  Court  was  delivered  by 

BURNSIDE,  J. — The  plaintiffs  below  brought  an  action  of  tres- 
pass against  the  defendants  for  pulling  down  the  "  Temperance 
Hall  of  Moyamensing."  The  hall  had  been  erected  under  the 
patronage  of  the  "  Moral  Reform  Society  of  Philadelphia,"  by  con- 
tribution. The  building  was  pulled  down  in  pursuance  of  orders 
from  the  corporation  of  Moyamensing.  There  was  a  riot  in  pro- 
gress, and  the  destruction  of  this  building  was  believed  to  be  one 
object  of  the  rioters.  Some  of  the  defendants  were  officers  of  the 
corporation,  and  the  defendants  offered  to  prove,  in  mitigation  of 
damages,  after  the  plaintiffs  had  proved  the  destruction  of  the  build- 
ing by  the  defendants,  that  the  building  was  peaceably  taken  down 
and  its  materials  preserved  in  conformity  with  the  directions  of 
the  municipal  corporation  of  Moyamensing,  during  a  period  of 
great  public  excitement,  with  a  view  of  saving  the  neighbourhood 
from  fire  and  threatened  violence.  This  offer  the  court  rejected  ; 
and  this  is  assigned  for  error.  This  court  do  not  approve  of  the 
course  pursued  by  this  corporation  in  quelling  mobs;  yet  they 
think  the  evidence  ought  to  have  been  received  for  the  purpose  for 
which  it  was  offered,  in  mitigation  of  damages,  but  not  as  a  de- 
fence to  the  action.  It  is  true,  the  defendants  could  not  have 
pleaded  the  instruction  of  the  corporation  in  bar  to  the  action ; 
but  it  was  a  circumstance  to  go  to  the  jury  in  mitigation,  which 
tended  to  reduce  the  damages  to  the  actual  loss  and  injury  which 
the  plaintiffs  sustained.  2  Stark.  Ev.  1120.  W^have  an  Act  of 
Assembly  against  wilfully  firing  the  woods,  making  it  a  criminal 
offence.  It  sometimes  happens  in  the  mountainous  region  of  Penn- 
sylvania, that  there  is  no  other  way  of  arresting  the  progress  of 
the  flames  and  saving  property,  but  by  firing  against  the  fire: 
although  those  who  fire  against  the  fire  are  liable  for  the  actual 
damage  they  do  to  the  property  of  others,  they  certainly  might, 
either  on  an  indictment  for  a  criminal  offence  or  in  mitigation  of 
damages,  show  that  the  act  was  not  wilful,  but  induced  by  the 
necessity  of  their  situation  to  protect  their  property  and  that  of 
their  neighbours  from  inevitable  destruction.  Houses  are  fre- 
quently pulled  down  in  towns  and  cities  to  arrest  the  progress  of 
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so  terrible  an  element  as  fire ;  and  it  seems  to  me,  that  in  an  action 
for  the  destruction  of  the  building  the  cause  and  occasion  may  be 
shown  in  mitigation  of  damages. 

There  was  another  question  raised  by  the  counsel  of  the  plain- 
tiffs in  error,  that  the  municipal  corporation  of  Moyamensing  had 
a  power  by  law  to  abate  nuisances,  and  that  a  grand  jury,  after 
instructions  by  a  competent  court,  presented  the  said  building  or 
Temperance  Hall  to  be  a  public  nuisance.  In  rejecting  this  offer 
the  District  Court  were  clearly  right.  It  is  due  to  the  court  to 
say  that  such  charge  is  denied ;  but  this  does  not  change  the  na- 
ture of  the  offer.  In  considering  the  question  of  evidence,  this 
court  must  take  it  for  granted  the  learned  counsel  could  prove 
their  offer.  If  a  grand  jury  were  so  lost  to  themselves  as  to  pre- 
sent a  building  as  a  nuisance  because  a  lawless  mob  contemplated 
its  destruction,  and  this  could  be  received  in  evidence  even  in 
mitigation  of  the  injury,  then  miserable  would  be  our  situation. 
We  could  not  imagine  whose  turn  would  come  next.  The  mob 
was  the  nuisance ;  not  the  building.  It  was  the  duty  of  the  grand 
jury  to  present  the  mob;  and  the  duty  of  the  sheriff  and  the  civil 
authority  to  suppress  it.  Dalton  informs  us  that  the  sheriff,  as 
his  name  purports  him  to  be,  is  the  keeper  or  governor  of  the 
county.  He  is  to  keep  the  peace,  and  hath  power  to  levy  posse 
comitatus,  so  many  men  as  he  shall  think  meet  to  go  with  him  to 
apprehend  traitors,  felons,  rioters,  and  the  like  offenders  against  the 
peace.  Dalton  4;  Co.  Lift.  168.  The  sheriff  is  the  keeper  of  the 
Commonwealth's  peace  within  his  bailiwick,  by  the  common  law. 
He  may  apprehend  and  commit  to  prison  all  persons  who  break 
the  peace  or  attempt  to  break  it.  He  may,  and  is  bound  ex  officio, 
to  pursue  and  take  all  traitors  and  rioters,  as  well  as  felons  and 
murderers ;  and  for  this  purpose,  as  well  as  for  taking  rioters  and 
other  breakers  of  the  peace,  he  may  command  all  the  people  of  his 
county  to  attend  him,  under  pain  of  fine  and  imprisonment. 
2  Hen.  5,  c.  8  ;  Sewall  on  Sheriffs  31. 

The  sheriff,  to  prevent  personal  damage  to  himself  and  his  ordi- 
nary assistants  from  a  mob  assembled  in  extraordinary  numbers, 
and  with  a  show  of  force  to  overawe  the  civil  power,  may  call  in 
the  assistance  of  the  military.  He  has  the  right,  and  it  is  his 
duty  to  use  the  proper  and  necessary  force  to  suppress  all  mobs 
and  disturbers  of  the  peace.  Without  this  power  our  liberty 
would  be  but  a  name,  and  our  lives  and  property  insecure. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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James  against  Letzler. 

Recitals  of  title  in  a  deed  more  than  30  years  old,  where  possession  accompa- 
nied the  deed,  are  primd  facie  evidence  against  persons  claiming  by  title  under 
the  grantor  previous  to  such  deed. 

EJECTMENT  in  this  court  for  a  house  and  lot  at  the  corner 
of  Race  and  Front  streets,  in  the  city  of  Philadelphia,  by  William 
James  and  Sarah  Ann  his  wife,  in  right  of  the  said  Sarah  Ann, 
against  Henry  Letzler  and  John  Leavitt,  tried  before  Mr  Justice 
KENNEDY  at  Nisi  Prius,  in  February  1843,  and  a  verdict  rendered 
for  the  defendants. 

The  plaintiffs  claimed  under  James  Parrock,  by  title  existing 
in  him  prior  to  the  year  1778.  The  defendants  claimed  under  a 
conveyance  from  the  Supreme  Executive  Council  of  Pennsylvania, 
as  the  property  of  Parrock,  an  attainted  traitor.  The  only  ques- 
tion was  raised  on  the  bill  of  exceptions,  whether  a  deed  of  the 
3d  May  1785,  from  the  University  of  Pennsylvania  to  Jacob 
Cauffman,  reciting  the  proceedings  for  the  attainder  of  Parrock 
under  the  Act  of  6th  March  1778,  viz:  the  proclamation  under 
the  great  seal  of  the  Commonwealth  dated  21st  May  1778,  his  not 
rendering  himself  for  trial  according  to  it  and  his  attainder  in 
pursuance  thereof,  by  which  his  estate  became  forfeited,  was  evi- 
dence. The  learned  Judge  admitted  it,  and  the  plaintiff  excepted. 

The  case  was  argued  by 

Hirst  and  Dallas,  for  the  plaintiffs ;  and  by 
Kennedy,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  The  general  rule  is  that  •&  recital  of  a  fact  or 
conveyance  in  a  deed  is  evidence  against  the  grantor  and  all  per- 
sons claiming  by  title  derived  from  him  subsequently,  but  is  not 
evidence  against  a  stranger  or  other  person  who  claims  by  title 
derived  from  the  grantor  oe fore  the  deed  containing  such  recital. 
Penrose  v.  Griffith,  (4  Binn.  231) ;  Garwood  v.  Dennis,  (4  Binn. 
327) ;  Morris  v.  Vanderen,  (1  DalL  67).  This  rule  applies,  how- 
ever, only  to  recent  conveyances,  for  there  is  an  exception  to  it  in 
the  case  of  an  ancient  deed  containing  a  recital,  where  the  possession 
has  accompanied  such  deed.  And  this  is  analogous  to  the  rule 
which  prevails  in  other  cases ;  as,  for  instance,  that  a  deed  more 
than  thirty  years  old,  accompanied  by  possession,  proves  itself; 
for  by  a  lapse  of  time  not  only  are  the  ordinary  modes  of  proof 
decayed  and  gone,  but  the  circumstance  of  accompanying  posses- 
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sion  under  the  deed  raises  the  presumption  that  it  was  valid  and 
effectual,  and  the  title  good,  or  it  would  in  all  human  probability 
have  been  contested.  Thus  in  Doe  v.  Phelps,  (9  Johns.  169) ;  and 
Doe  v.  Campbell,  (10  Johns.  475),  an  ancient  deed,  with  which  the 
possession  corresponded,  contained  a  recital  of  a  power  of  attor- 
ney, which  was  necessary  to  give  the  deed  validity ;  it  was  held 
that  the  due  execution  of  the  power  of  attorney  must  be  presumed. 
In  deeds  there  are  often  recitals  of  marriages,  births,  or  deaths 
without  issue,  and  other  facts  incident  to  the  conveyance,  which 
on  the  same  principle  would,  after  a  length  of  time,  be  evidence 
as  against  third  persons  not  claiming  by  or  through  the  grantor. 
In  the  case  before  us  the  deed  from  the  trustees  of  the  University 
of  Pennsylvania  of  the  3d  May  1785  recites  a  proclamation  by  the 
constituted  authorities  requiring  Parrock  to  render  himself  and 
abide  his  trial,  and  that  he  did  neither ;  all  of  which  are  matters 
in  pais  as  much  as  a  power  of  attorney ;  for  a  proclamation  is 
matter  in  pais,  and  proved  by  the  gazette.  1  Stark.  Ev.  413.  It 
also  appears  that  possession  had  been  held  by  the  defendants 
claiming  under  this  deed  for  more  than  fifty  years.  Under  these 
circumstances  the  rule  of  law  is  that  the  recital  becomes  evidence 
primd  facie  against  third  persons.  There  was,  therefore,  no  error 
in  the  court  in  admitting  the  evidence. 

Judgment  affirmed. 


Roland  against  Tiernan. 

Where,  by  articles  of  agreement  for  the  purchase  of  land,  part  of  the  money  is 
to  be  paid  when  the  agreement  is  executed,  and  the  articles  are  executed,  hut  in- 
stead of  money,  the  vendor  takes  the  promissory  note  of  the  vendee  for  such  sum, 
the  vendee  cannot  object  to  its  payment  on  the  ground  of  incumbrances  on  the 
title  then  existing. 

His  remedy  is  in  such  case  by  action  of  covenant  to  recover  damages. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia to  March  Term  1841. 

Case  brought  on  a  promissory  note  by  Francis  Tiernan  against 
Henry  Roland  and  Thomas  Blackstone,  executors  and  trustees  of 
Catharine  Yohe  deceased. 

The  plaintiff  showed  an  agreement  dated  18th  September  1839, 
by  which  he  agreed  to  purchase  from  the  trustees  of  Dr  Blackwell 
deceased  a  property  situate  at  the  four  corners  of  Broad  and  Fe- 
deral streets,  containing  11  acres  more  or  less,  for  $40,000;  $1000 
payable  in  cash,  $9000  on  or  before  the  15th  November  next;  the 
balance,  $30,000,  to  be  secured  upon  the  premises  by  bond  and 
mortgage  payable  within  eight  years  with  interest ;  interest  to 
viii. — 25  R 
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commence  on  the  whole  on  the  1st  October,  allowing  the  purchasers 
interest  on  the  sum  of  $1000  from  the  time  of  payment  till  the  1st 
October,  which  sum  was  to  be  paid  as  security  for  the  contract.  If 
the  interest  on  the  $30,000  remained  unpaid  after  it  was  due,  the 
principal  sum  was  recoverable  without  delay. 

The  plaintiff  further  showed  an  agreement  of  the  9th  December 

1839,  between  Dr  Peter  Schoenberger  and  Francis  Tiernan  of  the 
first  part  and  Mrs  Catharine  Yohe  of  the  other,  by  which  they 
agreed  to  convey  to  her  a  portion  of  this  property  situate  at  the 
northwest  corner  of  Broad  and  Federal  streets,  108  feet  on  Broad 
and  220  feet  deep,  and  she  agreed  to  pay  therefor  $7200,  viz., 
$500  when  the  agreement  was  executed  and  delivered,  and  the 
balance,  with  interest  semi-annually,  to  be  secured  by  bond  and 
mortgage,  and  payable  on  the  9th  December  1845,  or  previous  if 
preferred.     The  deed  and  bond  and  mortgage  to  be  executed  and 

delivered  on  the  9th  day  of .     A  receipt  was  attached  for 

a  note  at  60  days  for  the  $500  stipulated,  dated  10th  December 
1839. 

The  plaintiff  further  showed  a  promissory  note  at  60  days  of 
the  10th  December  1839,  made  by  Catharine  Yohe  in  favour  of 
Francis  Tiernan  or  order,  for  $500,  without  defalcation  for  value 
received. 

The  plaintiff  then  gave  in  evidence  a  deed  dated  February  4th 

1840,  from  James  S.  Smith  and  H.  Hollingsworth,  executors  and 
devisees  of  the  Rev.  Dr  Blackwell,  to  Francis  Tiernan  and  Dr 
Peter  Schoenberger,  for  all  that  tract  of  land  in  Moyamensing  on 
both  sides  of  Federal  and  Broad  Streets,  at  the  intersection  thereof, 
containing  15  acres   1   rood  30£  perches,  consideration   money 
$40,000. 

The  defendants  then  gave  in  evidence  a  bond  and  mortgage,  4th 
February  1840,  Francis  Tiernan  and  Dr  Schoenberger  to  James 
S.  Smith  and  H.  Hollingsworth,  executors,  &c.,  of  the  same  pro- 
perty, for  $60,000,  conditioned  to  pay  $30,000  on  or  before  the  1st 
October  1847,  recorded,  &c.  It  was  then  admitted  that  the  note 
was  given  in  lieu  of  the  cash  payment  required  in  the  agreement 
of  December  9th  1839,  and  also  that  the  premises  therein  men- 
tioned were  part  of  the  premises  included  in  said  mortgage. 

The  defendants  then  produced  a  notice  to  the  plaintiff  to  pro- 
duce on  the  trial  the  title-papers  of  the  property  for  which  the 
note  was  given,  and  to  show  the  plaintiff's  title. 

The  plaintiff  then  offered  in  evidence  a  release  dated  the  6th 
and  recorded  the  9th  March  1843,  by  James  S.  Smith  and  H. 
Hollingsworth  to  Tiernan  and  Schoenberger,  by  which,  in  consi- 
deration of  $4550  paid,  they  released  to  them  that  part  of  the  pre- 
mises in  the  mortgage  by  the  same  description  as  conveyed  to  Mrs 
Yohe,  from  the  lien  of  their  mortgage  and  interest,  recorded,  &c. 
To  this  evidence  the  defendants  objected ;  but  the  court  admitted 
it  and  sealed  a  bill  of  exceptions. 
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John  R.  Vogdes,  a  witness  for  the  plaintiff,  stated  that  he  called 
on  the  6th  February  1840  at  the  residence  of  Mrs  Yohe,  to  tender 
her  a  deed  and  mortgage  of  this  date,  but  she  was  not  at  home. 
A  day  or  two  after,  he  found  her  too  sick  to  be  seen,  and  in  two 
or  three  days  she  died.  He  was  ready,  as  the  plaintiff's  agent,  to 
tender  them  to  the  defendants,  on  their  executing  the  bond  and 
mortgage. 

It  was  admitted  that  no  notice  of  the  release  other  than  record- 
ing it  had  been  given  to  the  defendants.  The  plaintiff  then  ten- 
dered the  deed  dated  6th  February  1840,  on  condition  the  defend- 
ants would  execute  the  bond  and  mortgage  of  that  date. 

The  court,  in  answer  to  the  defendants'  request,  charged  that 
the  plaintiff  was  entitled  to  recover  the  principal  of  the  note  with 
interest  from  the  time  of  executing  the  release :  to  which  the  de- 
fendants excepted, 

I.  Because  the  court  admitted  in  evidence  a  release  from  James 
S.  Smith  and  H.  Hollingsworth,  executors  of  Dr  R.  Blackwell,  to 
Francis  Tiernan  and  Peter  Schoenberger,  dated  the  6th  March 
1843,  executed  since  the  commencement  of  this  suit,  and  the  date 
of  the  last  trial. 

II.  The  court  erred,  in  saying  the  plaintiff  had  a  right  to  reco-. 
ver,  because, 

1.  At  the  time  the  contract  for  the  purchase  was  made,  and  the 
note  given  in  part  payment,  the  vendors  had  no  sufficient  title  to 
the  premises  in  question,  nor  had  they  any  until  long  after  the 
death  of  C.  Yohe  and  the  commencement  of  this  suit,  viz.,  6th 
March  1843. 

2.  Because  there  was  a  recorded  unsatisfied  incumbrance  on  the 
premises,  to  the  amount  of  $40,000  and  upwards. 

3.  Because  there  was  no  tender  of  the  deed  made  to  C.  Yohe  in 
her  lifetime. 

4.  Because  the  tender  to  the  executors  of  C.  Yohe,  since  her 
death,  was  inoperative  and  unavailable. 

Randall,  for  the  plaintiffs  in  error,  argued  that  no  title  free  from 
incumbrance  existed  in  the  plaintiff  when  the  suit  was  brought  or 
the  deed  tendered,  nor  till  long  afterwards.  No  time  was  given 
to  examine  the  deed  or  securities  exhibited.  3  Watts  367;  10  Watts 
442;  6  Fez.  610;  3  Johns.  Ch.  Cas.  312;  7  Watts  141 ;  3  Rawle  333. 

H.  M.  Watts  and  Meredith,  contra,  insisted  that  the  defendants 
were  precluded  by  the  note,  which  was  the  same  as  cash  and  to 
be  paid  at  all  events.  Lighty  v.  Shorb,  3  P.  R.  447 ;  10  Watts 
298 ;  11  Serg.  $  Rawle  450;  5  Watts  421 ;  8  Scrg.  fy  Rawle  312; 
4  Watts  $  Serg.  27,  320,  414. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Lighty  v.  Shorb  contains  the  expression  of  a  prin- 
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ciple  which  rules  the  case  before  us.  It  was  said  that  where  no- 
thing but  prompt  payment  would  stand  with  the  contemporaneous 
understanding  of  the  parties,  the  purchase  money  is  not  to  be  de- 
tained as  a  security  for  defects  in  the  title  subsequently  discovered ; 
and  that  their  intention  is  to  be  ascertained  by  the  nature  of  the 
transaction  and  the  character  of  the  security.  The  principle  is  a 
wholesome  one,  and  consonant  to  the  intention  from  which  their 
responsibilities  proceed.  By  the  terms  of  the  sale  in  the  present 
case,  the  money  in  contest  was  not  to  be  detained  for  any  reason 
whatever.  It  was  agreed  that  these  $500  should  be  paid  at  the 
execution  of  the  articles  which  bear  date  the  9th  of  the  month, 
but  which  were  probably  not  executed  till  the  next  day,  when 
Mrs  Yohe,  the  purchaser,  gave  her  promissory  note  for  the  exact 
sum  without  defalcation  at  60  days,  on  which  suit  has  been  brought. 
For  her  exclusive  accommodation,  it  was  received  as  so  much 
cash ;  and  so  far  as  she  or  her  representatives  are  concerned,  it 
must  be  treated  as  such.  Payment  of  this  part  of  the  purchase 
money  was  not  to  depend  on  the  quality  of  the  title,  for  it  was  to 
be  received  before  its  quality  was  to  be  inspected.  It  was  in  fact 
paid  in  the  purchaser's  note  taken  as  money.  The  transaction  was 
in  effect  payment  of  so  much  received  by  one. of  the  vendors,  and 
lent  by  him  to  the  vendee  on  separate  account.  The  parties  did 
not  indeed  go  through  the  form  of  paying  with  the  one  hand  and 
taking  back  with  the  other ;  but  the  operation  was  not  the  less  a 
loan,  nor  would  the  plaintiff  be  the  less  answerable  to  his  co-ven- 
dor for  so  much  received  by  him  to  their  joint  use.  Why  then 
should  not  the  note  be  paid  1  If  the  vendors  have  since  broken 
their  covenant  for  title,  they  are  answerable  for  damages  in  an 
action  on  it ;  but  not  as  cross-demand  in  an  action  by  one  of  them, 
or  as  failure  of  consideration  in  a  separate  transaction.  Nor  shall 
the  vendee's  executors  turn  a  favour  done  to  their  testatrix  to  the 
disadvantage  of  him  who  conferred  it.  For  this  reason,  which  is 
conclusive  as  regards  the  right  to  recover,  it  is  unnecessary  to 
consider  the  bill  of  exceptions  to  evidence. 

Judgment  affirmed. 
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FlavelPs  Case. 

The  governor  may  annex  to  a  pardon  any  condition,  whether  precedent  or  sub- 
sequent, not  forbidden  by  law,  and  it  lies  on  the  grantee  to  perform  it 

If  he  does  not,  in  case  of  a  condition  precedent,  the  pardon  does  not  take  effect 
— in  case  of  a  condition  subsequent,  the  pardon  becomes  null ;  and  if  the  condition 
is  not  performed,  the  original  sentence  remains  in  full  force,  and  may  be  carried 
into  effect. 

HABEAS  CORPUS  to  bring  up  the  body  of  Wesley  Flavell, 
who  was  in  prison  under  sentence  of  the  Court  of  Oyer  and  Ter- 
miner  of  the  city  and  county  of  Philadelphia  on  conviction  of  mur- 
der in  the  second  degree.  The  prisoner  claimed  his  discharge 
under  the  following  pardon : 

Pennsylvania,  ss. 

In  the  name  and  by  the  authority  of  the  Commonwealth  of 
Pennsylvania — 

DAVID  R.  PORTER.   r    DAVID  \ ^ORTER'  Governor  of  ^  said 
Commonwealth — 

To  all  to  whom  these  presents  shall  come, 
sends  greeting : — 

Whereas  at  a  Court  of  Oyer  and  Terminer,  held  in  and  for  the 
city  and  county  of  Philadelphia  at  September  Sessions  1844,  a 
certain  Wesley  Flavell  was  indicted  and  convicted  of  murder  in 
the  second  degree,  and  was  thereupon  on  the  28th  day  of  Decem- 
ber 1844,  sentenced  by  the  said  court  to  pay  a  fine  of  $1  to  the 
Commonwealth,  undergo  an  imprisonment  in  separate  or  solitary 
confinement  at  labour  in  the  State  Penitentiary  for  the  Eastern 
District  of  Pennsylvania  for  the  term  of  12  years,  and  be  fed, 
clothed,  and  in  all  respects  treated  as  the  law  directs ;  that  he  pay 
the  costs  of  prosecution,  stand  committed,  &c. 

And  whereas  it  is  made  manifest  to  me  that  the  said  Wesley 
Flavell  was  deprived  of  his  reason  at  the  time,  and  wholly  uncon- 
scious of  having  committed  the  act,  and  his  friends  offering  to 
take  him  home  to  Ireland  immediately,  there  to  remain  until  his 
reason  shall  have  been  fully  restored. 

I  do  therefore  in  consideration  of  the  premises,  hereby  pardon 
the  said  Wesley  Flavell,  on  the  express  condition  that  he  be  taken 
direct  from  the  penitentiary  on  board  the  vessel  which  is  to  convey 
him  out  of  the  country,  there  to  remain  until  the  vessel  put  to  sea, 
and  he  is  hereby  fully  pardoned  accordingly. 

R* 
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Given  under  my  hand  and  the  great  seal  of  the  State  at  Har- 
risburgh,  this  20th  day  of  January  1845,  and  of  the  Com- 
monwealth the  69th. 
By  the  Governor,  THOMAS  L.  WILSON, 

Deputy  Secretary  of  the  Commonwealth. 

The  case  was  argued  by  D.  P.  Brown,  for  the  relator. 
F.  Wliarton  and  Kelly,  contra. 

The  opinion  of  the  Court  was  delivered  by 
SERGEANT,  J.  —  The  charter  to  William  Penn  gave  power  to 
him  and  his  heirs  and  their  deputies  and  lieutenants  to  remit,  re- 
lease, pardon  and  abolish  (whether  before  judgment  or  after)  all 
crimes  and  offences  whatsoever  committed  against  the  laws,  trea- 
son and  wilful  and  malicious  murder  only  excepted,  and  in  those 
cases  to  grant  reprieves  until  the  king's  pleasure  might  be  known 
therein.  The  Constitution  of  1776  imitated  this  modification  of 
the  Executive  power,  substituting  the  Legislature  for  the  Crown. 
The  power  there  given  was  to  grant  pardons  and  remit  fines  in 
all  cases  whatsoever,  except  in  cases  of  impeachment;  and  in 
cases  of  treason  and  murder  to  grant  reprieves  until  the  end  of 
the  next  sessions  of  the  Assembly.  Under  this  Constitution  it  was 
made  lawful  for  the  Executive  Council,  by  the  Act  of  8th  March 
1780,  upon  the  prayer  of  any  person  under  sentence  of  death  for 
treason  or  felony,  to  grant  to  such  person  a  pardon,  so  far  as  re- 
spected his  life,  consonant  with  the  limitations  of  the  constitution, 
on  condition  that  such  person  should,  within  a  limited  time,  de- 
part from  this  State  to  foreign  parts  beyond  sea,  and  that  he 
should  not  return  into  this  State  or  any  of  the  United  States  of 
America,  and  on  not  departing  or  returning  into  the  United  States, 
the  pardon  to  be  void,  and  he  should  suffer  death  according  to  the 
sentence  pronounced  against  him.  1  Smith's  Laws  498.  This  Act 
shows  that  conditional  pardons  are  by  no  means  strange  to  the 
jurisprudence  of  Pennsylvania,  even  though  the  condition  amount- 
ed to  banishment  or  expatriation. 

When,  however,  the  constitution  of  1790  came  to  be  formed, 
all  restrictions  and  limitations  on  the  power  of  pardon  by  the 
executive  were  laid  aside,  and  it  was  given  fully,  absolutely,  and 
in  its  most  comprehensive  extent.  By  article  2,  section  9,  it  was 
declared  that  the  governor  shall  have  power  to  remit  fines  and 
forfeitures,  and  grant  reprieves  and  pardons,  except  in  cases  of 
impeachment.  And  by  our  present  constitution  of  1838,  though  se- 
veral propositions  were  made  in  the  convention  to  limit  and  con- 
trol the  exercise  of  the  power  of  pardon  by  the  executive,  they 
were  overruled,  and  the  provision  left  as  it  stood.  Now  no  prin- 
ciple is  better  settled  than  that  for  the  definition  of  legal  terms 
and  construction  of  legal  powers  mentioned  in  our  constitution 
and  laws,  we  must  resort  to  the  common  law,  where  no  Act  of 
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Assembly,  or  judicial  interpretation  or  settled  usage  has  altered 
their  meaning.  The  Act  of  28th  January  1777,  the  second  Act 
passed  by  our  Assembly  after  the  revolution,  expressly  enacts, 
that  the  common  law  and  such  of  the  statute  laws  of  England  as 
had  theretofore  been  in  force,  except  those  particularly  excepted, 
should  continue  to  be  in  force.  By  the  common  law  there  arc 
some  acts  of  such  a  nature  that  a  condition  subsequent  cannot  be 
attached  to  them  from  its  repugnancy  to  the  act  done :  there  are 
others  to  which  any  condition  may  be  annexed  which  the  party 
chooses,  and  amongst  the  latter  are  pardons.  The  distinction  is 
clearly  laid  down  by  Lord  COKE,  Co.  Lit.  274  b,  who  says  an  ex- 
press manumission  of  a  villein  cannot  be  on  condition,  for  once 
free  in  that  case  and  ever  free.  Also  an  attornment  to  a  grantee 
upon  condition,  the  condition  is  void  because  the  grant  is  once 
settled.  But  this  is  to  be  understood  of  a  condition  subsequent 
and  not  of  a  condition  precedent,  for  in  both  these  cases  the  con- 
dition precedent  is  good.  But  letters  patent  of  denization  made  to 
an  alien  may  be  either  upon  condition  subsequent  or  precedent. 
And  so  may  the  king  make  a  charter  of  pardon  to  a  man  of  his 
life  upon  condition,  as  is  above  said.  To  the  same  effect  are  Haw- 
kins, Blackstone,  Chitty,  and  other  writers  on  criminal  law.  A 
pardon,  therefore,  being  an  act  of  such  a  nature  as  that  by  the 
common  law  it  may  be  upon  any  condition,  it  has  the  same  na- 
ture and  operation  in  Pennsylvania,  and  it  follows  that  the  go- 
vernor may  annex  to  a  pardon  any  condition  whether  precedent 
or  subsequent  not  forbidden  by  law,  and  it  lies  upon  the  grantee 
to  perform  the  condition.  If  he  does  not,  in  case  of  a  condition 
precedent,  the  pardon  does  not  take  effect ;  in  case  of  a  condition 
subsequent,  such  as  this  before  us,  the  pardon  becomes  null ;  and 
if  the  condition  is  not  performed,  the  original  sentence  remains  in 
full  vigour,  and  may  be  carried  into  effect.  The  propriety  or  wis- 
dom of  granting  such  pardons,  or  of  the  terms  and  conditions 
annexed,  must  rest  with  the  executive,  to  whom  the  constitution 
entrusts  this  authority. 

Prisoner  discharged. 
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Gilkeson  against  Snyder. 

If  one  purchase  land  of  which  the  title  fails,  yet  if  a  third  person  advance 
money  to  the  vendor  in  part  payment,  on  the  representation  of  the  purchaser  that 
he  would  be  safe  in  so  doing,  and  the  purchaser  gives  a  bond  to  such  third  per- 
son for  the  amount,  he  cannot,  in  a  suit  on  the  bond,  bar  a  recovery  on  the  ground 
of  defect  of  title. 

Where  one  owns  both  land  and  the  money  due  upon  it,  there  is  no  lien  on  it 
for  the  money. 

Representations  by  counsel  in  the  presence  of  his  client,  on  the  faith  of  which 
one  has  advanced  money,  are  the  representations  of  the  client. 

ERROR  to  the  Common  Pleas  of  Montgomery  county,  in  which 
this  issue  was  tried  to  determine  whether  the  plaintiff,  Joseph 
Gilkeson,  was  entitled  to  be  paid  two  judgments  in  his  favour  of 
30th  May  1837,  against  Snyder  &  Hutton,  out  of  moneys  raised 
on  a  sheriff's  sale  of  real  estate  of  Snyder  &  Hutton,  viz :  a 
messuage  and  lot  of  llf  acres,  in  Montgomery  county.  The  right 
to  pay  was  contested  by  William  Acuff,  a  subsequent  judgment 
creditor. 

The  consideration  for  these  two  judgments,  one  for  $240,  the 
other  for  $333.33,  appeared  to  be  as  follows.  Samuel  Gilkeson, 
the  brother  of  the  plaintiff,  was  the  owner  of  real  estate  devised 
to  him  by  his  father  in  1813,  subject  to  certain  charges.  Andrew 
Gilkeson,  another  brother,  obtained  a  judgment  on  scire  facias 
against  Samuel  Gilkeson,  on  the  13th  November  1832,  for  $4000. 
This  judgment  was  given  to  secure  Andrew  for  debts  due  him, 
and  for  becoming  bail,  but  was  for  more  than  was  due  to  him  on 
every  account.  Samuel  became  insolvent,  and  William  Jaggers 
was  appointed  his  assignee.  Jaggers  agreed  to  sell  the  estate  to 
Snyder  &  Hutton  for  $3500 ;  and  a  meeting  took  place  at  the 
office  of  Mr  Fallon,  in  Philadelphia,  to  settle  the  incumbrances 
existing  on  it :  and  it  was  agreed  that  certain  of  the  incumbrances 
should  remain,  and  for  the  others  Snyder  &  Hutton  should  give 
their  bonds  to  the  creditors.  The  following  paper,  made  out  at 
the  time,  purported  to  show  the  incumbrances,  and  what  was 
then  due  to  Andrew :  — 

To  Jane  Fitzwater, $300.00  ) 

To  Harriet  Meredith, 300.00  V  to  remain 

To  Elias  Gilkeson, 166.67 ) 

Amounting  to     -    -    -       $766.67 
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To  be  paid  to  Joseph  Gilkeson, 
which  is  secured  to  him  by  Judgt. 
Bond  given  by  Snyder  &  Hutton, 


201 


$333.33^  to  do,  if  it  can  be 
I  secured  so  that  the 


Legacy  to  Jane  Fitzwater, 


Bonds  given  by  Snyder  &  Hutton, 
"     One  to  Joseph  Gilkeson,  for 
"     One  to  Andrew  Gilkeson,  for 
"     One  to        "  "        for 

"     One  to        "  "        for 


«si  inn  nn  /-executors  cannot  be, 
1UU.UU  at  some  future  time, 
400.00  J  charged  therewith. 

$1500.00 

$240.00 

480.00 
1136.00 

104.00 


Interest  due  Jane  Fitzwater  on  le- 
gacy for  $400,  from  August  1st, 
1835,  to  April  1, 1837,  1  yr.  8  mo. 
and  remains  unpaid  .... 


$3460.00 


40.00 
$3500.00 


Of  the  above,  $1500  consisted  of  legacies  under  the  will,  and 
there  was  a  dower  to  the  mother,  $333.33  of  which,  it  was  admit- 
ted, belonged  to  Samuel  after  her  death.  Mr  Fallen,  who,  it  was 
alleged,  acted  as  counsel  for  the  defendants  alone,  said,  at  this 
meeting,  if  the  property  were  sold  at  sheriff's  sale,  the  purchaser 
would  get  this  sum;  if  at  private  sale,  Samuel  Gilkeson  might 
have  it.  The  will  was  silent  as  to  the  devise  over,  and  he  said  it 
•would  go  to  Samuel  on  her  death,  with  the  consent  of  the  heirs. 
They  were  willing  Samuel  should  have  it.  Mr  Fallen  said  Joseph 
Gilkeson  would  be  safe  in  buying  this  claim,  and  taking  the  bond 
of  Snyder  &  Hutton  for  it,  which  they  were  willing  to  give.  Jo- 
seph thereupon  gave  Samuel  $200  in  cash,  and  gave  a  bond  or 
note  for  $133.33.  A  receipt  was  given,  at  the  same  time,  by  Sa- 
muel to  Joseph  for  this  sum.  Then  Snyder  &  Hutton  gave  their 
bond  to  Joseph  Gilkeson  for  the  $333.33. 

The  $240  bond  was  given  by  Snyder  &  Hutton  to  the  plaintiff 
for  ten  years'  interest  on  the  $400  bond  to  Mrs  Fitzwater,  which 
he  had  paid,  and  for  which,  he  stated,  he  had  delivered  them  her 
receipt.  On  receipt  of  the  bonds,  Andrew  Gilkeson  engaged  to 
enter  satisfaction  on  the  $4000  judgment. 

Jaggers  made  a  deed  to  Snyder  &  Hutton,  but  it  conveyed  no 
title,  because  it  was  a  private,  and  not  a  public  sale.  Andrew 
Gilkeson  thereupon  revived  his  judgment  for  $4000,  took  out  exe- 
cution against  Samuel  Gilkeson,  and  sold  the  estate  by  the  sheriff 
for  $1300. 

vin. — 26 
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The  court  charged  the  jury  as  follows:  — 

Joseph  Gilkeson,  the  plaintiff,  claims  from  the  defendants,  of  the 
funds  in  the  sheriff's  hands  of  the  proceeds  of  the  sale  of  the  real 
estate  of  the  defendants  conveyed  to  them  by  the  executors  of 
Casper  Schlater,  in  the  issue  trying,  the  amount  of  two  judgment 
bonds,  which  have  been  read  to  you,  respectively  bearing  date 
the  8th  of  March  1837.  These  judgments  were  entered  in  this 
court  to  May  Term  1837,  and  so  remained  until  the  year  1839, 
when  the  judgments  were  opened  so  far  as  to  let  the  defendants 
into  a  trial  on  the  merits.  The  defendants  have  pleaded  payment 
with  leave  to  give  the  special  matters  in  evidence.  It  will  be  your 
duty  to  give  separate  verdicts — that  is,  a  verdict  in  each  case. 

Under  the  plea  of  payment  with  leave  to  give  the  special  mat- 
ters in  evidence,  in  Pennsylvania,  in  a  case  like  the  present,  the 
defendant  may  give  in  evidence  fraud,  mistake,  want  of  considera- 
tion, or  anything  which  will  show  that  in  equity  and  good  con- 
science the  plaintiff  ought  not  to  recover.  In  other  words,  when 
money  ought  not  to  be  paid  under  the  plea  of  payment,  the  de- 
fendant has  a  right  to  show  it,  and  in  law  it  will  be  considered  as 
paid,  when  it  ought  not  to  be  paid.  This  brings  us  to  consider 
the  case  and  the  evidence.  You  will  recollect  its  history.  An- 
drew Gilkeson,  the  elder,  made  his  last  will  and  testament  in  June 
1813,  which  was  proved  and  approved  in  the  register's  office  of 
Montgomery  county  in  November  the  year  following.  By  his  will 
he  devised  his  mansion-house,  with  some  land,  to  his  son  Samuel, 
and  charged  that  property  with  certain  legacies.  The  material 
devises  which  come  under  consideration  in  this  case,  are  the  devise 
to  his  daughter,  Jane  Fitzwater,  and  the  devise  to  his  widow  of 
certain  interest  during  life.  Samuel  went  into  possession,  and  in 
1832  became  indebted  to  his  brother  Andrew,  who  was  bail  for 
him,  &c.  To  secure  Andrew,  Samuel  gave  him  a  judgment,  which 
has  been  given  in  evidence,  for  $4000.  This  judgment  was  for 
more  than  was  due  by  the  defendant  in  the  judgment,  including 
all  the  money  for  which  Andrew  had  gone  bail.  Samuel  was 
driven  to  insolvency,  and  one  Jaggers  was  appointed  his  assignee. 
He  sold  the  estate  to  Snyder  &  Button  for  $3500.  At  this  time 
there  were  incumbrances  open  on  the  records  of  Montgomery 
county,  of  a  much  larger  sum  than  $3500.  To  ascertain  the  actual 
amount  of  these  incumbrances  was  certainly  one  object  of  the 
meeting  of  the  parties  at  the  office  of  Mr  Fallon  in  March  1837. 
There  is  a  paper  made  at  that  time  which  shows  the  incumbrances 
and  what  was  then  due  to  Andrew. 

It  would  seem  that  the  whole  purchase  money  was  subject  to 
the  incumbrances,  and  that  no  money  was  to  be  paid  to  Jaggers 
for  the  use  of  the  general  creditors.  Snyder  and  Hutton  paid  no 
money  to  any  one  except  $25,  which  went  to  the  counsel  of  Jag- 
<»ers.  We  have  said — and  its  truth  is  submitted  to  you — that  one 
great  object  of  the  meeting  at  Fallon's  was  to  fix  and  ascertain  the 
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liens;  and  we  return  to  that  and  call  your  attention  to  the  evidence 
of  what  took  place  at  that  meeting. 

The  amount  for  which  Snyder  and  Hutton  gave  their  bonds 
was — 

To  Joseph  Gilkeson,  the  bond  for      -    -    $333.33 
Do.  bond  for  -    -     -    240.00 

$573.33 

To  Andrew  Gilkeson,  1  bond  -  -  $480 
1  do.  -  1136 
1  do.  -  -  104 

_1670_ 

$2243.1*3 

On  the  receipt  of  these  bonds  Andrew  Gilkeson  engaged  to  enter 
satisfaction  on  the  $4000  judgment.  You  have  heard  from  Mr 
Fallon  how  the  judgment  was  revived,  and  the  reason  for  it;  that 
it  was  discovered  that  Snyder  and  Hutton  had  no  title ;  that  the 
sale  by  Jaggers  was  a  private  sale,  and  that  by  the  Act  of  Assem- 
bly it  should  have  been  a  public  one,  and  that  Snyder  and  Hutton 
got  no  title  to  which  these  judgments  would  attach.  The  $4000 
judgment  was  revived  on  the  23d  of  May  1837.  Before  this  time 
it  was  discovered  they  got  no  title.  If  Fallon  is  believed,  Joseph 
Gilkeson  knew  this  as  well  as  Andrew.  Counsel  was  consulted, 
and  Andrew  Gilkeson  proceeded  to  sell  the  land.  A  fieri  facias 
issued  to  May  Term  1838,  and  a  venditioni  to  August  Term  fol- 
lowing. There  were  two  pieces  of  land.  On  the  1st  October  1838 
the  sheriff  made  a  deed  for  part  to  David  Acuff,  and  for  another 
part  to  Andrew  Gilkeson.  It  is  conceded  that  Snyder  and  Hutton 
got  no  title  by  the  sale  by  Jaggers — that  the  property  was  taken 
from  them  on  the  judgment  of  Andrew  Gilkeson.  Now,  has  not 
the  consideration  failed  ?  What  is  the  law  ?  In  Steinhauer  v. 
Witman,  and  in  many  cases,  the  law  is  well  settled  that  a  distinc- 
tion has  been  established  between  purchasers  who  have  paid  and 
who  have  not  paid  the  purchase  money.  Those  who  have  paid 
have  no  relief.  But  those  who  have  not  paid  are  relieved  in  the 
case  of  eviction  or  manifest  failure  of  title.  Is  not  the  evidence 
clear  that  here  was  an  absolute  failure  of  title  ?  Is  it  not  equally 
clear  that  the  bonds  given  by  Snyder  and  Hutton  were  given  for 
the  land,  and  that  it  was  given  for  prior  liens  on  this  land,  which 
had  a  right  to  be  paid,  so  far  as  they  were  due,  out  of  the  sheriff's 
sale  ?  Is  it  not  clear  that  Joseph  Gilkeson  had  full  notice  of  this  ? 
It  is  even  admitted  that  the  $333.33  judgment  is  still  a  lien  on 
this  land.  Then  why  should  the  plaintiff  recover  in  that  case 
against  men  who  have  received  no  consideration  ? 

Then  as  to  the  $240  judgment  that  was  given  for  money  ad- 
vanced by  Joseph  Gilkeson  to  his  sister,  Mrs  Fitzwater.  He  had 
advanced  that  money  on  the  faith  of  the  lien.  Had  he  notice  that 
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the  title  had  failed,  before  the  sheriff's  sale  ?  This  is  proved  by 
Fallen,  of  whose  credit  you  are  the  judges.  If  he  had  notice,  then 
he  ought  to  have  come  in  and  claimed  the  money  out  of  the  she- 
riff's sale.  When  the  land  was  sold  on  the  $4000  judgment,  the 
money  arising  from  the  sale  was  a  fund  to  discharge  all  prior  liens 
then  due  and  unpaid.  That  was  the  legal  and  legitimate  fund  for 
payment,  and  if  he  omitted  to  claim  the  money,  he  ought  not  to  come 
on  a  person  whose  bond  he  holds  without  consideration.  If  the 
consideration  has  failed  for  which  the  bonds  were  given,  and  the 
plaintiff  not  put  in  a  worse  situation  by  the  giving  of  these  bonds, 
why  should  there  be  a  recovery?  It  is  always  a  good  defence  to 
a  bond  when  the  consideration  clearly  failed,  unless  the  party 
giving  the  bond  has  misled  the  holder  and  induced  him  to  advance 
his  money. 

Upon  the  whole,  if  you  find  the  consideration  failed  (which  is 
proved  by  Andrew  Gilkeson  himself)  for  which  the  bonds  were 
given,  the  defendants  are  entitled  to  your  verdict,  unless  you  find 
Joseph  Gilkeson,  the  plaintiff,  is  put  in  a  worse  situation  by  the 
giving  of  the  bonds. 

The  plaintiff  excepted  to  the  charge.  A  verdict  was  rendered 
for  the  defendants. 

Immediately  after  the  conclusion  of  the  charge,  and  while  the 
jury  were  still  in  the  box,  the  plaintiff,  before  excepting  to  the 
charge,  requested  the  court  to  charge  the  jury — "That  if  they 
believe  Joseph  Gilkeson  paid  Samuel  Gilkeson  $200  in  cash,  with 
the  knowledge  of  Snyder  and  Hutton,  and  upon  the  representation 
of  their  counsel,  made  in  their  presence,  that  he  would  be  safe  in 
buying  Samuel  Gilkeson's  interest  in  the  principal  sum,  yielding 
the  widow  her  annual  interest,  then  the  defect  of  Snyder  and 
Hutton's  title  will  constitute  .no  legal  bar  to  a  recovery  on  the 
judgment  of  $333.33."  The  court  refused  to  give  this  instruction, 
on  the  ground  that  they  would  not  establish  such  a  practice  against 
the  rules  of  the  court ;  and  the  plaintiff  excepted. 

Errors  assigned : 

1.  The  court  erred  in  overruling  the  objection  to  the  testimony 
of  Mr.  Fallen,  who  had  been  the  counsel  of  the  plaintiff,  and  under 
whose  advice  the  plaintiff  acted  in  the  matter  about  which  he 
testified. 

2.  In  charging  the  jury  that  the  whole  purchase  money  which 
Snyder  and  Hutton  were  to  pay  for  the  premises  purchased  of 
William  Jaggers,  was  subjected  to  incumbrances  on  the  property. 

3.  In  instructing  the  jury  that  Joseph  Gilkeson  had  advanced 
the  $240  on  the  faith  of  the  lien. 

4.  In  charging  that  the  $240  for  which  the  bond  read  in  evi- 
dence was  given  was  a  lien  on  the  land,  and  was  to  be  paid  out 
of  the  proceeds  of  the  sheriff's  sale;  when  by  the  testimony  in  the 
cause  the  plaintiff  had  paid  this  sum  for  Samuel  Gilkeson,  and  at 
his  request,  to  Jane  Fitzwater,  on  account  of  interest  due  from 
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him  to  her  under  her  father's  will ;  and  upon  such  payment,  such 
interest  ceased  to  be  a  lien  on  the  premises  and  became  a  personal 
debt  due  to  the  plaintiff  from  Samuel  Gilkeson. 

5.  In  charging  that  if  Joseph  Gilkeson  had  notice  of  the  failure 
of  Snyder  and  Mutton's  title,  he  ought  to  have  come  in  and  claimed 
the  money  out  of  the  proceeds  of  the  sheriff's  sale ;  that  that  was 
the  legitimate  fund  for  the  payment  of  his  bond  for  $240,  and  if 
he  omitted  to  claim  the  money  he  ought  not  to  recover. 

6.  In  charging  that  notice  to  Joseph  Gilkeson  of  the  failure  of 
Snyder  and  Mutton's  title  affected  the  plaintiff's  recovery  on  the 
bond  for  $240,  the  plaintiff  not  having  been  a  party  to  the  sale  or 
to  the  release  read  in  evidence. 

7.  In  charging  that  the  plaintiff  held  the  bonds  without  consi- 
deration. 

8.  In  instructing  the  jury  that  if  Snyder  and  Mutton's  title 
failed,  the  consideration  of  the  bonds  failed,  and  the  defendants 
were  entitled  to  their  verdict,  although  the  said  bonds  were  given 
and  taken  as  stated  in  the  next  error. 

9.  In  instructing  the  jury  that  the  failure  of  Snyder  and  Hut- 
ton's  title  was  a  good  defence  to  the  bonds  given  by  them  to  the 
plaintiff: 

Because  the  plaintiff  was  no  party  to  the  sale  nor  to  the  release 
read  in  evidence,  and  because  the  bond  for  $240  was  taken  by  the 
plaintiff  at  the  request  of  the  defendants,  in  lieu  of  that  sum  which 
they  were  to  pay,  to  discharge  the  debt  of  that  amount  due  from 
Samuel  Gilkeson  for  interest  paid  to  Jane  Fitzwater  for  him  and 
at  his  request ;  and  the  other  bond  for  $333.33  was  taken  for  that 
sum  which  the  defendants  were  to  pay  to  Samuel  Gilkeson  at  the 
decease  of  Edith  Gilkeson,  and  which  the  plaintiff  purchased  and 
paid  for  with  the  assent  of  the  defendants,  and  upon  the  repre- 
sentation of  their  counsel,  in  their  presence,  that  the  plaintiff  would 
be  safe  in  buying  it  and  taking  Snyder  and  Mutton's  bonds  for  the 
same. 

10.  In  not  instructing  the  jury  as  requested  in  the  last  bill  of 
exceptions. 

11.  The  court  ought  to  have  instructed  the  jury,  that  as  the 
defendants,  at  the  time  of  executing  the  bonds  and  warrants  of 
attorney  given  in  evidence,  consented  that  the  plaintiff  should  enter 
the  judgments  when  he  pleased,  and  the  bonds  and  warrants  had 
been  taken  as  mentioned  in  the  ninth  error,  the  matters  given  in 
evidence  constituted  no  defence  against  the  plaintiff's  claim. 

12.  The  court  ought  to  have  instructed  the  jury,  that  from  the 
testimony  of  Mr  Fallon  and  Andrew  Gilkeson,  Mr  Fallen  was  an 
incompetent  witness,  and  his  testimony  was  not  to  be  taken  into 
consideration  in  making  up  their  verdict. 

13.  The  defendants  having  made  no  defence,  and  William  Acuff 
having  no  right  to  make  any  defence  against  the  plaintiff's  reco- 

\  in.  —  s 
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very,  the  verdict  and  judgment  should  have  been  in  favour  of  thu 
plaintiff  for  the  amount  of  his  bond  in  each  case. 

14.  A  separate  verdict  was  not  rendered  on  each  bond.  The 
verdict  is  a  joint  one,  and  no  execution  can  issue  thereon. 

Sterigere  and  Ross,  for  the  plaintiff  in  error. 
G.  R.  Fox  and  /.  Fox,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Two  actions  were  brought  on  two  several  bonds, 
one  for  $240,  the  other  for  $333.33.  The  causes  were  tried  by 
the  same  jury,  and  under  a  charge  embracing  both  cases. 

The  general  facts,  which  appertain  to  both  cases,  are  well 
stated  by  the  court,  and  as  to  the  $240  bond,  the  cause  is  placed 
on  correct  principles.  It  is  the  common  case  of  a  bond  given  in 
part  payment  of  a  tract  of  land,  the  title  to  which  has  proved  de- 
fective. Inasmuch,  therefore,  as  the  consideration  has  failed,  on 
the  principles  settled  in  Steinhauer  v.  Witman  the  defendants 
have  a  complete  defence.  But  conceding  the  defect  of  title,  an- 
other question  arises  depending  on  other  and  distinct  considera- 
tions arising  out  of  the  testimony  of  Andrew  and  Samuel  Gilke- 
son.  If  they  are  worthy  of  credit,  the  case  was  this.  The  de- 
fendants purchased  of  Samuel  Gilkeson  a  tract  of  land,  the  title 
to  which  was  defective.  It  was  encumbered  with  a  judgment  in 
favour  of  Andrew  Gilkeson  for  $4000,  also  with  legacies  under 
the  will  of  Andrew  Gilkeson,  the  father,  for  about  $1500,  and  a 
dower  to  the  mother,  $333  of  which,  as  is  admitted  by  the  parties, 
belonged  to  Samuel  after  her  death.  For  the  purpose  of  adjusting 
their  respective  claims  the  parties  met  at  Mr  Fal Ion's  office,  who, 
it  is  alleged,  acted  as  the  counsel  of  the  defendants  alone.  The 
$333.33,  as  Andrew  says,  was  part  of  the  dower  fund  payable  at 
the  death  of  his  mother ;  $300  of  the  principal  was  to  go  to  Jane 
Fitzwater;  $300  to  Harriet  Meredith ;  $166.67  to  Elias^Gilkeson. 
There  was  then  a  balance  of  $333.33.  Mr  Fallen  said,  if  sold  at 
sheriff's  sale,  the  purchaser  would  get  it ;  if  sold  at  private  sale, 
Samuel  Gilkeson  might  have  it.  The  will  is  silent  as  to  a  devise 
over;  and  he  said  it  would  go  to  Samuel,  on  her  death,  with  the 
consent  of  the  heirs.  They  were  willing  Samuel  should  have  it. 
Mr  Fallon  said  Joseph  Gilkeson  would  be  safe  in  buying  this  and 
taking  Snyder  and  Button's  bond  for  it ;  which  they  were  willing 
to  give.  Joseph  bought  it  and  gave  Samuel  $200  in  cash,  and  gave 
a  bond  or  note  for  the  other  $133.33.  A  receipt  at  the  same  time 
was  given  for  the  $200. 

If  this  be  a  true  account  of  the  case,  of  which  the  jury  must 
judge  on  the  representation  of  Mr  Fallon,  who  was  the  attorney 
of  the  defendants,  and  in  their  presence  the  plaintiff  has  been 
induced  to  advance  his  money,  his  act  is  their  act,  and  they  must 
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be  answerable  for  the  consequences.  The  court  say  if  the  jury 
find  the  consideration  failed,  the  defendants  are  entitled  to  verdict, 
unless  Joseph  Gilkeson  is  put  in  a  worse  situation  by  giving  the 
bonds.  And  this  is  correct,  as  far  as  it  goes ;  but  we  think  the 
court  should  have  instructed  the  jury  further,  that  if  they  believed 
Joseph  Gilkeson  paid  Samuel  Gilkeson  $200  in  cash  with  the 
knowledge  of  Snyder  and  Hutton,  and  upon  the  representation  of 
their  counsel,  made  in  their  presence,  that  he  woul'd  be  safe  in 
buying  Samuel  Gilkeson's  interest,  the  defect  of  Snyder  and  Hut- 
ton's  title  will  constitute  no  legal  bar  to  a  recovery  to  the  amount 
paid  with  interest.  If  a  person  about  to  take  an  assignment  of  a 
bond  calls  on  the  obligor  and  informs  him  of  his  intention,  who 
acknowledges  it  is  unpaid,  and  that  he  has  no  defence  and  that  he 
will  pay  it,  he  cannot  afterwards  be  permitted  to  gainsay  his  own 
act.  He  is  the  cause  of  the  loss,  and  cannot  be  allowed  to  deny 
his  obligation  to  pay.  For  the  like  reason  the  defendants  are 
estopped  to  deny  their  liability.  It  may  be  proper  to  remark  that 
we  cannot  perceive  that  there  was  any  lien  on  the  land  for  this 
sum.  Samuel  was  the  owner  of  the  land  and  the  money  both. 
The  ownership  of  the  land  is  an  extinguishment  of  the  lien,  unless 
under  very  special  circumstances. 

It  is  enough  to  observe  that  we  see  no  valid  objection  to  the 
admission  of  Mr  Fallon  as  a  witness. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Farmers'  and  Mechanics'  Bank  against  Little. 

In  foreign  attachment  against  a  corporation  as  defendant,  the  civil  death  of  the 
corporation  before  judgment  against  it,  produced  by  the  decree  of  forfeiture  of  its 
charter  by  a  judicial  tribunal,  dissolves  the  attachment. 

The  garnishee  may  take  advantage  of  this  by  pleading  it,  notwithstanding 
judgment  had  been  entered  against  the  defendant  for  default  of  appearance. 

Such  decree  of  a  court  forfeiting  a  charter,  made  before  judgment  signed  in  the 
foreign  attachment,  appealed  from  by  a  devolutive  appeal,  which  had  not  the 
effect  by  the  law  of  the  State  to  suspend  proceedings,  afterwards  reversed  by  the 
appellate  tribunal  because  the  reasons  given  by  the  court  below  were  erroneous, 
but  making  a  like  decree,  does  not  restore  the  corporation  as  to  intermediate  acts 
done  in  pursuance  of  the  prior  forfeiture,  so  as  to  render  the  judgment  by  default 
in  foreign  attachment  valid. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

The  plaintiff  below,  Jacob  Little,  a  citixen  of  the  State  of  New 
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York,  issued  a  foreign  attachment  in  the  court  below  on  the  23d 
March  1842,  against  the  Atchafalaya  Railroad  and  Banking  Com- 
pany as  defendant  (a  corporation  in  New  Orleans  incorporated  by 
the  laws  of  Louisiana),  which  was  served  the  same  day  on  the 
Farmers'  and  Mechanics'  Bank  of  Philadelphia,  as  garnishees, 
who  then  had  funds  to  the  amount  of  $11,411.30  in  their  pos- 
session, the  property  of  the  defendant  in  the  attachment.  Accord- 
ing to  the  practice  of  the  court  the  plaintiff  obtained  judgment  on 
the  10th  December  1842  against  the  Atchafalaya  Railroad  and 
Banking  Co.  as  defendant  in  the  attachment,  and  had  their 
damages  assessed  at  $10,485.19.  To  March  Term  1843  the  plain- 
tiff issued  a  scire  facias  against  the  Farmers'  and  Mechanics' 
Bank  as  garnishees,  who  appeared  and  answered  interrogatories 
and  pleaded,  and  the  cause  was  tried  by  a  jury.  The  Farmers' 
and  Mechanics'  Bank  declined  paying  over  to  the  plaintiff  the 
amount  of  his  debt  at  the  instance  of  other  claimants,  who  came 
in  and  alleged  that  these  funds  were  not  when  attached  the  pro- 
perty of  the  Atchafalaya  Railroad  and  Banking  Company.  The 
first  claimant  was  Thomas  P.  Stanton,  who  held  a  check  drawn 
by  the  cashier  of  the  Atchafalaya  Railroad  and  Banking  Co.,  on 
the  Farmers'  and  Mechanics'  Bank,  in  his  favour,  dated  March 
8th,  1842,  and  presented  at  the  bank  on  the  22d  March  1842,  but 
payment  was  refused  until  indemnity  was  obtained.  It  was,  however, 
contended,  and  evidence  given  to  show,  that  Thomas  P.  Stanton 
was  the  mere  agent  of  the  Atchafalaya  Railroad  and  Banking 
Company ;  and  if  so,  the  court  instructed  the  jury  it  would  not 
defeat  the  attachment. 

But  there  was  another  claim  on  the  part  of  certain  commissioners 
appointed  by  the  State  of  Louisiana,  who  alleged  that  these  funds 
passed  to  them  or  were  in  their  charge  prior  to  the  23d  March 
1842,  in  trust  for  certain  persons  under  the  laws  of  that  State. 
It  was  shown  that  on  the  9th  March  1842  the  Attorney-General 
of  Louisiana,  acting  under  the  15th  section  of  an  Act  of  Assembly 
of  7th  March  1842,  presented  a  petition  to  the  District  Court  for 
the  first  judicial  district  of  the  State  of  Louisiana,  alleging  "  that 
in  the  month  of  March,  A.  D.  1835,  the  Legislature  of  the  State 
of  Louisiana  passed  a  law  to  incorporate  the  Atchafalaya  Railroad 
and  Banking  Company,  with  a  capital  of  two  millions  of  dollars, 
divided  into  shares  of  one  hundred  dollars  each;  that  in  virtue  of 
said  Act  of  incorporation  the  said  stock  was  subscribed  and  the 
said  Company  commenced  banking  operations ;  that  the  charter 
of  said  corporation  was  granted  on  the  express  and  implied  con- 
dition that  said  company  shall  not  at  any  time  suspend  or  refuse 
payment  in  lawful  money  of  the  United  States,  of  any  of  its  own 
notes,  bills,  obligations,  or  any  money  received  upon  deposit  by 
said  bank ;  and  that  if  any  such  suspension  or  refusal  of  payment 
shall  continue  for  more  than  ninety  days,  the  said  charter  shall  be 
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ipso  facto  forfeited  and  void.  That  the  obligation  to  pay  and 
redeem  its  notes,  obligations  and  deposits  in  specie  or  constitu- 
tional currency,  is  not  only  expressly  imposed  by  the  Act  of  incor- 
poration of  said  company,  but  results  likewise  from  the  very  nature 
of  every  charter  granted  by  the  State  to  a  banking  institution. 
Now  your  petitioner  avers  that  the  said  Atchafalaya  Railroad  and 
Banking  Company  did,  in  violation  of  its  charter,  on  or  about  the 
13th  day  of  May  1837,  suspend  and  refuse  payment  in  lawful 
money  of  the  United  States  of  its  own  notes,  bills,  obligations,  and 
of  money  received  upon  deposit  by  said  bank,  which  suspension 
and  refusal  to  pay  as  aforesaid,  continued  until  the  26th  day  of 
December  1838 :  that  afterwards,  to  wit,  in  March  1839,  the 
Legislature  passed  an  Act  to  relieve  the  banks  of  the  State  from 
the  forfeiture  incurred  by  them  by  the  suspension  of  specie  pay- 
ment aforesaid ;  that  by  the  third  section  of  said  law  it  was  made 
the  duty  of  the  banks  of  the  city  of  New  Orleans,  and  among 
others  of  the  Atchafalaya  Railroad  and  Banking  Company,  to  settle 
and  pay  the  balances  due  by  it  to  any  of  the  other  banks  of  the 
city  of  New  Orleans  every  Monday  morning,  in  gold  or  silver ; 
and  to  publish  on  the  first  Monday  of  each  month,  in  at  least  one 
of  the  newspapers  of  the  city  of  New  Orleans,  a  statement  showing 
the  gross  amount  of  its  circulation,  deposits,  and  the  amount  of 
specie  in  its  vaults;  that  the  remission  of  the  forfeiture  incurred 
by  the  suspension  and  refusal  of  specie  payment  aforesaid  was 
granted  by  the  State  on  the  express  condition  that  said  bank 
should  comply  with  the  obligations  imposed  by  the  2d  and  3d 
sections  of  the  law  just  referred  to,  and  that  said  bank  should  not 
in  future  suspend  and  refuse  specie  payment;  that  in  violation  of 
the  obligations  thus  imposed,  and  in  open  violation  of  its  charter, 
the  said  Atchafalaya  Railroad  and  Banking  Company  did  not 
settle  and  pay  the  balances  due  by  it  to  the  other  banks  of  the 
city  of  New  Orleans  every  Monday  morning,  in  gold  or  silver,  and 
did  not  publish,  as  it  was  bound  to  do,  a  correct  and  faithful  state- 
ment on  the  first  Monday  of  each  month,  showing  the  gross  amount 
of  its  circulation,  deposits,  and  the  amount  of  specie  in  its  vaults, 
and  said  Atchafalaya  Railroad  and  Banking  Company  did,  in  vio- 
lation of  its  charter,  on  or  about  the  19th  October  1839,  a  second 
time  suspend  and  refuse  payment  in  lawful  money  of  the  United 
States,  of  its  own  notes,  bills,  obligations,  and  money  received 
upon  deposit  by  said  bank ;  which  suspension  and  refusal  to  pay 
as  aforesaid,  continues  and  is  persisted  in  by  said  company  up  to 
the  present  time;  that  the  affairs  of  said  Atchafalaya  Railroad 
and  Banking  Company  have  been  mismanaged  so  as  to  reduce 
said  corporation  to  a  state  of  insolvency ;  that  the  aforesaid  illegal 
and  tortious  acts  and  doings  on  the  part  of  said  Atchafalaya  Rail- 
road and  Banking  Company  constitute  a  gross  abuse  of  its  corpo- 
rate privileges,  and  a  violation  of  the  conditions  and  obligations 
vni. — 27  s* 
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imposed  by  its  charter,  to  the  great  injury  and  damage  of  the  good 
people  of  this  State ;  that  by  reason  and  in  consequence  of  the 
premises  the  said  Atchafalaya  Railroad  and  Banking  Company  has 
forfeited  its  charter;  and  your  petitioner  has  a  right  to  have  said 
forfeiture  decreed  by  this  honourable  court  against  said  corpora- 
tion ;  that  on  account  of  the  insolvent  circumstances  of  said  bank, 
and  the  mismanagement  of  its  affairs,  it  is  necessary  for  the  pro- 
tection of  the  creditors  of  said  corporation  that  its  assets  and  pro- 
perty should  be  sequestered  and  placed  in  the  possession  of  the 
Board  of  Currency,  according  to  the  15th  section  of  an  Act  enti- 
tled "  an  Act  to  amend  an  Act  entitled  an  Act  to  revive  the  char- 
ters of  the  several  banks  located  in  the  city  of  New  Orleans,  and 
for  other  purposes  ;  approved  February  5th,  1842." 

Wherefore,  your  petitioner  respectfully  prays  that  the  Atchafa- 
laya Railroad  and  Banking  Company  may  be  cited  to  appear  and 
answer  this  petition,  and  show  cause,  within  ten  days  from  the 
service  of  this  petition,  why  a  decree  should  not  be  rendered  by 
this  honourable  court  declaring  the  charter  of  said  company  for- 
feited, and  said  corporation  extinct ;  and  that  after  due  proceed- 
ings had,  judgment  be  rendered  against  said  Atchafalaya  Railroad 
and  Banking  Company,  decreeing  its  charter  forfeited  and  said 
corporation  extinct:  that  a  writ  of  sequestration  issue,  command- 
ing the  sheriff  to  sequester  all  the  property  and  assets  of  said 
company,  and  to  place  the  said  assets  and  property  into  the  pos- 
session of  the  Board  of  Currency,  in  conformity  to  the  provisions 
of  the  15th  section  of  an  Act  to  amend  an  Act  entitled  "an  Act  to 
revive  the  charters  of  the  several  banks  located  in  the  city  of  New 
Orleans,  and  for  other  purposes,"  approved  February  5th,  1842. 
And  your  petitioner  prays  for  all  such  orders  as  may  be  required 
by  the  laws  providing  for  the  liquidation  of  banks,  the  charters 
of  which  have  been  forfeited ;  and  your  petitioner  prays  for  all 
such  other  and  further  aid,  relief  and  remedy,  as  the  nature  of  the 
case  may  require  and  the  law  will  permit,  and  your  petitioner 
will  ever  pray,  &c. 

The  court  thereupon  on  the  same  day  made  the  following 

ORDER. 

The  court  being  satisfied  from  the  evidence  adduced  that  the 
interest  of  the  State  of  Louisiana  and  of  the  creditors  of  the  Atcha- 
falaya Railroad  and  Banking  Company  requires  that  all  the  pro- 
perty and  assets  of  said  institution  should  be  sequestered ;  it  is 
therefore  ordered,  that  a  writ  of  sequestration  issue,  as  prayed  for 
and  according  to  law,  commanding  the  sheriff  of  the  District  Court 
of  the  first  district,  to  sequester  all  the  property  and  assets  of  said 
company,  and  to  place  the  said  assets  and  property  in  the  posses- 
sion of  the  Board  of  Currency,  according  to  law. 
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A  writ  of  sequestration  immediately  issued,  and  return  was 
made  thereon  as  follows  : 

FIRST   JUDICIAL   DISTRICT    COURT. 

State  of  Louisiana,        ^       ^  gtate  of  L?uisiana  to  the 
j  >Sheriff  of  the  District  Court  of  the 


You  are  hereby  commanded,  in  the  name  of  the  State  of  Loui- 
siana, and  of  the  first  Judicial  District  Court  of  said  State,  to 
sequester  and  deliver  over  to  the  board  of  currency,  in  conformity 
with  the  15th  section  of  an  Act  of  the  Legislature  of  this  State, 
entitled,  an  Act  to  amend  an  Act  entitled  "  An  Act  to  revive  the 
charters  of  the  several  banks  located  in  the  city  of  New  Orleans, 
and  for  other  purposes,"  approved  February  5th,  1842,  all  the 
bank,  and  all  the  assets  and  property  of  the  Atchafalaya  Railroad 
and  Banking  Company,  and  what  you  do  on  the  premises,  you 
make  return  thereof,  together  with  this  writ,  to  our  said  court,  on 
or  before  the  4th  Monday  of  April  next.  Witness  the  honoura- 
ble A.  M.  Buchanan,  judge  of  our  said  court,  this  9th  March 
1842,  &c. 

RETURN. 

Received  9th  March  1842.  And  on  the  same  day  sequestered 
and  took  into  my  possession  the  bank,  and  all  the  assets  and  pro- 
perty of  the  Atchafalaya  Railroad  and  Banking  Company  ;  and 
owing  to  the  nature  of  said  assets,  it  was  impossible  to  make  a 
detailed  inventory  thereof  at  the  time,  and  in  order  to  make  every- 
thing secure  and  safe,  I  immediately  placed  all  said  assets  under 
seal,  in  the  presence  of  the  board  of  currency,  who  at  the  same 
time  affixed  their  seal  thereon,  with  the  exception,  however,  of 
such  notes  and  bills  as  were  near,  which  were  handed  over  to  the 
Board  of  Currency,  with  a  detailed  list  thereof;  and  when  the 
commissioners  were  appointed,  I  attended  from  day  to  day,  toge- 
ther with  the  Board  of  Currency,  to  the  inventory  taken  by  Wil- 
liam Christy,  Esq.,  Notary  Public,  and  delivered  over  from  time 
to  time  to  said  Notary,  through  the  said  Board  of  Currency,  the 
whole  of  said  assets,  and  saw  them  regularly  inventoried.  I  also 
assisted  at  the  registry  and  cancelling  of  all  the  notes  of  the  said 
Atchafalaya  Railroad  and  Banking  Company,  found  in  the  bank- 
ing-house, as  well  as  to  the  destruction  of  the  plates.  I  annex 
hereto  a  schedule  of  said  assets,  containing  also  the  amount  and 
denomination  of  the  bank  notes  cancelled  and  destroyed.  Returned 
June  18th,  1842. 

[Signed]  S.  BLOSSMAN,  Deputy  Sheriff. 

On  the  llth  March  1842,  the  Atchafalaya  Railroad  and  Bank- 
ing Company  filed  the  following  answer  to  the  petition  : 
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To  the  Honourable  the  Judge  of  the  District  Court  in  and  for  the 
First  District  of  the  State  of  Louisiana. 

The  answer  of  the  Atchafalaya  Railroad  and  Banking  Company 
to  the  petition  of  the  State  of  Louisiana,  respectfclly  shows,  That 
without  admitting  or  denying  the  facts  averred  in  said  petition, 
or  the  legal  consequences  charged  as  resulting  therefrom,  they 
say,  that  by  the  act  of  incorporation  of  said  company  they  were 
invested  with  all  the  rights  and  powers  necessary  for  the  construc- 
tion, &c.,  of  a  certain  railroad,  described  in  the  8th  section  of  said 
act  of  incorporation,  which  said  section  provides,  that  if  the  said 
road  shall  not  be  commenced  within  two  years,  and  shall  not  be 
finished  in  seven  years  from  the  passage  of  said  act,  then  the  same 
shall  be  null  and  void.  These  respondents  confess  and  admit  that 
said  railroad  has  not  been  completed,  and  that  the  period  allowed 
for  completing  the  same  has  expired  since  the  filing  of  the  said 
petition.  That  your  respondents  finding  themselves  unable  to 
complete  said  railroad,  have  deemed  it  advisable  to  elect  the  alter- 
native provided  for  by  said  Act  of  incorporation,  of  forfeiting  their 
charter,  and  do  consent  that  the  same  be  declared  null  and  void, 
as  provided  therein.  Wherefore  they  pray  that  such  further  pro- 
ceedings be  had  in  the  premises  as  may  be  conformable  to  law. 

On  the  same  day,  judgment  was  rendered  as  follows : 

State  of  Louisiana, 

vs. 

The  Atchafalaya  Railroad  and 
Banking  Company. 

This  cause  having  been  this  day  submitted  to  the  court,  and 
the  court  considering  the  pleadings  in  the  case,  and  it  appearing 
that  the  defendants  confess  their  charter  to  be  forfeited  by  their 
omission  to  complete  a  railroad  from  the  Mississippi  river  to  Ope- 
lousas,  within  the  time  limited  by  the  said  charter;  considering 
further,  that  the  Act  of  the  Legislature,  which  is  intended  to  pre- 
scribe the  formalities  to  be  observed  for  effecting  the  forced  liqui- 
dation of  banks  in  this  State,  has  not  yet  been  promulgated  in  the 
official  Gazette :  It  is  adjudged  and  decreed  that  the  charter  of  the 
Atchafalaya  Railroad  and  Banking  Company  is  forfeited,  and  that 
the  said  corporation  be  dissolved.  And  it  is  further  decreed,  that 
the  property  and  assets  of  the  said  corporation  remain  under  the 
administration  of  the  Board  of  Currency,  until  the  further  order 
of  the  court,  and  that  the  costs  of  the  suit  be  paid  out  of  such 
assets. 

Judgment  rendered  llth  March  1842. 
Signed  by  consent,  15th  March  1842. 

[Signed]  A.  M.  BUCHANAN,  Judge. 
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In  March  1842,  three  commissioners  were  appointed  for  the 
liquidation  of  the  company  under  the  Act  of  14th  March  1842. 
No  appeal  from  the  judgment  of  the  District  Court  was  entered 
within  10  days ;  but  on  the  1st  March  1843,  nearly  a  year  after 
the  judgment,  an  appeal  was  entered  by  L.  J.  Wilson,  a  creditor 
of  the  bank.  The  appeal  was  allowed,  and  bail  given.  This  ap- 
peal was  a  devolutive  appeal,  under  the  law  of  Louisiana  as  dis- 
tinguished from  a  suspensive  appeal,  which  should  have  been  under 
stricter  forms  entered  within  10  days  after  the  judgment. 

The  following  proceedings  then  took  place  in  the  Supreme  Court 
of  Louisiana  upon  the  appeal. 

The  State  of  Louisiana,       ^ 

vs.  I  No.  5205. 

The  Atchafalaya  Railroad  and  [Supreme  Court  of  Louisiana. 
Banking  Company.  J 

Points  presented  by  the  appellant,  L.  J.  Wilson. 

1.  That  the  time  for  making  the  railroad  had  not  expired  when 
the  petition  was  filed. 

2.  Nothing  happening,  or  to  happen  thereafter,  could  be  taken 
into  consideration  in  deciding  this  case. 

3.  The  President  and  Directors  had  no  power  to  admit  and  con- 
fess away  the  incorporated  rights  of  stockholders  ;  their  authority 
is  limited  by  the  Act  of  incorporation  to  the  custody  and  manage- 
ment of  the  funds  and  effects  of  the  bank. 

4.  The  corporators,  each  for  himself,  alone  has  the  power  to 
surrender  his  chartered  privileges  ;  no  one  can  do  it  for  another ; 
it  is  not  a  matter  to  be  decided  by  numbers,  either  in  interest  or 
by  numbers. 

5.  An  act  of  incorporation  can  only  be  adjudicated  and  forfeited 
on  proof. 

6.  Omitting  to  perform  a  duty  prescribed  by  an  act  of  incorpo- 
ration may  form  a  good  reason  for  restraining  the  exercise  of  the 
banking  privileges,  and  not  justify  such  a  dissolution  of  the  incor- 
poration as  to  cause  a  change  in  the  form  of  the  whole  proceedings 
for  collecting  the  debts  due  the  bank,  and  regulating  its  affairs, 
otherwise  it  might  become  necessary  to  insert  in  them  all  the 
names  of  each  and  every  stockholder :  for  the  above  reasons,  the 
judgment  of  forfeiture  should  be  reversed. 

State  of  Louisiana,  ^ 

vs.  I  No.  5205. 

The  Atchafalaya  Railroad  and  j  Supreme  Court  of  Louisiana. 
Banking  Company.         j 

The  District  Court  for  the  First  Judicial  District  decreed,  on 
the  llth  March  1842,  the  forfeiture  of  the  act  incorporating  the 
defendants,  on  the  petition  of  the  plaintiffs,  filed  on  the  9th  of 
same  month,  (but  not  for  any  of  the  reasons  set  forth  in  the  peti- 
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tion,  they  not  having  been  admitted,  or  inquired  into),  the  attorney 
for  the  board  of  directors  of  said  institution  admitting  that  the 
time  limited  for  making  a  certain  railroad  would  soon  expire,  (but 
had  not  expired  at  the  time  the  petition  was  filed),  and  that  the 
road  had  not  been  made,  and  therefore  consented  to  the  for- 
feiture. 

The  appellant,  one  of  the  corporated  parties,  or  stockholder  in 
the  institution,  appeals  from  the  aforesaid  decree  of  forfeiture,  in- 
sisting, that  however  near  its  termination  was  the  period  limited 
for  the  making  of  the  road,  it  was  not  competent  for  the  court  to 
anticipate  the  fact,  nor  was  it  competent  for  the  board  of  directors 
to  confess  away  the  rights  of  the  stockholders,  much  less  their 
counsel  to  have  done  it;  the  appellant  contends  that  it  was  not 
competent  for  any  number  of  stockholders  to  have  done  that ;  that 
each  stockholder  has  vested  rights  which  cannot  be  impaired  or 
surrendered  without  his  consent ;  such  rights  are  not  of  a  charac- 
ter to  be  controlled  or  sacrificed  by  a  majority,  either  in  interest 
or  numbers,  nor  by  both  united,  except  by  the  observances  of  the 
statutes  made  and  provided  for  that  purpose. 

The  law  points  out  how  acts  of  incorporation  for  banking  pur- 
poses may  be  surrendered  by  a  fixed  number  of  stockholders,  and 
also  how  the  same  may  be  put  into  forced  liquidation ;  none  of  the 
provisions  of  this  law  have  been  acted  upon,  except  by  the  filing 
of  the  petition,  which  became  a  dead  letter,  so  far  as  the  judgment 
appealed  from  is  concerned,  as  it  was  not  made  the  basis  of  the 
judgment. 

The  appellant  further  insists  that  it  was  not  competent'for  the 
court  below  to  take  cognizance  of  anything  not  averred  in  the 
petition.  That  it  avails  nothing  to  say  that  as  the  forfeiture  would 
certainly  take  place  at  an  early  day,  it  would  be  the  same  thing 
to  adjudicate  it  in  anticipation,  and  thereby  save  the  parties  the 
trouble  of  new  proceedings.  As  well  might  it  be  said,  that  because 
a  man  was  sick  of  an  incurable  disease,  which  would  terminate  his 
life  in  a  few  days,  it  would  be  better  to  put  him  to  death  to  save 
the  trouble  of  longer  nursing  him. 

The  whole  principle  of  our  jurisprudence  is  based  on  the  neces- 
sity for  regular  proceedings  before  adjudication,  and  if  they  be 
dispensed  with  in  one  case,  there  will  not  be  any  known  stopping 
place. 

The  Legislature  were  in  session,  they  might  have  granted  fur- 
ther time  for  making  the  road,  or  they  might  have  passed  a  relief 
bill ;  they  had  that  very  month  passed  a  bill  relieving  the  bank  in 
question,  and  all  other  banks  of  the  State,  from  the  forfeiture  which 
they  severally  had  incurred ;  among  the  provisions  of  the  law  for 
the  voluntary  surrender  of  the  bank  charters,  is  to  be  found  that 
of  notice,  and  it  is  made  the  duty  of  the  directors  to  convene  a 
meeting  of  stockholders  to  deliberate  on  the  question:  no  such  no- 
tice was  given,  no  such  deliberation  had,  and  the  rapidity  with 
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which  these  proceedings  were  hurried  through,  forbids  the  idea 
that  the  parties  interested  knew  what  was  going  on. 

The  Act  of  incorporation  prescribes  the  duties,  and  limits  the 
power  of  the  directors ;  it  is  to  manage  the  affairs  of  the  institu- 
tion, not  to  surrender  the  charter,  or  destroy  the  bank,  and  it  is 
not  pretended  that  the  counsel  had  any  other  authority  than  that 
derived  from  the  directors,  whose  duty  it  was  to  have  surrendered 
the  trust  to  the  stockholders,  when  they  could  not  longer  manage 
it  for  their  benefit,  in  place  of  which  they  have  unlawfully  com- 
bined with  others,  to  place  it  in  the  hands  of  strangers,  who  had 
no  interest  therein,  and  who  continue  to  control  the  concerns  of 
this  bank,  without  allowing  the  stockholders  any  voice  therein. 

The  appellant  further  contends,  that  none  of  the  laws  passed 
for  the  liquidation  of  the  banks,  authorize  the  proceedings  which 
have  been  had  in  this  case,  nor  was  the  Legislature  competent  to 
deprive  the  parties  interested  of  all  voice  in  the  management  of 
the  concern. 

Supreme  Court  of  the  State  of  Louisiana.  Monday,  May  29th 
1843.  The  court  met.  Present,  their  honours,  F.  X.  Martin, 
Henry  A.  Bullard,  A.  Morphy,  E.  Simon  and  Rice  Garland. 

The  State  of  Louisiana  v.  The  Atchafalaya  Railroad  and  Bank- 
ing Company.  L.  J.  Wilson,  appellant.  No.  5205.  Appeal  from 
the  First  Judicial  District  Court. 

In  this  cause,  the  court  this  day  delivered  their  opinion  in  writ- 
ing, in  the  words  and  figures  following : 

One  of  the  stockholders  is  appellant  from  a  judgment  of  the  Dis- 
trict Court,  which  declares  the  charter  of  the  Atchafalaya  Railroad 
and  Banking  Company  forfeited,  under  the  following  circumstances : 
On  the  9th  of  March  1842  the  Attorney-General  presented  the 
State's  petition,  charging  the  corporation  with  having  neglected 
and  refused  to  pay  its  notes  and  other  obligations  in  specie,  for  a 
period  of  more  than  ninety  days ;  with  so  having  mismanaged  its 
affairs  and  abused  its  corporate  franchises  as  that  it  had  become 
insolvent;  and,  in  fine,  with  having  so  violated  its  charter  that  the 
same  was  justly  forfeited  ;  and  he  prays  that  such  forfeiture  may 
be  declared  by  a  judgment  of  the  court.  Citations  were  itesued 
and  served  on  the  same  day,  but  not  returned  until  the  12th  of 
March.  On  the  llth  the  president  and  directors  answered  that, 
without  admitting  or  denying  the  facts  averred  in  the  petition  or 
the  legal  consequences  charged  as  resulting  therefrom,  they  say 
that  by  the  Act  of  incorporation  they  were  invested  with  the 
powers  necessary  for  the  construction  of  a  railroad,  described  in 
the  8th  section  of  the  Act,  which  provides,  that  if  the  said  road 
shall  not  be  commenced  within  two  years,  and  shall  not  be 
finished  in  seven  years  from  the  passage  of  the  Act,  the  same  shall 
be  null  and  void.  They  confess  and  admit  that  said  railroad  has 
not  been  completed,  and  that  the  period  allowed  for  completing  it 
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has  expired  since  the  filing  of  the  petition  in  this  case;  that  the 
respondents,  finding  themselves  unable  to  complete  said  railroad, 
have  deemed  it  advisable  to  elect  the  alternative  provided  by  the 
Act  of  incorporation,  of  forfeiting  their  charter,  and  do  consent 
that  the  same  be  declared  null  and  void,  as  provided  therein. 
Upon  this  remarkable  confession,  the  court  pronounced  judgment 
on  the  same  day,  declaring  the  charter  forfeited  on  account  of  the 
neglect  of  president  and  directors  to  complete  the  railroad.  The 
judgment  is  silent  as  to  any  other  ground  or  cause  of  forfeiture. 
It  was  signed  on  the  15th. 

We  are  of  opinion  the  court  erred.  The  president  and  directors 
were  incompetent,  without  the  consent  of  the  stockholders,  to  con- 
fess a  forfeiture,  and  thus  abandon  an  act  of  incorporation,  which 
it  was  their  duty  to  administer  for  the  interest  of  the  stockholders. 
They  had  no  authority,  by  a  voluntary  act  or  confession,  to  sur- 
render the  charter  of  the  corporation.  This  confession  is  the  more 
remarkable  and  unjustifiable,  as,  by  an  Act  of  the  Legislature, 
approved  on  the  5th  of  February  previous,  it  was  provided,  that 
if  any  bank  had  constructed  and  completed  any  public  works  or 
improvements,  such  bank  may  retain  its  corporate  powers,  and  all 
other  privileges  conferred  by  its  charter,  so  far  only  as  the  conti- 
nuance of  such  powers  and  privileges  may  be  necessary,  to  enable 
it  to  retain  the  property  in  such  works  and  to  manage  and  carry 
on  the  same,  &c.  The  7th  section  contains  a  proviso,  relating 
expressly  to  the  railroad  in  question,  to  wit:  "That  nothing  in 
this  section  shall  be  construed  to  release  the  Atchafalaya  Railroad 
and  Banking  Company  from  making  the  railroad  imposed  by  its 
charter,  except  so  far  as  the  State  is  concerned,  on  condition,"  &c. 
(Acts  of  1842.)  By  this  we  understand  that  the  stockholders  had 
still  a  right  to  require  the  road  to  be  constructed,  notwithstanding 
a  forfeiture  of  the  banking  privileges  of  the  corporation. 

It  is  not  unworthy  of  remark,  at  the  same  time,  that  there  was 
then  pending  an  action  by  a  number  of  stockholders  to  compel  the 
board  of  directors  to  proceed  with  the  work  required  by  the  char- 
ter; in  answer  to  which  the  directors  admitted  that  they  had 
commenced  operations  and  expended  considerable  sums.  This 
suit  is  now  pending  on  appeal  in  this  court.  The  judgment,  based 
upon  these  unauthorized  confessions  and  admissions,  is,  in  our 
opinion,  erroneous,  but  the  defendants  in  their  answer  do  not  deny 
the  allegations  and  grounds  of  forfeiture  set  forth  in  the  petition. 
They  are  to  be  taken  as  true,  unless  denied,  and  they  are  clearly 
sufficient  in  law  to  authorize  a  judgment  of  forfeiture. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  District  Court  be  avoided  and  reversed ;  and  proceeding  to 
render  such  judgment  as  ought,  in  our  opinion,  to  have  been  given 
below,  it  is  further  ordered  and  decreed,  considering  the  neglect 
and  refusal  of  the  defendants,  during  more  than  ninety  consecutive 
days,  to  pay  their  obligations  in  specie,  whereby  their  charter  was 
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liable  to  be  declared  ipso  facto  forfeited,  that  the  same  be  and  is 
hereby  declared  to  be  forfeited.  The  costs  in  both  courts  to  be 
paid  by  the  defendants. 

There  was  a  petition  to  the  Supreme  Court  for  a  rehearing, 
which  was  refused. 

The  Act  to  incorporate  the  Atchafalaya  Railroad  and  Banking 
Company  was  passed  on  the  10th  March  1835,  the  object  of  which 
was  to  make  a  railroad  from  a  point  on  the  bank  of  the  river  Mis- 
sissippi, in  the  parish  of  Point  Coupee,  to  a  point  at  or  near  the 
court-house  in  the  parish  of  St.  Landry,  and  they  were  invested 
with  banking  privileges.  By  a  clause  in  the  8th  section  it  was 
provided  that  if  the  said  railroad  shall  not  be  commenced  within 
two  years,  and  shall  not  be  finished  in  seven  years  from  the  pas- 
sage of  this  Act,  then  this  Act  shall  be  null  and  void.  By  section 
22,  if  any  suspension  or  refusal  of  payment  shall  continue  for  more 
than  ninety  days,  this  charter  shall  be  ipso  facto  forfeited  and  void. 

On  the  5th  February  1842  an  Act  was  passed  to  revive  the 
charters  of  the  several  banks  located  in  the  city  of  New  Orleans, 
and  for  other  purposes.  This  provided,  among  other  things,  for  a 
Board  of  Currency  with  extensive  supervisory  power  over  the  city 
banks.  On  the  7th  March  1842  an  Act  to  amend  the  Act  of  5th 
February  1842  was  passed,  the  15th  section  of  which  is  as  follows: 

"That  when  the  Attorney-General  institutes  proceedings  against 
any  bank  or  banks,  in  virtue  of  the  present  Act,  or  the  Act  to 
which  this  is  an  amendment,  and  shall  deem  it  necessary  to  apply 
for  an  order  or  writ  of  sequestration,  or  injunction,  or  other  con- 
servative order,  the  court  may  grant  said  orders  or  writs  on  the 
simple  petition  of  the  Attorney-General,  without  requiring  any 
oath  or  security:  Provided,  the  court  before  which  the  proceed- 
ings are  pending  shall  be  fully  satisfied  that  the  issuing  of  said 
writ  is  necessary  for  the  protection  of  the  State  or  the  creditors 
of  said  bank;  and  the  defendant  or  defendants  in  said  suit  or  suits 
shall  not  be  authorized  or  have  the  right  to  have  said  orders  or 
writs  set  aside  by  giving  bond  and  security,  as  in  ordinary  cases; 
and  said  orders  and  writs  shall  continue  and  remain  in  full  force 
until  the  final  decision  of  the  case;  and  the  property  sequestrated 
shall  be  placed  in  the  possession  of  the  Board  of  Currency,  who 
shall  be  authorized,  until  a  decree  shall  have  been  rendered,  to 
preserve  the  property  sequestrated,  and  to  execute  all  conservative 
acts  in  relation  thereto ;  and  all  civil  actions  brought  by  the  At- 
torney-General against  any  bank,  under  this  Act,  or  the  Act  to 
which  this  is  an  amendment,  shall  be  tried  without  the  interven- 
tion of  a  jury,  and  shall  have  the  preference  to  be  tried  before  all 
other  cases,  both  in  the  first  instance  and  on  the  appeal." 

On  the  14th  March  1842  an  Act  was  passed  to  provide  for  the 
liquidation  of  banks.  The  7th  section  provides  "That  in  all  cases, 
when  an  appeal  shall  be  taken  from  any  decree  annulling  the 
viii.— 28  T 
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charter  of  a  corporation,  said  appeal  shall  be  taken  up  with  the 
least  possible  delay,  and  shall  be  tried  by  preference ;  but  said 
decree  shall  be  provisionally  executed,  so  far  as  to  enable  the  com- 
missioners to  take  possession  of  the  property  and  assets  of  the 
bank,  and  to  do  and  perform  all  needful  and  conservatory  acts." 

The  appointment  of  commissioners  is  provided  for  in  the  9th 
section,  which  is  as  follows : 

"That  the  commissioners  shall  be  appointed  as  follows: — In 
case  of  forced  liquidation,  one  shall  be  appointed  by  the  court,  one 
by  the  governor,  and  one  by  the  presidents  of  the  banks  that  are 
bound  to  receive  the  circulation;  and  in  case  of  voluntary  liquida- 
tion, one  shall  be  appointed  by  the  governor,  one  by  the  stockhold- 
ers at  their  meeting  to  decide  of  the  surrender,  and  one  by  the 
presidents  of  the  banks  aforesaid ;  that  whenever  banks  having 
branches  in  the  country  shall  go  or  be  forced  into  liquidation,  the 
board  of  directors  of  such  branches  in  office  at  the  time  may  re- 
present the  said  commissioners  in  matters  appertaining  to  the  li- 
quidation of  the  said  branches,  so  far  as  may  be  necessary,  but 
under  the  control  and  supervision  of  said  commissioners :  Provided 
that  the  choice  of  said  commissioners,  as  far  as  practicable,  may 
be  selected  among  the  stockholders  of  the  liquidating  bank." 

Their  powers  and  authorities  are  set  out  in  the  12th  and  13th 
sections,  as  follows : 

Section  12.  That  the  commissioners  appointed  under  this  Act 
shall  forthwith  demand  and  receive  from  the  board  of  directors  of 
the  bank,  or  such  officer  or  officers  as  they  may  delegate  for  that 
purpose,  all  the  property  and  effects  of  every  description  thereunto 
belonging,  and  all  books,  accounts  and  papers  thereunto  pertaining; 
and  any  officer  who  shall  refuse  to  deliver  up  such  effects,  or  books, 
accounts  and  papers,  or  shall  wilfully  offer  any  obstruction  in  the 
way  of  said  commissioners,  with  a  view  to  prevent  them  from  tak- 
ing possession  thereof,  or  shall  wilfully  retain  or  conceal  any  such 
property,  effects,  books,  accounts  or  papers,  shall  be  imprisoned 
by  order  of  court  until  he  delivers  up  the  same,  or  until  he  shall 
cease  to  offer  such  obstruction ;  and  in  case  of  fraudulent  embez- 
zlement or  destruction  of  any  such  effects,  books,  accounts  or 
papers,  said  officer  or  officers  shall,  on  conviction  of  such  offence, 
be  imprisoned  for  a  term  not  less  than  three  months  nor  more  than 
twelve  months. 

Section  13.  That  at  the  time  the  commissioners  shall  take  pos- 
session of  the  property  and  effects  of  a  bank,  it  shall  be  their  duty 
to  cause  an  exact  inventory  of  such  property  and  effects  to  be 
made  by  a  notary  public,  in  the  presence  of  the  officers  of  said 
bank,  delivering  up  the  same.  It  shall  also  be  the  duty  of  the  said 
notary,  at  the  time  of  making  the  inventory  of  the  property  and 
effects  of  a  bank,  immediately  and  on  the  spot  to  cancel  and  de- 
stroy, under  the  inspection  of  the  commissioners  and  of  the  Board 
of  Currency,  all  the  notes  of  such  banks,  which  may  be  on  hand  at 
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the  time,  even- those  not  yet  completed,  if  such  there  be,  and  this 
in  the  presence  of  two  witnesses  and  of  the  officer  and  officers  of 
the  bank,  if  any  be  present,  of  all  which  mention  shall  be  made  in 
the  inventory. 

Several  questions  were  discussed  in  the  court  below,  in  which 
the  court  charged  as  to  the  effect  of  the  different  decrees  and  the 
right  acquired  by  the  commissioners  to  these  funds  in  Pennsylva- 
nia by  virtue  of  the  proceedings  in  Louisiana :  but  the  court  held 
that  the  claim  attached  did  not  pass  to  the  commissioners  because 
it  had  not  been  delivered  over  to  them,  nor  was  in  their  posses- 
sion prior  to  the  attachment,  nor  had  previous  notice  of  the  transfer 
been  given  to  the  Farmers'  and  Mechanics'  Bank :  and  under  these 
circumstances  the  courts  of  Louisiana  would  not  hold  that  these 
proceedings  passed  the  property  so  as  to  defeat  an  attaching  cre- 
ditor, nor  would  the  courts  here.  They  also  charged  that  the 
forfeiture  of  the  charter  would  not,  under  the  actual  circumstances, 
operate  such  an  extinction  of  the  Atchafalaya  Railroad  and  Bank- 
ing Company  as  to  defeat  the  attachment  levied  in  Philadelphia. 

Law  and  Williams,  for  the  plaintiff  in  error. 
H.  D.  Gilpin,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  said  the  garnishee  of  a  debt  may  plead  any- 
thing against  the  plaintiff  in  the  scire  facias  that  he  could  plead 
against  his  own  original  creditor,  except  that  the  debt  is  not  pre- 
sently demandable ;  and  even  that  may  be  pleaded  by  him  in  stay 
of  execution.  In  no  other  respect  does  the  attaching  creditor 
stand  on  other  ground  than  that  of  the  creditor  for  whom  he  has 
been  substituted  by  the  attachment  as  a  statute  assignment  or 
execution.  The  judgment  in  the  attachment  suit  establishes  no 
more  than  the  existence  of  the  debt  claimed  by  the  attaching  cre- 
ditor from  his  immediate  debtor ;  and  the  garnishee  may  therefore 
plead  either  that  he  owes  nothing  to  any  one,  or  that  the  owner- 
ship of  the  debt  demanded  from  him  had  passed  from  his  imme- 
diate creditor  by  assignment  when  the  attachment  was  laid,  or 
that  the  attachment  had  been  dissolved  by  his  death  before  final 
judgment.  In  Walker  v.  Gibbs,  (2  Doll.  211),  he  was  allowed  to 
plead  a  prior  assignment ;  and  he  may  for  the  same  reason  plead  a 
prior  attachment.  (Serg.  on  Attach.  101,  Priv.  Lond.  254).  It 
never  has  been  doubted  that  the  defendant's  death  before  final 
judgment  dissolves  an  attachment ;  and  it  was  said  by  Mr  Lewis, 
arguendo  without  contradiction,  in  Ludlow  v.  Bingham,  (4  Dall. 
60),  that  the  effect  is  not  prevented  by  an  interlocutory  judgment, 
because  there  are  no  longer  the  proper  parties.  Indeed  Mr  Dallas 
expressed  a  doubt  in  a  note  appended  to  his  report  of  the  case, 
whether  death  is  not  a  dissolution  of  the  suit  even  after  final  judg- 
ment; which  was  not  resolved  till  the  point  came  up  in  Fitch  v. 
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Ross,  (4  Serg.  fy  Rawle  557),  when  it  was  held  that  it  was  not, 
as  the  defendant's  representatives  may  come  in  and  disprove  the 
debt.  Now  as  the  garnishee  can  pay  safely  only  on  compulsion, 
he  is  bound  to  contest  every  inch  of  the  ground ;  and  that  he  is 
competent,  as  a  stranger,  to  take  collateral  advantage  of  irregu- 
larities in  signing  judgment  in  the  attachment  suit,  was  ruled  in 
Pancake  v.  Harris,  (10  Serg.  8f  Rawle  109).  But  the  primary 
intent  being  to  procure  an  appearance,  a  foreign  attachment  is 
dissolved  the  instant  the  defendant  has  appeared  or  lost  his  capa- 
city to  appear,  because  the  law  exacts  not  impossibilities;  and 
this  shows  that  the  attaching  creditor  gains  no  property  in  the 
thing  by  laying  the  attachment.  It  is  security  for  the  defendant's 
appearance  merely ;  and  it  is  released  as  soon  as  the  condition  has 
been  performed  or  become  impossible.  It  results  that  the  impor- 
tant, perhaps  the  only  necessary  question,  is  whether  the  attach- 
ment was  dissolved  before  final  judgment  in  it,  by  the  civil  death 
of  the  defendant ;  for  if  the  Atchafalaya  Railroad  and  Banking 
Company  stood  dissolved  by  judgment  of  forfeiture  in  the  court 
of  first  instance,  the  judgment  by  default  in  the  attachment  suit 
was  erroneous ;  and  the  agreement  filed  in  the  scire  facias  suit  is 
broad  enough  to  let  it  in  without  pleading  it  as  matter  of  defence. 
Judgment  in  the  attachment  suit  here  was  signed  on  the  10th 
December  1842;  and  the  petition  for  judgment  of  forfeiture  had 
been  filed  in  the  court  of  first  instance  at  New  Orleans,  the  9th 
March  in  the  same  year.  A  citation  and  writ  of  sequestration 
instantly  followed ;  and  the  corporation  put  in  its  answer  the  next 
day,  confessing  the  forfeiture  of  its  charter  for  failure  to  complete 
its  railroad  in  the  time  limited  by  the  act  of  incorporation  ;  where- 
upon the  court  instantly  adjudged  that  the  charter  be  forfeited  for 
the  fact  confessed ;  that  the  corporation  be  dissolved ;  and  that  its 
property  be  put  under  the  administration  of  the  Board  of  Cur- 
rency. This  judgment  was  pronounced  ten  months  before  judg- 
ment of  default  was  signed  in  the  attachment  suit,  and  it  remained 
intact,  not  only  till  then,  but  till  nearly  three  months  afterwards. 
On  the  1st  March  1843,  a  creditor  of  the  corporation  was  allowed 
to  appeal  from  it  on  an  allegation  of  error,  and  on  giving  the  re- 
quisite bail.  By  the  laws  of  that  State,  it  seems,  a  suspensive 
appeal  which  prevents  the  judgment  from  going  into  effect,  must 
be  taken  within  the  space  often  days;  a  devolutive  appeal  which 
has  no  suspensive  effect,  may  be  taken  at  any  time  within  a  year. 
The  judgment  of  the  court  of  first  instance  had  been  pronounced 
on  the  tenth  of  March  1842;  so  that  there  was  barely  time  for  a 
devolutive  appeal.  It  is  seen  therefore  that  when  judgment  was 
signed  in  the  attachment  suit,  the  defendant  was  defunct  by  the 
sentence  of  a  court  of  competent  jurisdiction,  not  only  unsuspended, 
but  actually  unappealed  from  at  the  time;  its  charter  was  an- 
nulled ;  its  corporate  existence  extinguished ;  and  what  remains  is 
to  inquire  whether  these  were  subsequently  restored,  and  the  cor- 
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poration's  intermediate  existence  judicially  established  as  if  there 
had  been  no  forfeiture,  by  the  subsequent  action  of  the  Supreme 
Court. 

The  judgment  of  forfeiture  was  reversed  for  no  vice  in  itself, 
but  for  a  mental  abstraction  of  the  judge ;  and  a  common  law 
student  would  be  disposed  to  ask,  why  reverse  because  the  judge 
thought  wrong  if  he  acted  right ;  or  for  an  abstract  error  which 
did  no  harm  ?  or  why  sweep  away  the  sequestration  with  the  in- 
termediate acts  of  the  Board  of  Currency  and  its  successors  by 
unravelling  the  web  to  take  up  a  dropt  stitch  which  did  .not  injure 
the  texture  ?  He  might  doubt,  too,  whether  the  simultaneous  repe- 
tition of  the  same  judgment,  though  based  on  a  different  abstrac- 
tion, were  not  a  substantive  affirmance  which  left  the  original 
judgment,  the  writ  of  sequestration,  and  all  things  done  by  virtue 
of  it,  exactly  as  it  found  them.  However  that  may  be,  it  is  cer- 
tain the  judgment  of  forfeiture  and  corporate  extinction,  was  in 
force  when  the  corporation  was  defaulted  for  want  of  appearance 
in  the  attachment  suit ;  and  what  was  the  effect  of  its  reversal  on 
the  proceeding  here  1 

That  question  is  determinable  by  the  law  of  the  forum,  not  of 
the  place.  The  law  of  Louisiana  might  possibly  restore  the  dead 
to  life  there,  but  not  elsewhere ;  and  though  the  reversal  of  a  judg- 
ment of  dissolution  may  cure  the  want  of  an  intermediate  capacity 
to  sue  and  be  sued  in  the  courts  of  that  State,  it  cannot  cure  the 
want  of  such  a  capacity  in  the  courts  here.  What  then  is  the 
effect  of  such  a  reversal  at  the  common  law? 

The  rule  laid  down  in  Drury's  Case,  (S  Rep.  142  &),  is  that 
collateral  things  executory  stand  as  if  the  reversed  judgment  had 
never  been  in  force ;  but  that  collateral  things  executed  are  not 
devested.  It  was  consequently  held  that  the  reversal  of  a  judg- 
ment against  a  debtor  in  execution,  is  no  reversal  of  a  judgment 
against  the  sheriff  or  gaoler  for  his  escape.  In  Appesley  v.  Ive, 
(Cro.  Jac.  645),  it  was  held  that  the  reversal  of  judgment  against 
a  principal  is  no  reversal  of  judgment  against  his  bail.  The  prin- 
ciple has  been  established  by  many  decisions ;  and  it  leads  to  the 
inevitable  conclusion  that  the  reversal  of  the  judgment  which  had 
dissolved  the  foreign  attachment  by  dissolving  the  existence  of  the 
defendant,  did  not  restore  it  to  the  case  of  an  action  pending  by 
relation  to  the  time  when  the  defendant  in  the  attachment  was 
defaulted,  or  make  the  judgment  against  him  the  less  a  judgment 
against  a  party  defunct.  The  attachment  therefore  was  as  effec- 
tively dissolved,  at  the  time,  by  the  extinction  of  the  defendant's 
corporate  existence,  as  if  its  civil  death  had  been  suggested  on  the 
record,  for  there  was  no  party  in  court  to  suggest  it,  and  the 
plaintiff  himself  proceeded  on  that  ground  when  he  signed  judg- 
ment for  default.  The  attachment  was  therefore  at  an  end,  and 
the  plaintiff's  hold  on  the  property  gone.  This  view  of  the  case 
relieves  us  from  considering  how  far  it  was  vested  in  the  Board 
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of  Currency,  or  its  successors,  the  commissioners,  by  the  proceed- 
ings in  Louisiana;  or  how  far  it  was  privileged  from  attachment 
as  being  in  the  lap  of  the  law*  If  the  attachment  were  legal  in 
the  first  instance,  it  ceased  to  be  so  at  the  termination  of  the  de- 
fendant's civil  existence ;  and  this  is  all  that  is  necessary  for  the 
decision  of  the  cause  before  us. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Bowes  against  Seeger. 

Mortgagee  assigns  his  mortgage  and  accompanying  bond  and  warrant  to  two 
trustees  in  trust  for  the  use  of  his  daughter  and  her  children.  Payment  by  the 
debtor  to  one  of  these  trustees  discharges  the  debt. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phi- 
ladelphia. 

Scire  facias  on  a  mortgage,  in  which  Frederick  Seeger  and 
Franklin  Comly,  trustees  of  Louisa  Maria  Sommer,  were  plaintiffs, 
and  John  Bowes  defendant,  and  a  verdict  and  judgment  were  ren- 
dered for  the  plaintiffs.  The  facts,  so  far  as  material,  were  these : 

On  the  2d  April  1832,  John  Bowes,  the  defendant,  mortgaged  a 
lot  in  Green  street  to  Christian  Bethausen  as  security  for  the  pay- 
ment of  $1400  with  interest  in  one  year.  On  the  23d  August 
1832,  Bethausen  and  wife,  by  indenture  between  himself  of  the 
one  part,  and  Frederick  Seeger  and  J.  S.  Clark  of  the  other,  as- 
signed to  Seeger  and  Clark  several  lots  and  pieces  of  ground  in 
Lower  Dublin  township,  Philadelphia  county,  which  had  formerly 
been  conveyed  to  him,  and  also  the  above-mentioned  indenture  of 
mortgage  and  the  premises  conveyed  by  it  and  the  bond  and  war- 
rant to  secure  which  it  was  given,  stating  it  to  be  filed  of  record 
in  the  office  of  the  Prothonotary  of  Philadelphia  county,  to  hold 
to  them  and  the  survivor  of  them  and  the  heirs  &c.  of  such  sur- 
vivor, in  trust  to  let  the  real  estate  and  keep  invested  the  mort- 
gage money  and  pay  over  the  income  to  the  separate  use  of  his 
daughter  Louisa  Maria  Sommer  for  life,  and  afterwards  of  her 
children,  on  failure  of  whom  in  trust  for  the  right  heirs  of  Chris- 
tian Bethausen — a  portion  of  the  rents  &c.  necessary,  to  be  applied 
to  the  maintenance  of  his  wife  Mary  Bethausen  for  life  in  case  of 
demand.  By  an  indorsement  dated  23d  August  1832,  C.  Bethau- 
sen also  assigned  the  mortgage  to  Seeger  and  Clark.  The  interest 
was  paid  to  Clark  up  to  3d  April  1834.  The  defendant  offered  to 
show  that  on  the  llth  April  1834,  Bowes  paid  Clark  $450  on  ac- 
count, and  took  his  receipt  for  it.  The  plaintiffs  objected  to  this 
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evidence,  and  the  court  rejected  it.  It  was  in  relation  to  this 
payment  the  question  arose. 

The  plaintiffs  also  proved  Seeger's  declaring  his  knowledge  that 
he  was  trustee  with  Clark;  that  Seeger  and  Clark,  on  the  1st 
April  1834,  leased  some  of  the  lots  conveyed  by  the  trust,  deed  to 
a  tenant  on  rent  for  two  years ;  that  Mrs  Bethausen  was  dead, 
and  that  Clark  was  dismissed  from  the  trust  by  order  of  court  in 
September  1841,  and  Franklin  Comly  appointed  in  his  place. 

Various  bills  of  exception  were  taken  by  the  defendant  on  the 
trial,  but  the  only  one  argued  and  decided  here  was  as  to  the  pay- 
ment of  the  $450  to  Clark. 

Brooke,  for  the  plaintiff  in  error,  contended  that  the  payment  to 
Clark  was  good,  and  was  a  valid  discharge  for  the  $450.  He  cited 

3  T.  R.  592;  3  Dane's  Ab.  467;  4  Watts  fy  Serg.  13;  Lewin  on 
Trusts  21 ;  1  Anst.  86 ;  2  Kent's  Com.  614 ;  1  Story's  Eq.  375 ; 

4  Wend.  465. 

Newcomb,  contra,  insisted  that  the  payment  to  one  of  the  trus- 
tees was  no  discharge  ;  that  both  should  have  joined  in  the  receipt 
to  render  it  valid.  Jer.  Eq.  159 ;  1  P.  Wms.  81,  242 ;  1  Barn,  fy 
Aid.  566;  2  Vern.  515;  Lewin  on  Trusts  265,  271;  11  Vez.  324; 
4  Vez.  97 ;  19  Vez.  693 ;  3  Atk.  695. 

PER  CURIAM. — Only  one  of  the  exceptions  has  been  pressed,  but 
it  is  a  fatal  one.  Between  the  mortgagor  and  the  mortgagee,  the 
money  was  not  a  trust  fund.  It  was  an  ordinary  debt  for  the 
price  of  the  property,  on  which  the  mortgage  stood  as  a  security ; 
and  what  mattered  it  to  the  mortgagor  that  the  mortgagee  assign- 
ed the  mortgage  in  trust  for  a  stranger?  He  could  not  change 
the  nature  of  the  original  relation,  or  increase  his  debtor's  respon- 
sibility and  risk  on  the  score  of  mispaymerit.  A  purchaser  from 
trustees,  knowing  that  he  must  see  to  the  application  of  the  pur- 
chase money,  knows  what  he  has  to  encounter  when  he  makes  his 
bargain,  and  he  takes  the  responsibility  accordingly.  But  he  in- 
curs no  responsibility  of  which  he  was  not  apprized  ;  for  where 
the  sale  is  a  breach  of  trust,  he  is  not  affected  by  it  if  he  knew  not 
of  it.  There  was  no  trust  in  existence  when  this  mortgage  was 
executed,  and  the  assignment  did  no  more  than  substitute  joint 
creditors  for  a  single  one.  It  is  very  clear,  then,  that  payment  to 
a  joint  creditor,  of  which  his  receipt  is  evidence,  discharges  the 
debt. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Yerkes's  Appeal. 

An  award  of  money  to  a  lien  creditor  who  has  no  lien,  cannot  be  questioned  in 
a  collateral  proceeding  depending  in  the  same  court. 

G.  purchased  lot  No.  1  on  the  14th  December  1835.  On  the  24th  March  1836 
B.  obtained  judgment  against  G.,  which  was  revived  on  the  18th  May  1840. 
On  the  21st  March  1838  G.  purchased  lot  No.  2.  Y.  obtained  judgment  against 
G.  on  the  3d  December  1838.  On  a  sheriff's  sale  in  1842  of  No.  2,  the  proceeds 
were  decreed  to  B.'s  judgment.  No.  1  was  afterwards  sold  by  the  sheriff.  Held 
that  the  equitable  right  of  substitution  did  not  apply  so  as  to  give  Y.  the  amount 
of  his  judgment  out  of  the  proceeds  of  No.  1. 

APPEAL  by  Edwin  Yerkes  from  the  decision  of  the  Common 
Pleas  of  Bucks  county.  This  was  a  case  stated  as  follows : 

James  Burson,  to  the  use  of  Evelina  Burson,  v.  James  Gordon, 
Giles  Gordon,  and  Stephen  Gordon.  Vend.  ex.  to  April  Term 
1843.  Rule  to  show  cause  why  Edwin  Yerkes  shall  not  take  out 
of  the  sheriff's  hands  the  amount  of  his  judgment. 

The  property  of  James  Gordon,  one  of  the  above  defendants, 
sold  by  the  sheriff  on  the  above  execution,  was  purchased  by  him 
the  14th  December  1835.  The  date  of  the  judgment  on  which  the 
above  execution  issued  is  March  24th  1836,  revived  May  18th 
1840,  and  is  the  first  judgment  entered  after  the  purchase  of  said 
land.  On  the  21st  March  1838,  James  Gordon  purchased  another 
property  called  the  Thompson  property.  On  this  property  there 
were  a  mortgage  and  several  judgments,  which  were  paid  by  the 
sheriff  according  to  priority.  After  the  payment  of  these  judgments 
there  was  a  balance  in  the  sheriffs  hands  of  $830.33.  The  judg- 
ment of  Edwin  Yerkes  was  entered  on  the  3d  December  1838,  and 
was  prior  to  Burson's  judgment  on  the  Thompson  property.  The 
last-mentioned  property  was  sold  on  William  Dilworth's  execution. 
A  rule  was  entered  in  the  above  case  of  Dilworth's  execution,  to 
show  cause  why  James  Burson  should  not  take  out  of  the  sheriffs 
hands  the  above  sum  of  $830.33.  The  12th  August  1842,  the 
court  ordered  and  directed  that  the  sum  of  $830.33  be  credited  on 
the  execution  as  having  been  paid  on  the  20th  November  1841  to 
James  Burson.  The  sheriff  had  paid,  on  the  20th  November  1841, 
the  above  sum  of  $830.33,  supposing  Burson's  judgment  to  have 
priority.  The  judgment  on  which  the  first  above  execution  issued 
was  assigned  by  James  Burson  to  Evelina  Burson,  the  18th  of 
August  1842,  at  which  time  James  Burson  became  and  still  is  in- 
solvent. On  hearing  the  rule  taken  by  Burson  in  Dilworth's  exe- 
cution, Mr  M'Dowell  was  counsel  for  both  Edwin  Yerkes  and 
James  Burson,  and  believed  at  the  time  that  Burson's  judgment, 
being  the  first  entered,  was  entitled  to  the  money  ($830.33),  and 
it  was  so  supposed  and  believed  by  all  the  counsel  and  the  court. 
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The  question  now  submitted  to  the  court  is,  whether  Edwin 
Yerkes  shall  be  permitted  to  be  substituted  in  the  place  of  the 
plaintiff  in  the  first  execution  named,  viz.,  James  Burson  to  the  use 
of  Evelina  Burson,  and  to  take  out  of  the  proceeds  of  the  sale  on 
that  execution,  a  sum  sufficient  to  cover  the  amount  received  by 
Burson  on  the  execution  issued  by  Dilworth  v.  Gordon,  viz., 
$830.33.  All  records  and  papers  touching  the  execution  to  be 
considered  as  in  evidence.  The  case  stated  to  be  in  the  nature  of 
a  special  verdict,  either  party  to  have  a  right  to  a  writ  of  error  or 
appeal,  without  affidavit  or  bail. 

On  argument  of  the  case  stated,  the  court  discharged  the  rule. 
From  this  decision  Yerkes  appealed. 

Wright  for  the  appellant. 
Dubois,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Whatever  the  truth,  we  must  take  it  as  a  con- 
clusion of  law,  that  the  surplus  money  made  on  Dilworth's  execu- 
tion by  the  sale  of  the  Thompson  property  was  legally  applied  to 
Burson's  judgment,  though,  as  regards  that  property,  it  was  poste- 
rior in  lien  to  the  judgment  of  Yerkes,  the  present  applicant,  which 
was  by  some  unaccountable  oversight  postponed.  In  Gratz  v.  The 
Lancaster  Bank  (17  Serg.  8f  R.  278),  an  award  of  money  to  one 
as  a  lien  creditor  who  had  no  lien  at  all,  was  held  conclusive  as 
an  adjudication  in  another  court;  nor  can  it,  for  the  same  reason, 
be  questioned  in  a  collateral  proceeding  depending  in  the  same 
court.  Now,  though  the  money  made  on  Dilworth's  execution 
was  certainly  misapplied  in  awarding  it  to  Burson's  judgment, 
which  was  prior  to  that  of  Yerkes  only  so  far  as  regards  the  pro- 
perty whose  proceeds  are  now  in  contest,  the  misapplication  was 
sanctioned  by  a  decree  which  precludes  us  from  compensating  the 
error  by  an  erroneous  decree  on  the  other  side.  The  appellant's 
case  is  undoubtedly  an  unfortunate  one ;  but  the  hardship  of  it  is 
attributable  to  his  own  supineness.  Had  he  asserted  his  right  at 
the  proper  time,  the  money  would  have  been  awarded  to  him;  but 
as  it  was  actually  awarded  to  another  by  common  consent,  founded 
in  common  mistake,  we  are  bound  to  say  that,  in  contemplation 
of  law,  the  award  was  right,  In  Gratz  v.  The  Lancaster  Bank 
we  knew  the  application  of  the  money  to  have  been  wrong,  with- 
out presuming  to  question  its  propriety;  and  though  we  know  the 
award  of  the  money  to  Burson's  judgment  to  have  been  equally 
so,  we  are  concluded  by  it  in  this  collateral  proceeding.  Were 
we  indeed  to  form  an  opinion  on  the  basis  of  the  dates  assumed  in 
the  case  stated,  we  might  doubt  even  whether  the  appropriation 
were  not  proper ;  for  it  is  stated  that  the  Thompson  property  was 
purchased  before  Yerkes  had  obtained  his  judgment;  and  it  does 
not  appear  to  have  been  revived  before  the  revival  of  Burson's 
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judgment  against  Gordon,  the  owner  of  each  piece  of  property, 
and  the  common  debtor.  But  as  it  is  an  admitted  part  of  the  case 
that  the  judgment  of  Yerkes  was  prior  in  lien  to  Burson's  judg- 
ment as  regards  the  Thompson  property,  though  posterior  to  it  as 
regards  the  property  on  which  Burson  subsequently  levied  his 
execution,  we  must  take  the  fact  to  be  so;  and  consequently  that 
there  is  an  error  in  the  dates  as  they  stand  on  our  paper-books. 
In  any  event,  we  dare  not  draw  into  question  the  legality  of  the 
appropriation  on  Dilworth's  execution,  which  vested  in  Burson 
such  a  legal  right  as  the  merely  benevolent  doctrine  of  substitution 
has  never  been  allowed  to  disturb. 

Decree  affirmed. 


Clark  against  Everly. 

The  Act  of  3d  April  1830,  does  not  apply  to  the  case  of  a  landlord  and  tenant, 
where  the  tenant  refuses  to  pay  rent  under  a  claim  of  right  to  the  reversion,  which, 
being  a  denial  of  the  landlord's  title,  gives  him  an  immediate  right  of  entry  and 
action  at  the  common  law. 

ERROR  to  the  Common  Pleas  of  the  county  of  Philadelphia. 

This  was  an  appeal  from  the  judgment  of  two  justices  in  a  pro- 
ceeding to  obtain  possession  of  premises  in  Fifth  between  Pine 
and  Lombard  streets  in  the  city  of  Philadelphia,  instituted  by 
Lewis  Clark  against  Miller  N.  Everly.  A  verdict  and  judgment 
were  rendered  in  favour  of  the  defendant.  The  facts  of  the  case 
and  points  of  law  involved  appear  in  the  following  charge  of  the 
court  below,  delivered  by  Judge  PARSONS. 

This  is  a  proceeding  which  was  instituted  before  two  magis- 
trates under  the  Act  of  April  1830,  to  dispossess  an  alleged  tenant 
from  premises  said  to  be  leased,  upon  the  ground  that  the  rent  has 
not  been  paid  nor  sufficient  goods  upon  the  premises  when  the  rent 
became  due  to  pay  it. 

It  would  seem  from  the  evidence,  that  in  the  year  1826,  these 
premises  were  leased  from  the  late  Judge  Morton  by  the  defendant 
and  one  Bussier,  at  an  alleged  rent  of  $100  per  annum ;  at  what 
time  in  the  year  is  not  very  certain,  nor  is  there  any  evidence  of 
payment  of  rent  to  Judge  Morton,  but  of  one  quarter.  It  appears 
by  the  admission  of  counsel,  that  Judge  Morton  died  in  1828 ;  that 
he  left  but  one  daughter,  and  she  an  only  child,  who  was  married 
to  Clark,  the  plaintiff;  that  she  died  about  the  year  1832,  leaving 
issue  by  her  marriage  with  Clark.  It  does  not  appear  by  any 
evidence  that  Clark  ever  demanded  rent  from  the  defendant  until 
the  21st  October  1841,  when  a  notice  was  served,  on  which  this 
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proceeding  was  predicated,  without  specifying  what  rent  he  claim- 
ed, when  it  accrued,  whether  before  or  after  the  death  of  Judge 
Morton,  or  in  what  capacity  except  that  of  lessee.  It  also  appears 
that  the  title  to  these  premises  is  disputed  by  the  defendant ;  that 
he  alleges  Judge  Morton  made  a  will  by  which  he  devised  these 
premises  to  the  mother  of  the  defendant  and  to  him,  and  that  the 
plaintiff  destroyed  that  will,  and  its  validity  and  the  title  to  these 
premises  are  about  to  be  tested  by  a  trial  before  the  United  States 
District  Court  for  the  Eastern  District  of  Pennsylvania ;  and  that 
for  the  last  ten  years  or  more  the  parties  have  been  in  contro- 
versy about  this  property.  On  this  brief  outline  of  the  facts  and 
others  which  will  be  found  in  reference  to  the  testimony  in  the 
case,  a  number  of  interesting  questions  of  law  are  presented  for 
our  decision. 

Most,  if  not  all,  are  raised  by  the  various  points  that  have  been 
submitted  to  us  by  the  defendant,  on  which  he  asks  instruction  to 
the  jury.  The  first  is  this  : 

1.  That  the  plaintiff  was  not  the  lessor  of  the  defendant,  and 
the  heir  of  the  lessor  cannot  avail  himself  of  this  remedy. 

When  this  position  was  first  assumed,  I  was  inclined  to  think  it 
correct,  owing  to  the  peculiar  phraseology  of  the  Act  of  1830, 
which  only  provides  that  the  "  lessor"  may  commence  these  pro- 
ceedings ;  but  on  reflection,  I  am  inclined  to  think  such  is  not  the 
law,  and  therefore  answer  it  in  the  negative;  for  although  true  it 
is,  the  Act  only  gives  the  remedy  to  the  lessor,  and  does  not  men- 
tion the  heir  or  assignee  of  the  term,  still  from  analogy  to  the  law 
in  relation  to  lessor  and  lessee  or  landlord  and  tenant,  I  think  it 
has  reference  to  a  legal  lessor,  one  who  is  created  by  operation  of 
law,  as  well  as  to  him  who  assigns  the  lease. 

In  every  leasing  there  is  a  reversionary  interest  either  expressed 
or  implied.  When  the  lessor  in  fact  dies,  the  rent  which  accrues 
after  his  decease  goes  to  the  heir  at  law ;  and  when  the  term  ex- 
pires, the  right  to  repossess  the  property  is  vested  in  the  heir.  He 
may  recover  under  the  common  law  remedy  by  an  action  of  eject- 
ment, or  can  proceed  under  the  provisions  of  the  Act  of  1772,  by 
an  application  to  two  justices,  and  regain  the  possession.  If  then 
the  heir  is  entitled  to  rent  and  to  the  reversionary  interest,  or  the 
possession  of  the  property,  why  should  he  not  have  all  the  means 
for  enforcing  those  claims  which  his  ancestor  had  ?  His  proceed- 
ing is  only  a  means,  as  I  shall  hereafter  show,  of  collecting  the 
rent  or  of  regaining  the  possession  in  default  of  payment.  It  will 
not  be  pretended  he  could  not  maintain  an  action  of  debt  or  cove- 
nant for  the  rent,  or  issue  his  warrant  of  distress;  and  upon  what 
principle  is  he  authorized  to  assert  those  rights  ?  Purely  because 
the  relation  of  landlord  and  tenant  exists,  or  to  use  the  language 
of  this  Act,  that  of  lessor  and  lessee.  Now  if  this  relationship  is 
created  by  the  death  of  the  ancestor,  the  lessor,  and  all  his  rights 
descend  to  the  heir,  most  assuredly  he  is  clothed  with  all  the 
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authority  which  belonged  to  the  ancestor,  and  consequently  he 
may  use  all  the  remedies  for  enforcing  those  rights  given  by  the 
law,  which  the  original  lessor  had.  The  right  and  the  remedy 
must  attend  each  other. 

2.  That  the  lessor  must  accompany  his  notice  to  quit  with  a 
demand  for  the  amount  of  rent  claimed,  when  given  to  the  lessee. 

I  think  this  is  a  fair  construction  of  the  Act  of  1830.  This  right 
given  to  the  lessor  to  give  a  notice  and  then  commence  these  pro- 
ceedings is  only  another  means  of  enforcing  the  payment  of  the 
rent,  and  that  too  in  a  way  quite  more  summary  than  by  the 
warrant  of  distress,  and  no  principle  is  better  settled  than  that  a 
distress  warrant  must  set  forth  a  sum  certain  which  is  due  for  the 
rent,  in  order  that  the  bailiff  may  know  what  amount  of  goods  to 
distrain  and  to  inform  the  tenant  what  sum  of  money  he  must 
tender,  in  order  to  relieve  his  property  from  the  seizure,  and  all 
the  forms  prescribed  by  the  Act  of  1772  are  based  upon  the  sup- 
position that  a  sum  certain  is  demanded  in  the  warrant  to  the 
bailiff.  If  then  this  is  only  a  means  used  to  compel  the  payment 
of  rent,  should  not  the  tenant  be  apprized  of  the  sum  claimed  1 

The  latter  part  of  the  Act  also  provides  that  on  the  payment  of 
the  amount  due,  at  any  time  before  he  is  dispossessed,  he  shall  be 
entitled  to  retain  the  possession,  clearly  showing  that  the  amount 
of  rent  due  is  all  that  the  lessor  can  demand.  Now  a  tenant  may 
be  willing  to  pay  all  which  is  due,  and  may  suppose  he  has  paid 
all  which  has  accrued,  and  if  informed  of  any  default  would  in- 
stantly discharge  that  sum.  But  if  the  landlord  has  only  to  give 
a  notice  to  quit,  he  compels  the  lessee  to  become  a  party  to  a  law- 
suit against  his  will,  no  matter  how  desirous  he  may  be  to  pay  the 
rent ; — and  the  propriety  of  giving  this  construction  to  the  Act 
could  not  be  more  strongly  exemplified  than  in  this  case. 

Judge  Morton,  the  lessor,  died  in  1828.  No  demand  for  rent  is 
made  till  1841,  a  period  of  thirteen  years.  A  notice  is  then  given 
that  the  rent  is  not  paid,  and  unless  paid  within  thirty  days,  the 
tenant  must  surrender  up  possession,  without  stating  whether  the 
plaintiff  claimed  the  rent  which  accrued  before  or  after  the  death 
of  Judge  Morton,  without  informing  him  for  what  years  the  rent 
was  in  arrears,  or  stating  any  specific  sum  demanded.  Such,  I 
think,  the  Legislature  never  intended  should  be  the  law. 

3.  The  lessor  must  prove  that  he  proceeded  regularly  in  all 
respects  under  the  Act  of  1830,  down  to  the  time  of  appeal.     This 
is  the  law,  and  the  court  answer  it  in  the  affirmative. 

4.  The  lessor  must  prove  there  was  not  sufficient  goods  on  the 
premises  to  pay  the  rent,  and  if  there  were  two  or  more  pre- 
mises included  in  the  lease,  he  must  prove  there  was  not  sufficient 
on  either  of  them.     This  point  the  court  answer  in  the  affirmative ; 
it  is  a  question  for  the  jury  to  decide. 

5.  That  the  notice  to  quit  must  be  served  upon  the  individual 
residing  on  the  premises. 
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The  court  decide  that  this  is  the  law.  It  appears  that  for  four 
years  past  Everly  has  rented  the  premises  in  dispute  to  one  Sweeny, 
who  has  paid  rent  to  him;  that  the  present  defendant  did  not 
reside  upon  any  part  of  them,  and  the  notice  to  quit  was  given  to 
and  served  upon  Everly,  who  resided  in  another  house  a  number 
of  squares  off',  and  that  this  notice  was  given  to  him,  and  no  notice 
was  ever  given  to  Sweeny.  Such  is  the  evidence,  and  is  an  un- 
disputed state  of  the  facts  in  the  cause ;  hence  we  instruct  the  jury 
that  this  is  fatal  to  the  plaintiff's  right  to  recover.  He  was  bound 
to  serve  the  notice  of  the  non-payment  of  rent  upon  the  tenant  in 
the  actual  possession  at  the  time,  in  order  to  deprive  him  of  his 
estate.  If  he  was  a  sub-lessee,  he  cannot  be  turned  out  of  his 
possession  without  notice,  for  he  may  be  willing  to  pay  the  rent 
demanded  rather  than  to  be  turned  with  his  family  into  the  street. 
From  analogy  to  all  judicial  proceeding  for  the  recovery  of  the 
possession  of  real  estate,  the  tenant  in  possession  must  be  served 
with  process,  or  he  is  not  affected  by  the  judgment  of  the  tribunal 
that  is  to  deprive  him  of  his  possession.  Sweeny  was  called  by 
the  plaintiff  as  a  witness,  and  he  testifies  that  he  was  in  possession 
in  1841,  and  is  at  this  time,  and  he  was  never  notified  to  quit. 
The  agent  of  the  plaintiff  says  he  gave  him  no  notice ;  how  then 
can  this  court  render  a  judgment  that  deprives  this  man  of  his 
house,  by  process  of  execution,  without  letting  him  have  his  day 
in  court,  giving  him  an  opportunity  to  be  heard?  He  has  the 
actual  possession,  the  possessio  pedis,  and  he  is  to  be  deeply  affected 
by  the  process  of  the  court ;  and  if  so,  he  is  entitled  to  be  heard 
and  have  notice  when  we  will  hear  him.  No  notice  having  been 
given  him,  I  think  the  plaintiff  cannot  recover. 

6.  That  it  being  proved  that  the  title  comes  in  question  between 
the  parties  by  the  claim  of  a  devise  since  the  execution  of  the 
lease,  the  justices  had  no  jurisdiction,  and  this  court  has  only  the 
same  jurisdiction  of  the  matter  as  the  justices.  No  principle  is 
better  settled  than  that  want  of  jurisdiction  can  be  taken  advantage 
of  at  any  stage  of  the  proceedings  in  a  common  law  court,  and  it  is 
equally  clear  that  justices  of  the  peace  have  no  jurisdiction  when 
the  title  to  real  estate  is  to  be  tried.  So  far  has  our  Supreme 
Court  gone,  that  they  have  decided  that  a  magistrate's  jurisdiction 
is  taken  away  when  the  title  to  land  may  come  in  question.  Now, 
while  it  is  cheerfully  admitted  that  the  tenant  cannot  dispute  the 
title  of  the  landlord,  his  original  lessor,  unless  there  is  a  fraud  or 
mistake  in  procuring  the  lease,  still  I  think  that  principle  cannot 
operate  in  a  case  like  the  present.  Here  the  heir  at  law  of  the 
original  lessor  claims  the  possession,  and  the  defendant  claims  to 
hold  the  possession  of  the  property  by  virtue  of  a  devise  from  the 
ancestor,  and  such  is  the  evidence  before  us.  Now  it  is  clear  that 
the  justices  could  not  try  the  validity  of  that  will,  or  the  fact  whe- 
ther such  a  devise  was  made  or  not ;  of  course  this  court  cannot 
try  it  on  an  appeal.  The  present  defendant  does  not  dispute  the 
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original  title  of  the  person  from  whom  he  leased ;  but  he  alleges 
to  claim  by  a  legal  title  devised  from  him  in  opposition  to  the  heir 
at  law.  If  the  defendant  had  come  into  court  and  offered  to  show 
that  Judge  Morton  had  executed  to  him  a  deed  for  this  property 
after  the  lease  and  before  his  death,  and  the  plaintiff  had  replied 
or  alleged  that  the  deed  was  a  forgery,  I  think  it  would  hardly  be 
contended  the  magistrates  would  have  tried  the  question  of  its  va- 
lidity ;  and  most  undoubtedly  this  court  would  feel  bound  to  de- 
cide that  they  had  no  jurisdiction,  and  direct  a  verdict  in  favour 
of  the  defendant,  unless  the  plaintiff  chose  to  discontinue  his  pro- 
ceedings. Upon  the  same  principle  we  feel  compelled  to  decide 
now ;  we  cannot,  in  this  form  of  action,  decide  upon  the  validity 
of  the  alleged  will,  and  therefore  instruct  the  jury  that  on  this 
ground  the  plaintiff  cannot  recover. 

7.  That  the  complaint  originally  made  before  the  justices  must 
state  the  amount  due  upon  oath  or  affirmation  of  the  lessor. 

If  we  are  right  in  our  answer  to  the  second  point  proposed  by 
the  defendant,  this  necessarily  follows  as  the  basis  of  the  plaintiff's 
proceedings  before  the  justices ;  and  we  answer  it  as  that  has  been 
already  answered.  On  the  whole  evidence  in  the  cause,  for  the 
reasons  above  given,  the  court  feel  compelled  to  instruct  the  jury 
that  the  plaintiff  cannot  recover,  and  therefore  their  verdict  ought 
to  be  given  in  favour  of  the  defendant. 

The  plaintiff  excepted  to  the  charge. 

Markland,  for  the  plaintiff  in  error. 
Phillips,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  As  a  landlord  could  not,  at  common  law,  annul 
his  tenant's  lease  for  non-payment  of  rent  or  want  of  property  on 
the  premises  to  answer  a  distress,  the  tenant  could  retain  the  pos- 
session against  him,  though  it  were  certain  that  not  a  shilling 
would  eventually  be  recovered.  The  landlord  had  no  choice  but 
to  await  the  expiration  of  the  term,  and  repose,  in  the  mean  time, 
on  his  common-law  remedies  of  distress  and  action,  so  far  as  they 
should  avail  him ;  for  such  was  the  basis  of  the  lease.  Like  every 
other  contract,  it  could  be  dissolved  only  by  the  concurrent  assent 
of  the  parties  which  had  constituted  it.  A  lease,  therefore,  was 
not  determinable  by  the  act  of  only  one  of  them ;  for  even  for- 
feiture, of  which  non-payment  of  rent,  however,  was  not  a  cause, 
required  an  entry  by  the  landlord  to  revest  the  possession.  On 
the  same  principle  was  a  lease  determinable  by  surrender,  express 
or  implied.  In  Savage  v.  Dent,  (2  Stra.  1064),  it  seems  to  have 
been  considered  that  abandonment  of  the  premises  is  an  implied 
surrender ;  yet  an  ejectment  founded  on  a  lease  sealed  after  entry 
on  the  vacant  premises  was  deemed  necessary  to  change  the  rela- 
tion of  landlord  and  tenant.  Perhaps  we  went  further  in  M'Kin- 
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ney  v.  Reader,  (7  Watts  123),  by  considering  flight,  combined  with 
a  fraudulent  removal  of  the  tenant's  family  and  effects,  to  be  an 
implied  surrender  which  authorized  the  landlord  to  enter,  and 
gave  him  a  ground  of  defence  against  the  tenant's  action  of  tres- 
pass. Still  the  provisions  of  the  common  law  were  found  to  be 
inadequate  to  the  landlord's  security  in  all  cases;  and  the  11  G. 
2,  c.  19,  as  well  as  the  57  G.  3,  c.  25,  was  enacted  to  give  him  at 
least  a  more  efficacious  remedy  for  desertion  without  leaving 
enough  for  the  rent.  These  statutes  were  not  extended  to  Penn- 
sylvania; and  it  was  not  till  1830  that  provision  was  made  by  our 
own  Legislature.  In  that  year  was  enacted  the  statute  on  which 
the  proceeding  before  us  is  founded,  and  by  which  it  was  declared 
that  neglect  or  refusal  to  pay  the  rent  for  premises  destitute  of 
chattels  to  answer  a  distress  shall  authorize  the  landlord  to  give 
notice  to  quit  at  the  end  of  fifteen  days ;  and  on  the  tenant's  re- 
fusal to  pay  or  quit,  to  recover  the  premises  by  a  summary  pro- 
ceeding before  two  justices  or  aldermen.  Why  was  this  remedy 
given?  Because,  for  the  hopeless  continuance  of  an  insolvent 
tenancy,  the  landlord  would  else  have  had  no  remedy  at  all.  The 
grievance  was  not  an  abandonment  of  the  lease,  but  a  neglect  or 
inability  to  make  satisfaction.  For  abandonment,  as  appears  in 
Savage  v.  Dent,  he  had  remedy  by  entry  and  ejectment,  and  with 
us,  perhaps,  by  entry  alone ;  but  for  the  tenant's  insolvency  there 
was  no  remedy  whatever.  Why,  then,  should  the  provisions  of 
our  statute  be  extended  to  a  refusal  to  pay  under  a  claim  of  right 
to  the  reversion,  which,  being  a  denial  of  the  landlord's  title,  gives 
him  an  immediate  right  of  entry  and  action  at  the  common  law? 
The  statute  remedy  is  founded  on  a  continuance  of  the  tenure  till 
the  moment  of  notice  to  quit,  which  is  required  not  only  to  warn 
the  tenant,  but  to  dissolve  the  tenancy;  but  a  previous  repudia- 
tion of  the  lease,  which  equally  puts  an  end  to  it,  renders  notice 
unnecessary,  and  gives  the  landlord  a  right  to  recover  at  the  com- 
mon law,  unless  the  tenant  disprove  the  lease.  When  that  is  done, 
a  conflict  of  adverse  paramount  title  arises,  which  the  Legislature 
has  never  confided  to  the  determination  of  a  summary  tribunal. 
A  proceeding  under  the  Landlord  and  Tenant  Act  of  1772  may 
be  arrested  by  an  allegation  of  title  derived  from  the  lessor  to  a 
third  person ;  and  the  Act  of  1836,  which  gives  a  similar  remedy 
to  purchasers  at  sheriff's  sale,  contains  an  analogous  provision. 
On  the  same  principle  of  incompetency  to  decide,  justices  are  for- 
bidden to  hold  jurisdiction  of  title  to  land  brought  collaterally  into 
contest,  in  an  action  of  trespass,  trover,  or  debt.  Now  it  appeared 
in  the  case  before  us  that  Judge  Morton,  the  lessor  whose  title  the 
plaintiff"  claims,  died  in  1828,  leaving  a  daughter,  his  only  child, 
who  intermarried  with  the  plaintiff,  and  died  in  1832,  leaving 
issue;  and  that  the  defendant,  Everly,  was  not  required  to  pay 
till  1841,  when,  rent  being  demanded  of  him,  and  payment  refused 
on  the  ground  of  the  plaintiff's  supposed  want  of  title,  this  pro- 
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ceeding  was  instituted.  And  what  was  the  cause  of  the  procras- 
tination ?  It  was  because  the  plaintiff's  title  had  been  denied  by 
the  defendant,  who  claimed  the  premises  under  a  devise  in  Judge 
Morton's  will,  which,  he  alleged,  was  destroyed  by  the  plaintiff 
and  his  wife.  Now  the  statute  gives  an  appeal  in  this  proceed- 
ing, not  for  the  trial  of  a  collateral  fact  started  by  the  defendant, 
as  under  the  Act  of  1772  or  the  Act  of  1836,  but  for  trial  of  the 
facts  which  have  been  passed  on  by  the  justices,  who  are  incom- 
petent to  pass  on  the  title  to  land.  But,  though  adverse  title  can- 
not be  set  up  in  the  Common  Pleas  as  a  defence  on  the  merits,  an 
assertion  of  it  previous  to  the  commencement  of  the  proceeding 
may  be  set  up  as  an  insuperable  objection  to  the  jurisdiction;  and 
where  the  fact  of  assertion  is  sustained  by  evidence,  it  is  fatal  to 
the  proceeding,  without  regard  to  the  validity  of  the  title.  I  mean 
by  this,  that  where  the  tenant  has  denied  the  landlord's  title,  he 
has  waived  his  defence  on  the  lease,  and  given  a  common-law 
action  against  himself,  which  it  was  not  the  design  of  the  Legisla- 
ture to  supplant.  By  challenging  the  plaintiff's  right  to  the  re- 
version the  defendant  tendered  an  issue  on  the  title  which  the 
plaintiff  could  not  decline,  in  order  to  obtain  the  possession,  with- 
out meeting  the  defendant  before  a  jury  on  his  own  ground.  It 
may  be  thought  that,  to  make  out  aprimafacie  case,  the  plaintiff 
was  bound  to  show  no  more  than  that  he  is  the  owner  of  the  lease; 
but  to  do  that  involved  a  question  of  contested  title  to  the  rever- 
sion, which  the  aldermen  were  incompetent  to  decide.  As  there 
was  no  jurisdiction,  the  other  points  made  at  the  trial  were  not 
legitimately  raised,  and  it  would  be  improper  to  consider  them. 

Judgment  affirmed. 


Lehigh  Company  against  Field. 

Agreement  between  a  Coal  and  Navigation  Company  and  an  individual  for  the 
purchase  of  a  boat  by  the  latter  of  the  former,  on  terms  expressed  in  the  company's 
printed  regulations,  one  condition  of  which  was,  that  the  company  will  furnish 
its  carriers  with  boats  for  cash  at  cost  or  on  credit  with  interest,  but  that  the 
ownership  shall  remain  with  the  company  till  all  the  instalments  of  the  price  be 
paid,  with  a  clause  providing  for  a  bill  of  sale  at  the  close.  The  company  was 
to  pay  the  tolls,  and  the  contractor  to  take  freight  from  no  other  quarter.  The 
boat  retained  its  place  in  the  company's  register,  having  its  number  painted  in 
letters  and  figures  on  its  stern,  not  distinguishable  from  the  other  boats  of  the 
company.  Held,  the  boatman  was  merely  the  servant  of  the  company  till  the 
boat  was  paid  for,  and  that  the  delivery  of  possession  of  it  during  this  agreement 
to  the  boatman  did  not  make  the  boat  his  so  as  to  be  levied  on  by  his  creditors. 

ERROR  to  the  Common  Pleas  of  Bucks  county. 
This  was  an  action  of  trover  for  two  canal  boats,  No.  228  and 
No.  145,  Mauch  Chunk  register,  which  the  defendants,  William 
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Field,  Alexander  C.  Brittain,  Samuel  B.  Brittain,  and  Cornelius 
Sellers,  had  seized  as  the  property  of  John  Callahan,  by  virtue  of 
a  writ  of  foreign  attachment  against  Callahan  in  favour  of  A.  S. 
Brittain  &  Co.,  and  had  sold  in  December  1836,  under  an  order 
of  sale  granted  by  the  court,  notwithstanding  notice  given  by  the 
plaintiff. 

These  boats  were  built  by  the  Lehigh  Coal  and  Navigation 
Company,  and  delivered  to  Callahan  in  pursuance  of  a  printed 
contract,  such  as  was  usual  with  them  in  the  year  1833,  and  which 
was  afterwards  renewed.  Callahan  retained  the  possession  of  the 
boats  in  1833  and  1834.  On  the  boat  No.  145  he  had  a  credit  on 
the  books  of  the  company  on  freight  carried,  for  $156.10,  and  on 
No.  228  a  credit  in  1834  of  $142.80.  In  June  1836  the  superin- 
tendent, Abbott,  declared  the  contracts  abandoned  by  Callahan. 
The  register  was  produced,  and  showed  the  boats  entered  and  re- 
gistered, when  contracted  for,  with  whom  contracted,  and  price 
and  sums  retained. 

The  form  of  the  printed  contract  signed  by  Callahan  and  the 
superintendent  was  as  follows,  viz. : 

This  agreement,  made  the  13th  day  of  the  ninth  month  1833, 
between  John  Callahan,  contractor  on  the  one  part,  and  Abiel 
Abbott,  superintendent  on  behalf  of  the  Lehigh  Coal  and  Naviga- 
tion Company  on  the  other  part,  witnesseth  : 

1.  That  the  said  contractor  hereby  agrees  to  purchase  from  the 
said  company,  on  the  terms  mentioned  in  the  third  regulation  of 
the  said  company's  printed  regulations  for  boating  coal,  hereunto 
annexed,  one  scow  boat,  number  228,  Mauch  Chunk  Register. 

2.  That  the  said  contractor  will   begin  to  boat  coal  for  said 
company,  under  and  subject  to  the  above-mentioned  printed  regu- 
lations for  boating  coal,  from  Mauch  Chunk  to  Philadelphia  and 
intermediate  places,  as  directed   by  said  company,  the  ensuing 
season,  as  soon  as  practicable  after  being  notified  to  do  so  by  said 
company,  and  find  boat,  boat  equipage,  horses,  hands,  provisions, 
tow-lines,  and  all  things  necessary  for  boating,  at  the  following 
prices,  viz. : 

From  Mauch  Chunk  to  Philadelphia,  one  dollar  twelve  cents 
per  ton. 

From  Mauch  Chunk  to  Bristol,  one  dollar  per  ton. 

"  ditto  "  any  intermediate  place,  in  addition  to 

eight  cents  per  ton  for  unloading,  one  cent  per  ton  per  mile. 

3.  The  said  contractor  will  continue  as  steady  and  regular  as 
practicable  in  boating  coal  throughout  the  season,  and  will  not 
take  such  back  freight  as  will  cause  interruptions  in  the  regular 
trips.     And  if,  in  the  opinion  of  the  said  superintendent,  the  mas- 
ter of  said  boat  should  wilfully  neglect  or  unreasonably  delay  the 
navigation  of  said  boat,  the  said  superintendent  shall  have  power 
to  determine  that  this  contract  has  been  abandoned,  and  such  de- 
termination shall  exonerate  the  company  from  every  obligation 

vin.  — 30  u* 
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imposed  on  them  by  this  contract,  and  they  may  immediately  pro- 
ceed to  dispose  of  said  boat  in  the  same  manner  as  if  this  contract 
had  never  been  made. 

4.  The  said  superintendent,  on  behalf  of  the  said  company, 
agrees  to  sell  the  said  contractor  said  scow  boat,  on  the  terms 
herein  above  mentioned,  for  the  sum  of  $287.50,  and  to  pay  the 
said  contractor  for  all  coal  boated  by  him,  at  the  rates  mentioned 
in  this  agreement,  and  in  the  manner  mentioned  in  the  second  re- 
gulation of  the  company's  printed  regulations  for  boating  coal, 
Hereunto  annexed. 

In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals,  at  Mauch  Chunk. 

his 
JOHN  >4  CALLAHAN,  [L.  s. 

mark. 

ABIEL  ABBOTT,  [L.  s.] 
Witness,  N.  HOYT.  Superintendent. 

The  following  was  endorsed  on  the  above,  and  executed  by  the 
same  parties : 

It  is  expressly  agreed  that  no  transfer  of  this  contract  shall  be 
allowed,  without  the  consent  of  the  company,  and  that  no  sale  of 
the  boat,  by  process  against  the  contractor,  shall  authorize  the 
purchaser  to  hold  or  keep  possession  of  the  boat,  or  give  him  or 
them  any  interest  therein  or  title  thereto.  Mauch  Chunk,  13th 
day  of  9th  month  1833. 

his 
JOHN  X  CALLAHAN,  [L.  s.] 

mark. 

ABIEL  ABBOTT,  [L.  s.] 
Witness,  N.  HOYT. 

The  following  printed  regulations  accompanied  and  were  at- 
tached to  the  said  agreements,  at  the  time  of  their  execution : 

Regulations  for  boating  Coal. 

Persons  who  contract  with  the  Lehigh  Coal  and  Navigation 
Company  for  boating  coal  will  be  subject  to  the  following  rules, 
viz. : — 

1.  All  contracts  are  to  be  for  the  season,  the  termination  of 
which  is  to  be  decided  by  the  Board  of  Managers,  and  the  boats, 
during  the  contracts,  are  to  be  confined  exclusively  to  the  business 
of  the  company,  except  for  back  freights. 

2.  One-tenth  of  the  amount  of  freight  to  be  retained  by  the  com- 
pany until  the  close  of  the  season,  as  security  for  the  fulfilment  of 
the  contract,  &c. :  if  not  fulfilled,  or  if  declared  to  be  abandoned 
by  the  company's  superintendent,  the  said  one-tenth  to  be  forfeited. 

3.  The  company  will  sell  contractors  the  necessary  boats  at  cost 
for  cash,  or  the  contractors  may  pay  for  them,  cost  and  interest, 
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by  leaving  in  the  hands  of  the  company  at  least  ten  dollars  for 
each  trip  to  Bristol  05  Philadelphia,  or  in  that  proportion  for  shorter 
trips,  until  the  amount  is  made  up.  When  fully  paid  for,  the  boat 
will  be  transferred  by  bill  of  sale  to  the  contractors,  but,  until  then, 
the  boat  to  remain  the  property  of  the  company,  and  in  case  of 
forfeiture  of  contract,  the  amount  paid  on  account  of  the  boat  to 
be  forfeited  also. 

4.  All  boatmen  in  the  service  of  the  company  are  to  conform  to 
the  rules  and  regulations  which  may  from  time  to  time  be  adopted 
for  boats  using  the  harbours  or  navigation  of  the  company,  or  the 
harbours  or  navigation  of  the  State  canal. 

5.  The  boats  will  be  loaded  in  the  Mauch  Chunk  harbour,  in 
the  order  of  their  arrival  there,  provided  the  boatmen  are  ready, 
and  attend  to  take  their  turn,  otherwise  the  next  in  order  will  be 
loaded  first. 

6.  The  boatmen  must  bring  their  boats  to  the  shute,  guy  them 
there  while  loading,  and  receive  the  coal  as  discharged  from  the 
shute. 

7.  As  soon  as  the  coal  is  delivered  in  the  boats,  it  will  be  under 
the  sole  charge  of  the  boatmen,  and  contractors  shall  be  account- 
able to  the  company  for  its  safe  delivery  and  discharge  at  its  place 
of  destination,  agreeably  to  the  receipt  or  bill  of  lading,  to  be  signed 
by  the  captain,  containing  an  obligation  so  to  deliver  it. 

8.  At  Bristol  and  Philadelphia,  the  crews  of  the  boats  will  be 
assisted  in  the  discharge  of  the  coal  by  hands  furnished  by  the 
company,  so  as  to  give  the  utmost  despatch,  and  the  boats  will  be 
discharged  in  the  order  of  their  arrival,  provided  the  crews  are 
ready  and  attend  to  take  their  turn,  otherwise  the  next  in  order 
will  be  unloaded  first.     Coal  ordered  to  any  other  place  on  the 
route  than  Bristol  or  Philadelphia,  shall  be  discharged  from  the 
boats  by  the  contractors. 

9.  The  company  will  furnish  steamboats  at  Bristol  to  tow  such 
boats  as  are  to  discharge  at  Philadelphia,  with  as  little  delay  as 
practicable,  both  down  and  up,  and  the  boatmen  are  to  continue 
the  charge  of  the  boat  in  tide ;  and  in  case  of  the  sinking  of  the 
boat,  the  loss  of  the  coal  to  be  the  company's,  and  the  price  of 
freight  to  be  the  loss  of  the  contractor. 

10.  The  company  will  pay  all  tolls  on  canal  and  boat,  on  both 
the  Lehigh  and  Delaware  canals.     For  any  other  freight,  the  con- 
tractor must  pay  the  toll. 

11.  Should  a  breach  or  breaches  occur  in  the  Lehigh  or  Dela- 
ware canals  during  the  boating  season,  the  company  will  agree  to 
pay  three  dollars  per  day  for  each  boat,  for  all  the  time  over  one 
day  that  the  boats  may  be  detained  while  such  breach  or  breaches 
are  repairing;  and  as  a  compensation  for  such  payments,  it  is  un- 
derstood that  the  boatmen  are  to  assist  in  repairing  such  breaches, 
if  required  by  the  supervisor  employed  by  the  State,  or  the  com- 
pany's agent,  if  on  the  Delaware  canal,  and  by  the  superintendent 
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or  agent  of  the  company,  if  on  the  Lehigh  canal ;  and  the  wages 
for  such  time  as  they  may  be  employed,  either  by  the  State  or  the 
company,  is  to  be  received  by  the  company.  Provided,  that  if 
the  boatmen  refuse  or  neglect  to  assist  at  the  repairing  of  breaches 
as  before  mentioned,  they  forfeit  the  payment  of  the  three  dollars 
per  day  for  their  detention. 

12.  The  company  will  guarantee  that  the  loads  for  each  scow 
boat  shall  average  fifty  tons  for  the  season;  and  should  the  average 
be  more  than  fifty  tons,  the  contractors  to  have  the  advantage  of 
the  increased  quantity. 

Nelson  Hoyt,  a  witness  for  the  plaintiffs,  testified  that  Abiel 
Abbott  was  the  superintendent  of  the  company  at  the  date  of 
these  agreements.  The  Lehigh  Company  built  the  boats  shortly 
after  the  contracts  were  made.  Callahan  got  possession  by  the 
terms  of  the  contracts.  Callahan  was  in  the  employ  of  the  com- 
pany two  or  three  years  after  the  date  of  the  first  agreement. 
The  boats  were  used  for  transporting  coal  from  Mauch  Chunk  to 
Philadelphia  by  the  company.  Mr  Brittain  got  possession  of  the 
boats  in  1834,  in  the  fall.  Witness  found  the  defendants  in  the 
possession  of  the  boats  at  that  time,  and  gave  verbal  notice  at  the 
sale  and  to  the  crier  that  the  boats  belonged  to  the  company  at 
New  Hope ;  that  the  company  held  exclusive  possession  and  own- 
ership of  the  boats,  and  they  would  hold  the  sheriff  and  purchasers 
liable  for  the  boats.,  under  the  authority  of  the  Lehigh  Coal  and 
Navigation  Company.  One  of  the  Brittains  was  there.  The  boats 
were  worth  $200  apiece  at  that  time.  Sellers  and  Brittain  held 
a  short  conversation  after  the  notice,  and  then  the  boats  were  sold 
and  bought  by  Brittain.  They  refused  to  give  up  the  boats  to 
witness. 

On  his  cross-examination  he  stated  he  received  the  boats  after 
they  were  built,  took  them  off  the  contractor's  hands,  and  gave 
credit  for  them.  He  was  in  the  employ  of  the  company.  The 
boats  were  built  in  the  latter  part  of  1832,  or  beginning  of  1833. 
The  sale  was  made  in  January  1837.  The  boats  had  not  been 
under  any  shelter.  He  was  on  the  boats  and  saw  them,  not  in- 
jured further  than  fair  wear  and  tear.  He  gave  no  notice  after 
the  sale.  He  made  no  demand  of  any  one  after  the  sale.  The 
only  demand  was  the  notice  before  the  sale  of  the  boats.  The  boats, 
he  thought,  went  to  Jersey  after  the  sale. 

W.  H.  Sayre,  a  witness  for  the  plaintiffs,  testified  that  he  was 
an  officer  of  the  Lehigh  Coal  and  Navigation  Company — the  col- 
lector at  Mauch  Chunk  and  boating  clerk — since  1828.  That,  on 
boat  145,  in  1833,  Callahan  paid  $97.90,  and,  in  1834,  $58.20, 
making  $156.10;  that  he  paid  on  boat  228,  in  1833,  $41.90,  and, 
in  1834,  $100.90,  making  $142.80.  These  sums  were  retained  from 
the  amount  of  freight  earned  by  Callahan  ;  he  paid  no  money  in  cash 
for  them.  On  the  6th  June  1836,  including  $31.86  interest,  Calla- 
han owed  on  boat  145  $165.76,  and  on  boat  228,  including  $29.60 
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interest,  $174.37.  He  was  charged  interest  on  the  price  of  boats 
from  delivery,  and  was  allowed  interest  on  the  carriage.  Calla- 
han  got  the  boats  under  the  contracts.  The  company  never  re- 
funded the  amount  retained  to  Callahan. 

The  plaintiffs  then  offered  in  evidence  the  following  letter  from 
A.  Abbott,  directed  to  William  Zane,  South  Easton :  — 

"  MAUCH  CHUNK,  June  29,  1836. 

"  Dear  Sir:  —  Yours  respecting  the  two  boats  which  Callahan 
had  is  received.  You  will  do  whatever  Porter  advises  to  be  done 
in  that  case.  The  boats  are  declared  abandoned,  as  provided  for 
in  the  contract." 

W.  H.  Sayre  called  again. — This  paper  is  the  hand-writing  of 
Abiel  Abbott.  The  paper  dated  29th  June  1836  is  the  only  writ- 
ten entry  of  abandonment  that  I  know  of.  Mr  Abbott,  the  super- 
intendent of  the  company,  is  dead,  and  this  was  found  in  the  office 
of  the  company,  in  his  hand-writing.  Wm.  Zane  was  superin- 
tendent of  the  company  at  South  Easton.  Callahan  received  these 
two  boats. 

The  admission  of  this  paper  was  objected  to,  but  it  was  admit- 
ted, and  the  defendants  excepted. 

Ingham  Smith,  affirmed.  —  I  was  present  when  the  boats  were 
sold.  I  heard  Mr  Hoyt  give  public  notice  to  all  that  were  there 
that  the  Lehigh  Company  claimed  the  boats  as  exclusively  theirs. 
He  demanded  them  for  the  company.  Mr  Brittain  said,  persons 
buying  them,  if  they  did  not  get  them,  they  would  not  have  them 
to  pay  for.  He  assumed  the  responsibility  of  selling  them,  and 
directed  the  crier  to  go  on  and  sell  them. 

Joseph  Butler,  sworn. — In  the  fall  of  1836  I  was  agent  for  the 
Lehigh  Company,  on  the  Delaware  division.  I  received  a  power 
from  Mr  Zane,  agent  for  the  company  at  South  Easton,  dated 
Nov.  4,  1836,  to  demand  and  take  possession  of  the  boats.  On 
the  7th  November  1836  I  called  on  Brittain  and  demanded  the 
boats  in  the  name  of  the  Lehigh  Company.  Mr  Brittain  replied 
they  were  now  in  the  hands  of  the  law ;  he  was  willing  to  abide 
the  decision  of  the  law ;  but  said,  if  the  Lehigh  Company  would 
pay  him  what  they  retained  from  Callahan,  he  would  give  them 
up.  On  the  10th  November  I  called  at  the  sheriff's  office  in 
Doylestown;  Mr  Field,  then  sheriff,  absent;  I  demanded  the  boats 
of  Dungan,  deputy  sheriff.  He  said  he  could  do  nothing  unless 
he  saw  the  attorney,  Mr  M'Dowell.  M'Dowell,  after  being  con- 
sulted, said  the  boats  would  not  be  given  up.  He  was  the  attor- 
ney of  Brittain. 

W.  H.  Sayre,  again.  —  "This  is  the  book  that  contains  the 
register." 

The  plaintiffs  then  gave  in  evidence  the  following  entries  from 
said  book :  — 
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[Philadelphia 


BOAT  No.  145. 

6  month,  1836  —  sent 
contract    to   Wm. 
Zane,  to  be  given 
to  Jas.  M.  Porter. 
229. 
6  month  —  sent  con- 
tract to  Wm.  Zane, 
to  be  given  to  Jas. 
M.  Porter. 

When  contracted 
or  transferred. 

To  whom  contracted.    Price. 

Retained. 

Remarks. 

4  mo.  16,  1833. 
1834. 

9  mo.  13,  1833. 
1834. 

John  Callahan. 
do. 

John  Callahan. 
do. 

290  00 
156  10 

97  90 
58  20 

133  90 

287  50 
142  80 

156  10 

41  90 
100  90 

144  70 

142  80 

The  defendants  gave  in  evidence  the  record  of  a  suit,  brought 
in  the  Common  Pleas  of  Bucks  county,  No.  39,  to  Feb.  Term  1835, 
by  A.  C.  Brittain  &  S.  B.  Brittain,  trading  under  the  firm  of  A. 
C.  Brittain  &  Co.,  against  John  Callahan,  attachment  in  case, 
bail  $640,  issued  Jan.  30,  1835,  in  which  the  sheriff  was  directed 
to  attach  the  two  canal  boats,  or  scows. 

They  further  gave  in  evidence  the  writ  of  attachment,  and  the 
petition  of  A.  C.  Brittain  to  said  court  for  an  order  to  sell  the 
boats,  &c.,  which  was  filed  on  the  14th  March  1835.  On  the  16th 
December  1836  the  sheriff  returned  that  he  had  sold  the  canal 
boats  to  A.  C.  Brittain  &  Co.  for  $320.  No  judgment  was  entered 
in  this  case. 

The  defendants  then  called  H.  N.  Beaumont,  who  testified 
that  he  bought  these  boats  of  Mr  Brittain,  and  paid  $275  for 
both.  On  his  cross-examination  he  stated  he  paid  for  them  in 
the  summer  of  1837.  They  lay  in  the  basin  below  New  Hope. 
They  were  sunk  when  he  bought  them ;  not  as  good  as  he  expected 
when  he  bought  them.  When  he  paid  Brittain  he  threw  off  the 
interest,  because  the  bottoms  were  injured.  It  cost  over  $100  to 
repair  them. 

The  court  (BURNSIDE,  President)  charged  the  jury  as  follows : 

You  will  observe  by  the  regulations  of  the  company,  No.  3,  they 
proposed  to  sell  contractors  boats  at  cost  for  cash,  or  the  contract- 
ors may  pay  for  them  cost  and  interest,  by  leaving  in  the  hands 
of  the  company  at  least  ten  dollars  for  each  trip  to  Bristol  or  Phi- 
ladelphia, or  in  that  proportion  for  shorter  trips,  until  the  amount 
is  made  up.  When  fully  paid  for,  the  boat  will  be  transferred  by 
bill  of  sale  to  the  contractors,  but  until  then  the  boat  to  remain 
the  property  of  the  company,  and  in  case  of  forfeiture  of  contract, 
the  amount  paid  on  account  of  the  boat  to  be  forfeited  also.  The 
articles  of  agreement  were  predicated  on  this  regulation.  The 
company  also  furnished  horses,  provisions,  tow-lines,  and  all  things 
necessary  for  boating,  at  specific  prices.  By  the  contract  the 
superintendent  shall  have  power  to  determine  that  the  contract 
has  been  abandoned,  and  such  abandonment  shall  exonerate  the 
company  from  any  obligation  imposed  on  them  by  this  contract, 
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and  they  may  immediately  proceed  to  dispose  ot  the  boat,  as  if 
the  contract  had  never  been  made.  On  these  terms  the  scows 
were  sold— No.  145  for  $290,  and  No.  228  for  $287.50.  Callahan 
got  possession  of  the  boats,  and  retained  it  in  1833  and  1834.  On 
145  he  had  a  credit  on  the  books  of  the  company  for  $156.10,  and 
on  228  a  credit,  in  1834,  of  $142.80. 

The  inquiry  for  the  court  is,  is  such  a  contract  legal  ?  It  is  all 
right  as  between  the  parties ;  but  the  inquiry  here  is,  can  it  be 
sustained  against  the  creditors  of  the  purchasers  of  the  boats  upon 
such  terms?  In  the  early  period  of  our  judicial  decisions  there 
was  a  strong  leaning  in  favour  of  such  contracts,  but  as  the  coun- 
try increased  in  population,  and  the  transactions  and  business  of 
the  country  increased,  it  was  found  not  to  answer  any  valuable 
purpose.  In  Clow  v.  Woods,  (5  Serg.  fy  Rawle  286),  it  was  de- 
cided that  a  mortgage  of  the  bark,  tools  in  a  tan-yard,  and  the 
leather  and  skins,  with  a  provision  that  the  mortgagor,  the  tanner, 
should  remain  in  possession  in  the  tanning  and  finishing  the  lea- 
ther, was  per  se  fraudulent  and  void  against  bond  Jide  creditors. 
The  subject  again  came  before  the  Supreme  Court,  in  Babb  v. 
Clemson,  (10  Serg.  4*  Rawle  423).  There  Benjamin  Pusey  sold 
cattle  to  his  sister-in-law,  Elizabeth  Clemson,  and  there  was  evi- 
dence that  she  paid  Peter,  a  man  on  the  farm,  to  take  care  of  the 
latter :  they  remained  on  the  same  farm.  This  was  held  to  be  a 
colourable  possession,  and  fraudulent  as  against  creditors.  Again, 
in  Martin  v.  Mathiot,  (14  Serg.  fy  Rawle  214),  the  Supreme  Court 
held  that  on  a  sale  of  chattels,  if  the  vendor  and  vendee  agree  that 
the  possession  shall  pass  to  the  vendee,  but  the  property  remain  in 
the  vendor  until  the  whole  purchase  money  is  paid,  such  agreement, 
as  respects  creditors,  is  fraudulent ;  and  it  is  immaterial  whether 
it  appear  that  the  creditor  trusted  the  debtor  on  the  credit  of  the 
goods  which  were  in  his  possession,  or  not.  We  might  cite  other 
cases.  Upon  a  careful  examination  of  these  written  papers,  it  is 
the  solemn  opinion  of  the  court,  that  the  agreement  between  the 
company  and  John  Callahan,  under  the  rules  and  regulations,  is 
per  se  fraudulent,  and  that  the  plaintiffs  cannot  sustain  this  action. 
The  legal  as  well  as  the  actual  possession  of  the  goods  was  in  Cal- 
lahan ;  that  it  was  a  sale  of  the  boats  for  a  specific  sum ;  that  no 
bill  of  sale  was  essential  to  the  sale,  and  that  the  policy  of  the  law 
will  not  tolerate  such  agreement  between  the  company  and  Calla- 
han; that  the  agreement  that  no  sale  by  process  against  the  con- 
tractor shall  authorize  the  purchaser  to  hold  or  keep  possession  of 
the  boats,  or  give  him  or  them  any  interest  therein  or  title  thereto, 
does  not  better  the  case  of  the  plaintiffs.  The  article  calls  it  a  sale; 
and  a  sale  of  personal  property,  when  the  vendor  claims  the  right 
to  regain  the  property  if  the  whole  purchase  money  is  not  paid  at 
an  indefinite  period  of  time,  is  fraudulent  and  void  against  credit- 
ors. The  plaintiffs  contend  that  it  is  necessary,  by  the  maritime 
law,  that  a  sale  of  a  vessel  should  be  in  writing,  and  that  it  does 
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not  pass  by  parol.  We  have  already  instructed  you  tnat  the  sale 
of  a  canal  boat  may  be  made  by  parol.  We  do  not  think  our 
canals  are  subject  to  the  maritime  law.  We  see  nothing  in  the 
case  to  take  it  out  of  the  rule  we  have  stated. 

To  this  opinion  the  plaintiffs  excepted. 

Errors  assigned  : 

1.  The  court  erred  in  charging  that  the  plaintiffs  could  not  sus- 
tain this  action;  that  the  agreement  between  the  company  and 
Callahan,  under  the  rules  and  regulations,  was  per  se  fraudulent. 

2.  In  charging  that  the  legal,  as  well  as  the  actual  possession 
of  the  goods,  was  in  Callahan. 

3.  In  charging  that  the  agreement  between  the  company  and 
Callahan  that  no  sale  by  process  against  the  contractor  shall  au- 
thorize the  purchaser  to  hold  or  keep  possession  of  the  boats,  or 
give  him  or  them  any  interest  therein  or  title  thereto,  does  not 
better  the  case  of  the  plaintiffs. 

4.  In  charging  that,  where  the  vendor  claims  the  right  to  regain 
the  property  if  the  whole  purchase  money  is  not  paid  at  an  inde- 
finite period  of  time,  the  sale  is  fraudulent  and  void  against  the 
creditors. 

5.  In  charging  that  the  sale  of  a  canal  boat  may  be  made  by 
parol. 

6.  In  charging  that  our  canals  are  not  subject  to  the  maritime 
law. 

Chapman  and  Mallery,  for  the  plaintiffs  in  error. 

This  was  only  an  agreement  to  sell.  The  boatman  had  no  right 
in  the  boat  until  it  was  paid  for.  The  cases  relied  on  are  not  like 
this.  His  possession  was  as  a  servant  of  the  company,  restricted 
to  boat  for  them  by  regulations.  He  could,  therefore,  acquire  no 
credit  upon  it.  The  possession  was  consistent  with  the  owner- 
ship by  the  company,  and  the  purpose  was  honest.  It  is  difficult 
to  keep  these  persons  to  their  duty.  The  boats  are  registered  as 
the  company's  at  Mauch  Chunk,  and  the  captain  has  a  certificate 
of  it,  by  regulations  of  the  canal  commissioners.  A  bill  of  sale 
was  necessary  before  the  title  passed.  4  Binn.  258  ;  2  P.  R.  451, 
263  ;  6  Watts  126  ;  4  Watts  $>  Serg.  177;  1  Baldw.  528  ;  20  Wend. 
554;  7  Watts 


Ross,  contra. 

Under  such  an  agreement  and  possession  delivered,  a  creditor 
may  levy  an  execution.  It  is  an  actual  sale  and  possession,  not 
an  agreement.  The  words  are,  "  agree  to  purchase,"  "  to  sell." 
It  is  a  purchase  on  credit.  The  boatman  is  owner.  The  company 
pays  him  for  carrying.  Part  of  the  money  is  paid.  Martin  v. 
Mathiot  is  not  so  strong  a  case  as  this.  No  money  was  paid  there. 
Clow  v.  Woods,  (5  Serg.  $  Rawle  286)  ;  Babb  v.  Clemson,  (10  Serg, 
Sf  Rawle  423)  ;  5  Whart.  545. 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  The  case  which  most  resembles  the  present,  is 
Martin  v.  Mathiot ;  but  it  had  an  all-important  feature  which  this 
has  not  —  an  actual,  unqualified,  and  a  visible  change  of  the  pos- 
session by  delivery  to  the  purchaser  in  part  execution  of  the  con- 
tract. In  Jenkins  v.  Eichelberger,  there  was  a  present  sale  with 
an  attempt  to  reserve  a  lien  for  the  price,  which  the  law  did  not 
allow :  in  our  case  there  is  only  an  agreement  for  a  future  sale. 
No  more  was  determined  in  Martin  v.  Mathiot,  than  that  an  execu- 
tory agreement  to  sell,  accompanied  by  present  delivery  of  pos- 
session in  part  execution  of  it,  constitutes,  as  to  third  persons,  a 
present  and  an  unconditional  sale,  for  the  same  reason  that  reten- 
tion of  possession  defeats  it  where  the  intention  is  to  pass  the  title 
at  the  time  of  the  transaction ;  but  a  previous  delivery  of  posses- 
sion for  a  different  purpose,  would  not  turn  an  executory  agree- 
ment into  an  actual  sale  any  more  as  to  third  persons  than  as  to 
the  parties  themselves.  A  naked  agreement  to  sell  a  team  to  the 
owner's  wagoner,  continuing  to  drive  it  in  his  employer's  service, 
would  not,  before  execution  of  the  contract  by  payment  of  the 
price,  vest  the  title  in  any  aspect,  because  the  possession  of  a  ser- 
vant is  the  possession  of  the  master ;  and  had  it  appeared  in  Mar- 
tin v.  Mathiot  that  the  team  had  been  delivered  to  Michael  as  the 
plaintiff's  wagoner,  and  that  the  latter  was  still  using  it  in  the 
plaintiff's  service,  the  event  of  the  case  would  have  been  different. 
Now  the  contract  before  us  was  an  agreement  to  purchase  on 
terms  expressed  in  the  company's  printed  regulations,  a  condition 
of  which  is  that  the  company  will  furnish  its  carriers  with  boats 
for  cash  at  cost,  or  on  credit  with  interest,  but  that  the  ownership 
shall  remain  with  the  company  till  all  the  instalments  of  the  price 
be  paid  ;  and  what  more  distinctly  shows  these  agreements  to  be 
executory,  is  the  clause  providing  for  a  bill  of  sale  to  close  the 
transaction.  It  is  a  condition  also  that  a  forfeiture  of  the  contract 
to  carry  shall  be  a  forfeiture  of  payments  made  towards  the  price 
of  the  boat ;  which  would  be  nugatory  if  the  property  were  vested 
by  the  contract  in  the  carrier.  There  was,  therefore,  no  present 
sale  between  the  parties ;  and  what  delivery  of  possession  was 
there  to  make  it  so  as  to  any  one  else  ?  By  the  regulations  which 
were  part  of  the  contract,  the  persons  who  had  the  boat  in  charge 
were  the  company's  servants  acting  under  its  control.  The  com- 
pany was  to  pay  the  tolls,  and  the  contractor  was  to  take  freight 
from  no  other  quarter  except  as  back  loads.  Thus  the  ostensible, 
as  well  as  the  actual  ownership  was  in  the  company,  and  the  pos- 
session in  its  servants.  The  boat  retained  its  place  on  the  com- 
pany's register,  having  its  number  painted  in  letters  and  figures 
on  its  stern ;  and  neither  by  its  marks  nor  the  manner  of  its  em- 
ployment could  it  be  distinguished  from  the  company's  other 
boats.  Had  the  intention  even  been  to  effect  an  immediate  trans- 
fer of  the  property,  it  would  have  admitted  of  more  than  a  doubt 
vni. — 31  v 
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whether  the  delivery,  such  as  it  was,  exempted  it  from  execution 
by  the  company's  creditors.  The  agreement,  then,  to  put  these 
two  boats  into  Callahan's  hands,  not  as  his  property  or  to  make 
him  the  immediate  owner  of  them,  but  to  be  managed  by  him  as  a 
servant  under  its  control,  could  not  be  and  was  not  employed  as  a 
device  to  deceive  or  defraud. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Girard  Bank  against  The  Schuylkill  Bank. 

Under  the  proviso  of  the  25th  section  of  the  Arbitration  Act  of  16th  June  1836, 
if  the  arbitrators  award  a  nonsuit  of  the  plaintiff  and.  he  appeals,  it  is  not  a  suffi- 
cient reason  to  allow  the  plaintiff  to  suffer  a  nonsuit  without  consent,  that  the 
arbitrators  erred  in  law  in  rinding  as  they  did,  nor  that  the  plaintiff  wishes  to 
bring  another  suit  and  have  another  reference. 

M'CALL  and  /.  M.  Read,  for  the  plaintiffs. 
R.  Hare  and  Williams,  for  the  defendants 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  was  an  action  brought  by  the  Girard  Bank 
against  the  Schuylkill  Bank  to  recover  $50,000,  the  amount  of 
three  promissory  notes,  dated  in  1839,  drawn  by  the  Beaver  Mea- 
dow Railroad  Company  in  favour  of  the  Schuylkill  Bank,  and 
endorsed  by  H.  J.  Levis,  cashier.  The  suit  was  referred  to  arbi- 
trators under  the  compulsory  arbitration  Act,  who  after  a  hearing 
awarded  "  a  nonsuit  of  the  plaintiff  in  favour  of  the  defendant." 
The  plaintiff  appealed,  and  now  asks  leave  of  the  court  to  enter  a 
nonsuit  under  the  proviso  of  the  25th  section  of  the  arbitration 
Act  of  16th  June  1836. 

The  former  arbitration  Act  of  the  20th  March  1810,  laid  no 
restriction  on  the  right  of  a  party  appealing  to  withdraw  his  ap- 
peal whenever  he  saw  fit.  The  exercise  of  this  privilege  was  found 
to  be  attended  with  the  inconveniences  which  are  pointed  out  in 
Martin  v.  Ives,  (17  Serg.  4*  Rawle  365),  and  the  1st  section  of 
the  Act  of  28th  March  1820,  prohibited  it  without  the  written 
consent  of  the  adverse  party.  On  the  representation  of  the  com- 
missioners to  revise  the  civil  code,  that  hardships  were  experienced 
under  this  general  provision,  the  25th  section  of  the  Act  of  16th 
June  1836,  contained  the  enactment  which  is  now  in  force,  in 
favour  of  plaintiffs,  that  the  court  may,  after  appeal,  allow  the 
plaintiff  to  suffer  a  nonsuit  with  like  effect  as  if  the  cause  had  not 
been  referred,  if  the  special  circumstances  of  the  case  shall  appear 
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to  require  it.  The  right,  therefore,  can  only  be  exercised  by  the 
permission  of  the  court,  and  the  court  can  grant  that  permission 
only  where  the  special  circumstances  of  the  case  appear  to  require 
it,  and  it  is  incumbent  on  the  plaintiff  to  make  out  those  circum- 
stances, and  to  show  that  the  justice  of  the  case  requires  that  such 
permission  should  be  granted. 

It  is  said  by  the  plaintiffs  that  the  defendants  being  sued  as  en- 
dorsers, and  the  endorsements  being  in  the  name  of  H.  J.  Levis, 
cashier,  and  the  notes  and  protests  produced  to  the  arbitrators,  a 
prima  facie  case  existed  in  favour  of  the  plaintiffs,  which  threw 
on  the  defendants  the  burthen  of  showing  that  the  cashier  did  an 
unauthorized  act;  whereas  the  referees,  without  requiring  any 
such  proof  from  the  defendants,  and  mistaking  the  law,  found  the 
award  which  was  reported.  Admitting  for  the  sake  of  the  argu- 
ment, that  the  referees  erred  in  the  law,  yet  the  point  may  be 
adjudicated  before  the  court  on  the  appeal,  and  it  is  the  most  pro- 
per tribunal  for  such  purpose.  There  does  not  seem  to  be  the 
least  reason  for  allowing  the  plaintiffs  an  opportunity  to  go  before 
another  set  of  referees  for  this  purpose.  It  is  further  said  that  the 
plaintiff  wishes  to  bring  another  suit  and  have  another  reference 
for  the  purpose  of  more  conveniently  examining  a  multitude  of 
books  and  papers  (if  it  should  become  necessary)  which  cannot  be 
conveniently  examined  before  a  jury.  This  does  not  seem  to  me 
to  be  a  legitimate  reason  for  enabling  the  plaintiff  to  have  another 
reference.  However  convenient  an  arbitration  may  be  found  in 
practice  for  the  purposes  of  exploration,  yet  that  was  obviously 
not  the  design  of  the  arbitration  Act.  A  party  would  hardly  take 
the  oath  that  injustice  was  done  him,  merely  because  an  award 
had  deprived  him  of  this  advantage.  The  special  circumstances 
mentioned  in  the  Act  must  be  something  substantial;  something 
by  reason  of  which  the  plaintiff  would  sustain  an  injury,  if  the 
nonsuit  were  not  permitted,  and  no  injury  be  thereby  done  to  the 
defendant.  There  may,  I  suppose,  happen  cases  where  the  plain- 
tiff is  taken  by  surprise  on  a  trial  and  where  it  might  be  just  to 
allow  him  another  chance  of  suing,  and  of  that  nature  seems  to  be 
the  case  referred  to  in  the  Report  of  the  Commissioners,  although 
as  is  remarked  in  M'Kennan  v.  Henderson,  (5  Watts  fy  Serg.  370), 
there  existed  even  there  other  modes  of  relief.  But  no  such  cir- 
cumstance appears  in  the  present  case.  There  can  be  no  surprise, 
for  the  trial  is  yet  to  come  on.  The  whole  object  is  avowed  to  be 
to  obtain  another  reference,  the  result  of  which  might  even  be  to 
place  the  parties  exactly  in  the  predicament  they  are  now  in.  I 
do  not  think  such  special  circumstances  have  been  exhibited  as 
ought  to  exempt  the  plaintiff  from  the  ordinary  course  of  pro- 
ceeding. 

Motion  denied. 
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Wiley's  Appeal. 

What  things  are  assets  in  the  hands  of  an  administrator. 

Tenant  from  year  to  year  of  a  tavern :  on  his  decease  his  administrator  takes 
possession :  he  is  chargeable  with  the  leasehold  interest  and  good-will  as  assets, 
at  the  price  offered  him  for  them  by  others  and  refused. 

APPEAL  from  the  decree  of  the  Orphans'  Court  of  Philadel- 
phia county. 

M.  W.  Ash,  for  the  appellant. 

The  principle  of  law,  to  wit,  that  money  obtained  by  an  admi- 
nistrator for  the  good-will  of  a  public  house  is  assets  in  the  hands 
of  such  administrator,  need  not  be  controverted,  as  in  this  case  no 
money  was  received ;  and  in  justice  and  good  faith  no  money 
could  have  been  received  for  the  good-will  of  the  premises,  as  the 
administrator  could  have  given  no  title  to  them ;  and  if  he  had 
actually  received  the  money,  the  same  could  have  been  recovered 
back  again  from  him,  as  the  consideration  would  have  entirely 
failed,  as  no  interest  whatever  could  have  been  imparted  by  the 
administrator  to  the  purchaser. 

The  charge  of  $325  against  the  administrator,  when  it  appears 
that  he  did  not  receive  a  cent  for  the  good-will,  and  without  the 
intervention  of  some  tribunal  to  ascertain  the  fact  of  his  mal- 
administration, and  the  amount  of  damages  which  he  ought  to  pay 
therefor  if  anything,  was  illegal.  The  administrator  had  a  right 
to  a  trial  by  jury  to  ascertain  whether  he  was  liable  and  to  what 
extent.  It  was  purely  a  question  of  damages ;  of  unliquidated 
damages ;  and  not  of  an  ascertained  sum  of  money  actually  received 
by  the  administrator;  and  it  is  fair  to  presume  that  when  the 
appraisers  made  their  appraisement  they  considered  the  good-will 
as  valueless,  as  the  bar  and  fixtures  were  valued  by  them,  and 
were  so  intimately  connected  with  the  house  in  which  they  were 
located,  that  it  could  not  have  been  overlooked  by  them.  At  all 
events,  the  administrator  was  entitled  to  all  the  advantage  which 
such  an  argument  before  a  jury  would  have  been  worth.  This 
charge  against  the  administrator  is  founded  upon  the  mala  fides  of 
the  administrator;  and  the  suit  against  him  would  have  been  an 
action  on  the  case,  arising  ex  delicto  and  not  ex  contractu ;  which 
gives  him  an  additional  claim  for  a  trial  by  a  jury.  Besides  which, 
the  administrator  would  have  rendered  himself  liable  to  an  action 
for  damages  by  the  landlord  of  the  premises,  if  he  had  put  another 
person  therein  as  a  tenant  without  his  permission.  Finally,  it  was 
not  the  duty  of  the  administrator  to  increase  the  assets  of  the 
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estate  of  his  decedent  by  any  act  of  speculation,  or  by  the  doing 
of  anything  which  rigid  justice  and  good  conscience  would  not 
dictate  or  sanction. 

H.  M.  Watts,  for  the  appellee. 

The  appellant  is  charged  in  his  account  with  the  value  of  a 
certain  lease  for  years,  together  with  bar  fixtures,  the  property  of 
the  decedent.  It  was  proved  that  he  was  offered  for  the  same  the  sum 
of  $325,  the  amount  charged ;  that  he  declined  the  offer,  and  that 
he  took  possession  and  enjoyed  the  same  for  his  own  benefit. 

A  lease  for  years  is  legal  assets  in  the  hands  of  executors. 
Mattheivs  on  Executors,  (9  Law  Lib.  144) ;  Ram  on  Assets,  (8  Ibid. 
245,  478) ;  1  Ves.  Jun.  295 ;  1  Chan.  Rep.  170.  An  administrator 
who  ships  goods  of  the  intestate  on  a  trading  voyage  is  liable  for 
any  loss  sustained.  Callaghan  v.  Hall,  (1  Serg.  fy  Rawle  241). 
Where  an  administrator  of  a  tradesman  carried  on  the  business 
with  the  stock  in  trade  of  the  intestate,  creditors  had  a  right  to 
consider  him  as  taking  the  stock  at  the  appraisement.  Wood's 
Estate,  (1  Aslim.  314). 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — William  Wiley,  the  intestate,  was  in  possession 
of  a  house  and  lot  of  ground  situate  in  the  city  or  county  of  Phila- 
delphia at  the  time  of  his  death,  which  he  had  held  and  occupied 
for  some  time  previously  as  a  tavern  and  public  house,  as  a  tenant 
from  year  to  year  under  a  verbal  lease  from  the  owner  thereof. 
He  had  made  repairs  and  improvements  upon  the  house,  and  among 
other  things  done  in  that  way  he  had  put  up  a  tavern  bar,  the 
cost  of  all  which  amounted  to  $300  and  upwards.  The  adminis- 
trator took  possession  of  the  house  and  lot  immediately  after  the 
death  of  the  intestate,  as  alsp  of  the  other  personal  estate  belong- 
ing to  the  intestate.  He  made  an  inventory  and  procured  an 
appraisement  to  be  made  thereof.  The  bar  put  up  for  the  use  of 
the  tavern  was  appraised  at  $40,  but  no  account  made  or  notice 
taken  of  the  leasehold  interest  in  the  tavern.  The  administrator, 
however,  kept  possession  of  and  used  it  for  his  own  benefit, 
although  he  had  several  offers  for  the  purchase  of  it  by  different 
persons,  one  as  high  as  $325,  all  which  he  refused.  In  his  adminis- 
tration account  he  charged  himself  with  the  $40,  at  which  sum  the 
tavern  bar  was  appraised,  but  with  nothing  beyond  this  for  or 
on  account  of  the  tavern  or  interest  which  the  intestate  had  in  the 
house  and  lot  of  ground  at  the  time  of  his  death.  The  account 
was  therefore  objected  to,  and  an  auditor  appointed  by  the  Or- 
phan's Court  to  inquire  into  the  matter  and  make  report  of  the 
same  to  the  court.  The  auditor,  upon  investigation,  found  the 
facts  to  be  substantially  as  stated  above,  and  made  report  thereof 
to  the  court,  charging  the  administrator  with  $325,  the  sum  he 
was  offered  for  the  good-will  and  interest  which  the  intestate  had 
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in  the  house  and  tavern-stand  at  the  time  of  his  death,  which  came 
to  the  possession  of  the  administrator  as  assets  of  the  estate,  and 
which  the  latter  ought  to  have  sold  and  converted  into  money,  but 
instead  of  doing  so  retained  it  in  his  own  possession  and  used  the 
same  for  his  own  purposes  and  advantage.  The  Orphans'  Court 
approved  and  confirmed  this  charge,  to  which  the  administrator 
excepted,  and  has  appealed  to  this  court  in  hopes  of  being  relieved 
from  it. 

That  a  tenancy  from  year  to  year  is  considered  assets,  and  as 
such  devolves  to  the  executor  or  administrator,  cannot  be  doubted. 
1  Black.  Rep.  596;  3  Term  Rep.  13;  6  Ibid.  295;  Ram  on  Assets 
143-4-5,  and  the  cases  there  referred  to.  A  lease  belonging  to  an 
intestate,  which  he  had  pledged  to  a  creditor  by  assigning  it  to 
him,  was  held  by  Lord  Chief  Justice  ABBOTT  to  be  assets  in  the 
hands  of  the  administratrix  after  the  death  of  the  intestate,  in  a 
suit  brought  by  the  creditor  against  the  administratrix  to  recover 
his  debt.  The  chief  justice  said  the  legal  estate  was  in  the  ad- 
ministratrix, and  if  she  had  done  what  she  was  desired  to  do,  the 
lease  might  have  been  sold.  Vincent  v.  Sharp,  (2  Stark.  Rep.  446). 
So  money  received  by  an  executrix  for  the  good-will  of  a  public 
house  was  considered  assets  in  her  hands.  Worral  v.  Hand, 
(1  Peake's  Rep.  74).  Lord  KENYON,  before  whom  the  cause  was 
tried,  said  it  was  assets  in  her  hands,  though  she  was  only  tenant 
at  will  after  the  death  of  the  testator  ;  and  in  a  Court  of  Chancery 
it  was  the  daily  practice  to  consider  all  beneficial  interests,  such 
as  renewable  leases  and  the  like,  assets,  and  to  charge  the  repre- 
sentative with  the  money  arising  from  them.  So  an  executor  will 
be  charged  with  the  difference  between  the  annual  value  of  the 
land  held  under  lease  and  the  rent  payable  for  it,  where  the  real 
annual  value  exceeds  the  annual  rent.  11  Yin.  Abr.,  pi.  42,  p. 
230;  Cro.  Eliz.  712.  An  executor  or  administrator  being  a  mere 
fiduciary,  is  bound  not  only  to  perform  his  duty  with  fidelity  but 
with  proper  skill  and  reasonable  diligence,  so  as  to  promote  the 
interests  of  those  interested  in  the  estate  of  the  deceased.  It  has 
been  argued  in  this  case  that  the  administrator  was  not  chargeable 
with  the  $325,  as  he  never  sold  the  tavern-house  nor  received  any 
money  on  account  thereof.  But  unquestionably  it  was  his  duty 
to  have  sold,  and  more  especially  when  he  was  offered,  if  he  would 
sell  and  deliver  possession,  all  that  he  has  been  charged  on  account 
of  it.  He  will  not  be  allowed  to  make  profit  or  gain  out  of  it  by 
retaining  and  occupying  it  for  his  own  purposes,  more  than  he 
would  be  allowed  to  retain  and  use  the  money  for  his  own  pur- 
poses in  case  he  had  sold  the  property  for  the  price  offered.  In 
short,  he  will  not  be  permitted  to  make  gain  or  profit  out  of  the 
estate  in  any  way  whatever  for  himself.  See  Petit  v.  Storee, 
(4  Fez.  620);  Newton  v.  Bennet,  (1  Bro.  Ch.  Ca.  359,  362),  and 
the  cases  there  cited  in  Parker's  Ed.,  (Boston  1844).  Hence  if 
he  buy  debts  against  the  estate  for  less  than  the  true  amounts 
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thereof  respectively,  he  will  not  be  allowed  to  gain  or  profit  by  it. 
Ex  Parte  James  346,  347;  Hall  v.  Hallet,  (1  Cox  135).  For  the 
same  reason  if  he  be  offered  a  greater  price  for  any  portion  or 
article  belonging  to  the  estate  than  it  has  been  appraised  at,  but 
refuses  to  accept  the  same,  and  instead  thereof  converts  the  article 
to  his  own  use,  he  ought  to  be  charged  with  the  highest  price  that 
he  has  been  offered  for  it.  Every  principle  of  good  faith  and 
honesty,  as  also  of  sound  policy,  requires  that  it  should  be  so.  See 
Wentivorth's  Ex'r.,  14th  Ed.,  302;  Ram  on  Assets  497;  Jenkins 
v.  Plrnnbe,  (6  Mod.  181-2). 

Decree  of  the  Orphans'  Court  affirmed. 


Commonwealth  ex.  rel.  Bryan  against  The  Pike 
Beneficial  Society. 

Where  a  charter  of  a  society  provides  for  an  offence,  directs  the  mode  of  pro- 
ceeding, and  authorizes  the  society,  on  conviction  of  a  member,  to  expel  him, 
this  expulsion,  if  the  proceedings  are  not  irregular,  is  conclusive,  and  cannot  be 
inquired  into  collaterally  by  mandamus,  action,  or  any  other  mode. 

The  courts  have  jurisdiction  to  keep  such  tribunals  in  the  line  of  order,  and  to 
prevent  abuses. 

ERROR  to  the  Common  Pleas  of  Philadelphia  county. 

This  was  a  mandamus  in  the  court  below,  issued  against  the 
Pike  Beneficial  Society  at  the  instance  of  John  Bryan,  command- 
ing them  to  restore  him  to  the  place  and  office  of  member  of  that 
society,  from  which  they  had  expelled  him,  or  show  cause  to  the 
contrary. 

The  defendants  filed  the  following  return : 

That  true  it  is  that  John  Bryan  was  duly  elected  and  appointed 
to  the  place  and  office  of  one  of  the  members  of  the  said  corpora- 
tion. But  they  give  the  court  here  further  to  understand  and  be 
informed,  that  in  and  by  the  tenth  article  of  the  charter  of  incor- 
poration of  said  defendants  (a  copy  whereof,  and  of  the  by-laws 
of  said  corporation,  they  annex  hereto,  and  pray  may  be  taken  as 
part  of  this  their  return)  it  is  provided,  inter  alia,  that  should  any 
member,  while  deriving  the  benefit  allowed  by  the  society,  be 
engaged  at  his  usual  business  or  occupation,  or  any  other  employ- 
ment (except  giving  the  necessary  directions  to  those  employed  by 
him),  he  shall,  on  being  convicted  thereof,  be  expelled. 

And  the  said  defendants  do  further  certify,  that  afterwards,  to 
wit,  upon  the  28th  June  1841,  the  overseers  for  and  on  behalf  of 
said  society  or  corporation,  and  with  that  duty  charged,  reported 
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thereto,  that  the  said  John  Bryan,  while  receiving  and  deriving 
the  benefits  of  the  society  or  corporation,  had  been  seen  at  and 
about  some  employment,  and  in  violation  of  the  article  thereinbe- 
fore referred  to.  And,  thereupon,  it  was  ordered  and  directed 
that  the  secretary  notify  the  said  John  Bryan  to  be  and  appear 
before  the  said  corporation  at  their  next  stated  meeting,  to  show 
cause  (if  any  he  had)  why  he  should  not  be  expelled.  And  the 
said  defendants  further  certify  -and  return,  that  due  notice  was 
forthwith  given  to  the  said  John  Bryan  to  appear  as  aforesaid ; 
and  that  afterwards,  to  wit,  upon  the  26th  July  1841,  the  said 
stated  meeting,  in  the  said  direction  and  the  said  notice  named, 
was  then  and  there  lawfully  convened  and  held ;  and  that,  there- 
upon, then  and  there,  after  hearing  the  proofs  and  thereon  care- 
fully deliberating,  it  was  resolved  that  the  said  John  Bryan  was 
guilty  of  the  said  charge,  and  had  been  so  employed  while  deriving 
the  benefits  aforesaid ;  and  then  and  there,  by  virtue  and  in  pur- 
suance of  the  eleventh  article  of  the  charter  aforesaid,  he,  the  said 
John  Bryan,  was  convicted  thereof  by  the  concurrence  and  votes 
of  two-thirds  of  the  members  present ;  and  was  then  and  there 
and  thereby  expelled  of  and  from  the  said  society  or  corporation, 
and  of  and  from  the  place  and  office  of  one  of  the  members  or  cor- 
porators aforesaid. 

And  that,  therefore,  they  cannot  readmit  and  restore  the  said 
John  Bryan  to  the  said  place  or  office  aforesaid,  together  with  the 
liberties,  privileges  and  franchises  thereto  belonging,  as  in  and  by 
the  writ  they  are  commanded. 

Article  IX.  When  any  member,  after  twelve  months'  fellow- 
ship, is  rendered  incapable,  by  indisposition  or  injury,  of  attend- 
ing to  his  usual  business,  he  shall,  if  entitled,  receive  not  less  than 
four,  nor  more  than  six  dollars  per  week,  until  his  restoration  to 
health  ;  in  case  of  death,  fifty  dollars  shall  be  allowed  towards  de- 
fraying his  funeral  expenses :  Provided,  nevertheless,  that  should 
the  indisposition  of  a  member  arise  from  insanity,  old  age,  or  other 
calamity  likely  to  continue,  the  society  shall  have  power,  after  the 
space  of  one  year,  to  reduce  the  allowance  in  such  case  to  a  sum 
not  below  two  dollars  per  week. 

Article  X.  Should  any  member,  while  deriving  the  benefit  al- 
lowed by  the  society,  be  detected  in  the  act  of  gaming  or  other 
improper  practice,  or  be  engaged  at  his  usual  business  or  occupa- 
tion, or  any  other  employment  (except  giving  the  necessary  direc- 
tions to  those  employed  by  him),  he  shall,  on  being  convicted 
thereof,  be  expelled. 

The  case  was  tried  before  PARSONS,  J.,  who  delivered  the  fol- 
lowing charge  to  the  jury,  which  sets  forth  the  circumstances: 

John  Bryan  asks  to  be  restored,  by  the  order  of  this  court,  to 
the  rights  and  privileges  to  which  he  is  entitled  under  the  laws 
and  regulations  of  the  Pike  Beneficial  Society  in  this  city.  It 
seems  that  he  was  a  member  of  that  association ;  that  he  had  be- 
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come,  in  consequence  of  the  loss  of  health,  unable  to  support  him- 
self, and  was  admitted  to  the  benefits  that  individuals  placed  in 
his  condition  are  entitled  to  by  the  regulations  of  the  society. 
And  it  further  appears  that,  on  the  22d  July  1841,  a  notice  was 
given  to  the  plaintiff'  that  he  had  been  guilty  of  such  acts  as  de- 
prived him  of  the  support  which  the  association  were  furnishing 
him,  and  he  was  notified  to  appear  and  answer  the  complaint.  It 
also  seems,  that  in  consequence  of  sickness  he  was  unable  to  ap- 
pear at  the  time  and  place  appointed ;  that  a  proceeding  was  had 
in  his  absence,  on  the  26th  July  1841,  and  he  was  expelled  from 
the  society  upon  grounds  set  forth  in  the  resolution  requiring  his 
expulsion. 

The  main  inquiry  before  the  court  and  jury  is  the  validity  of 
this  act  of  the  society.  This  is  based  upon  the  10th  article  of  the 
constitution  of  the  society.  The  only  act  of  which  it  is  alleged 
he  has  been  guilty,  is  that  of  painting  a  latch  to  his  own  gate,  or, 
to  use  the  language  of  some  of  the  witnesses,  the  "  handle"  to  the 
gate,  a  piece  of  wood  used  for  its  fastening,  about  ten  inches  long 
and  three  inches  wide.  The  only  question  of  fact  which  has  been 
for  the  decision  of  the  jury  is,  whether  he  painted  it  or  not.  The 
plaintiff  denies  that  he  did  paint  it  himself;  but  the  evidence 
seems  to  be  tolerably  clear  that  he  did.  The  cause  mainly  turns 
upon  a  question  of  law  to  be  decided  by  the  court.  Hence  we 
instruct  you,  that  even  if  the  jury  believe  that  Bryan  did  do  the 
painting  to  the  gate,  as  testified  to  by  the  witnesses,  he  has  not 
so  far  violated  the  laws  of  that  association  as  to  warrant  his 
expulsion. 

Upon  a  fair  construction  of  the  tenth  article,  under  which  the 
society  proceeded  when  they  deprived  the  plaintiff  of  the  benefits 
that  he  was  enjoying,  I  do  not  think  he  had  violated  the  law.  The 
intention  of  that  regulation  was  this :  If  a  man  were  engaged  in  his 
own  business,  so  as  to  perform  any  labour  which  would  be  a  pecu- 
niary benefit  to  himself,  or  engaged  in  business  on  his  account,  or 
in  the  employ  of  others,  whereby  gain  or  advantage  would  be  de- 
rived to  himself,  or  any  ultimate  profit  would  be  received,  he  was 
then  no  longer  to  receive  aid  from  the  association.  It  is,  undoubt- 
edly, based  upon  this  principle ;  a  person  to  be  entitled  to  sup- 
port must  be  poor  and  unable  to  labour  or  engage  in  any  business 
which  would  yield  him  a  support ;  if,  after  being  entered  as  a 
beneficiary,  it  was  found  that  he  was  labouring  for  himself,  or 
embarking  in  business  on  his  own  account,  or  engaged  in  the  em- 
ploy of  others,  it  was  evidence  either  that  he  had  practised  a  fraud 
upon  the  society  in  first  being  admitted  to  relief,  or  the  cause 
which  entitled  him  to  it  had  been  removed ;  his  health  so  far  re- 
stored as  not  to  entitle  him  to  the  benevolence  of  the  association 
more  than  other  members. 

But,  in  my  opinion,  because  a  man,  with  exertion,  merely  per- 
formed some  act  which  would  contribute  to  the  comfort  of  himself 
viii — 32 
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or  family,  it  cannot  be  said  he  was  engaged  in  labour  or  at- 
tending to  his  own  business  within  the  provisions  of  the  tenth 
article  of  the  constitution.  Suppose  a  shoemaker  was  a  benefi- 
ciary, and  he  should  simply  sew  up  a  rent  in  his  boot ;  or  a  gla- 
zier should  put  a  pane  of  glass  into  the  window  of  his  house,  to 
protect  himself  and  family  from  the  cold ;  or  a  painter,  as  in  this 
case,  simply  took  a  porringer  of  paint,  and  with  a  brush  painted 
the  latch  or  fastening  to  his  gate,  that  had  got  soiled ;  can  it  with 
propriety  be  said  that  he  had  been  labouring  for  himself  for  gain, 
following  his  own  business  for  profit,  or  doing  any  act  which 
brings  him  within  the  provision  of  that  article '{  Would  it  be  fair 
from  that  act  to  say  that  he  had  practised  a  fraud  upon  the  soci- 
ety when  first  admitted,  or  that  his  health  was  so  far  restored  that 
he  could  labour  or  engage  in  usual  business?  In  my  opinion  it 
would  not ;  nor  has  there  been  any  act  of  his  proved  which  au- 
thorized the  society  in  expelling  him.  Hence  we  instruct  you 
that,  under  the  whole  evidence  in  the  cause,  the  law  of  that  society 
has  not  been  violated,  in  this  instance,  by  the  plaintiff,  and  that 
your  verdict  ought  to  be  in  his  favour. 
The  defendants  excepted  to  the  charge. 

St.  George  T.  Campbell,  for  the  plaintiffs  in  error,  cited  2 
Whart.  309. 

Earle,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  This  case  cannot  be  distinguished  from  that  of 
White  and  Blacksmith's  Society  v.  Vandyke,  (2  Whart.  309).  The 
charter  to  the  defendants  below  provides  for  the  offence,  directs 
the  mode  of  proceeding,  and  authorizes  the  society,  on  conviction 
of  the  member,  to  expel  him.  This  has  been  done,  after  a  hear- 
ing and  trial,  according  to  the  mode  prescribed ;  at  least,  there  is 
no  allegation  of  the  irregularity  of  the  proceeding.  Under  these 
circumstances  the  sentence  is  conclusive  on  the  merits,  and  can- 
not be  inquired  into  collaterally  either  by  mandamus  or  action, 
or  in  any  other  mode.  It  is  like  an  award  made  by  a  tribunal  of 
the  party's  own  choosing;  for  he  became  a  member  under  and 
subject  to  the  articles  and  conditions  of  the  charter,  and,  of  course, 
to  the  provisions  on  this  subject  as  well  as  others.  The  society 
acted  judicially,  and  its  sentence  is  conclusive,  like  that  of  any 
other  judicial  tribunal.  The  courts  entertain  a  jurisdiction  to 
preserve  these  tribunals  in  the  line  of  order,  and  to  correct  abuses; 
but  they  do  not  inquire  into  the  merits  of  what  has  passed  in  rem 
judicatam  in  a  regular  course  of  proceedings. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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M'Dermott's  Appeal. 

The  refusal  by  a  foreigner  who  arrives  and  becomes  domiciled  here,  to  receive 
his  wife  who  follows  him  hither,  is  a  virtual  turning  her  out  of  doors,  and  the 
Court  of  Common  Pleas  may  decree  her  alimony. 

LIBEL  for  divorce  by  Ann  M'Dermott,  late  Ann  Lynch,  by 
her  next  friend,  Francis  Dimond,  against  John  M'Dermott,  in  the 
Common  Pleas  of  Montgomery  county,  in  which  a  decree  was  made 
in  favour  of  the  libellant,  and  the  respondent  appealed. 
The  following  libel  was  filed  on  the  19th  August  1843: 
The  petition  of  Ann  M'Dermott,  late  Ann  Lynch,  by  her  next 
friend  Francis  Dimond,  respectfully  shows,  that  your  libellant,  on 
the  23d  November  1831,  was  bound  in  holy  matrimony,  and  mar- 
ried to  a  certain  John  M'Dermott,  late  of  the  parish  of  Knockbride, 
in  the  county  of  Cavan,  Ireland,  now  of  the  borough  of  Norristown, 
in  the  said  county  of  Montgomery;  and  from  that  day  until  the 
first  day  of  June  1834,  lived  and  cohabited  with  the  said  John 
M'Dermott,  in  the  said  county  of  Cavan,  Ireland,  as  his  wife,  and 
as  such  was  owned  and  acknowledged  by  him,  and  so  deemed  and 
reputed  by  their  neighbours  and  acquaintances.  During  this 
period  of  two  years  and  a  half  they  lived  very  affectionately  toge- 
ther, and  had  one  child  (a  boy)  born  unto  them,  and  who  is  still 
living,  as  this  libellant  believes.  At  the  said  last-mentioned  period, 
to  wit,  about  the  first  of  June  in  the  year  last  aforesaid,  the  said 
John  M'Dermott  took  leave  of  the  said  Anne  his  wife  and  of  his 
child  (they  being  then  domiciled  in  the  county  of  Cavan,  in  Ireland 
aforesaid),  in  order  to  emigrate,  as  he  said,  to  the  United  States 
of  America,  he  promising  at  his  departure  to  either  send  for  or 
return  to  them,  his  said  wife  and  child,  in  the  course  of  a  year 
from  the  said  time  of  his  departure.  He  then,  to  wit,  in  June  of 
the  said  year  1834,  departed  from  his  native  land  and  emigrated 
to  the  United  States  of  America,  leaving  his  said  wife  and  child 
domiciled  in  the  said  county  of  Cavan,  in  Ireland.  During  a  space 
of  four  years  immediately  succeeding  the  aforesaid  time  of  his  de- 
parture from  his  wife  and  native  land,  he  continued  to  send  many 
proofs  of  affection  and  remembrance  to  his  said  wife  through  the 
medium  of  a  relative  of  his  who  lived  near  his  said  wife,  and  with 
whom  he  corresponded  by  letter.  But  from  and  after  the  expira- 
tion of  the  said  space  of  four  years  these  proofs  of  his  kind  remem- 
brance began  to  be  very  rare,  and  in  a  short  time  entirely  ceased 
to  be  afforded  to  his  said  wife.  Nevertheless  your  unhappy  libel- 
lant could  not  then  be  persuaded  that  her  husband,  the  said  John 
M'Dermott,  had  yet  entirely  alienated  his  affections  from  her  the 
said  libellant,  and  endeavoured  to  believe  that  he  had  not  yet 
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wholly  abandoned  her  and  his  said  child  to  the  mercies  of  the 
world.  She,  your  said  libellant,  therefore  continued  by  her  indus- 
try to  support  herself  and  the  said  child,  in  the  hope  and  trust 
that  her  husband,  the  said  John  M'Dermotl,  would  yet  have  com- 
passion on  his  wife,  the  said  libellant,  and  his  child  aforesaid,  and 
would  either  return  to  or  send  for  them,  and  relieve  them  from 
their  pressing  loneliness  and  abandonment;  until  the  spring  of  the 
year  1842,  when  she  received  the  most  cruel  proof  that  a  woman 
can  receive,  that  she  the  said  libellant  was  indeed  wholly  and  ut- 
terly abandoned  by  her  said  husband,  the  said  John  M'Dermott. 
It  was  then  that,  pressed  by  the  evils  of  her  poor  and  lonely  con- 
dition, and  abandoned  by  him  who  had  bound  himself  to  be  her 
protector  by  the  most  sacred  of  human  laws,  and  under  the  most 
solemn  sanction  of  religion,  she,  your  libellant,  resolved  to  leave 
her  country  and  her  kindred,  and  to  go  to  that  part  of  the  United 
States  of  America  where  she  understood  her  said  husband,  the 
said  John  M'Dermott,  resided,  and  there  to  demand  from  him  the 
restoration  of  his  shelter  and  protection,  or,  failing  his  compliance, 
to  ask  for  herself  the  protection  of  the  laws  of  that  country  which 
had  afforded  her  said  husband,  the  said  John  M'Dermott,  a  refuge. 
For  this  purpose  she,  your  libellant,  left  her  native  home  in  the 
month  of  May  last  past,  and  arrived  in  the  borough  of  Norristown 
aforesaid  on  the  25th  day  of  July  last  past,  and  took  up  her  resi- 
dence at  the  Railroad  Hotel,  kept  by  Mr  Daniel  Henkle,  in  the 
said  borough,  where  she  now  resides.  On  the  evening  last  men- 
tioned of  her  arrival  in  the  said  borough,  a  messenger  came  to  her 
from  her  said  husband,  the  said  John  M'Dermott,  saying  that  he, 
the  said  John  M'Dermott,  wished  to  see  her,  your  said  libellant ; 
whereupon  she  forthwith  went  in  company  with  his  said  messen- 
ger, and  on  the  evening  last  aforesaid  met  her  said  husband,  the 
said  John  M'Dermott,  who  immediately  recognised  her,  the  said 
libellant,  as  his  wife,  and  received  her  with  apparent  kindness,  but 
signified  that  under  present  circumstances  it  would  be  necessary 
for  her,  the  said  libellant,  to  take  up  her  residence  in  Philadelphia, 
until  he,  the  said  John  M'Dermott,  could  make  his  arrangements 
for  going  back  with  her,  the  said  libellant,  to  their  native  country. 
This  proposal  for  her  to  reside  in  Philadelphia  apart  from  her  said 
husband,  this  libellant  thought  proper  to  decline,  whereupon  they 
separated  for  the  evening,  he  having  conducted  her  to  the  door  of 
her  hotel  aforesaid.  On  the  next  day  following,  your  libellant  met 
the  said  John  M'Dermott,  whereupon  he  reiterated  to  her  the  pro- 
posal of  the  preceding  evening,  to  wit,  that  she  should  reside  apart 
from  him  in  Philadelphia,  where  he  said  he  would  provide  for  her, 
but  declared  that  if  she  refused  to  comply  with  this  proposal,  he 
would  not  recognise  her  as  his  wife.  Yet,  notwithstanding  this 
harsh  usage,  this  libellant  resolved  to  abstain  for  a  few  weeks  from 
obtruding  herself  on  her  said  husband's  presence,  or  troubling  him 
by  her  entreaties  or  reproaches,  in  the  hope  that,  seeing  her  humi- 
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lity  and  forbearance,  his  conscience  and  better  feelings  might  be 
re-awakened,  and  he  might  be  induced  to  do  her  justice  without 
her  invoking  the  aid  of  the  laws  in  this  behalf.  But  this  your  li- 
bellant's  last  hope  was  suddenly  dashed  to  the  ground  by  the  arri- 
val of  a  note  or  letter  from  the  said  John  M'Dermott,  directed  to 
her  host  the  said  Daniel  Henkle,  on  the  27th  July  last  past,  of 
which  the  following  is  a  copy,  to  wit : 

MR.  DANIEL  HENKLE — 

SIR  :  I  understand  that  there  is  a  female  person  stopping  at 
your  house  who  is  trying  to  make  it  known  to  the  people  of  Nor- 
ristown  that  she  is  my  wife.  I  deny  knowing  or  of  ever  having 
married  such  person,  nor  yet  will  I  recognise  any  such  person  my 
wife  as  is  described  to  be  at  your  house.  I  notify  you  not  to  trust 
or  harbour  any  such  person  on  my  account,  as  I  will  not  be  an- 
swerable for  the  same. 

I  am  your  friend  respectfully, 

JN.  M'DERMOTT. 

Sir,  the  sooner  that  person  is  from  your  house,  the  better. 

Your  libellant,  therefore,  finding  herself  utterly  and  hopelessly 
abandoned  by  her  said  husband,  the  said  John  M'Dermott,  in  a 
strange  land,  and  upon  the  mercy  and  the  sympathy  of  strangers, 
charged  in  the  presence  of  those  strangers  as  a  base  impostor  that 
was  utterly  unworthy  of  their  sympathies,  by  him  from  whom  she 
thought  herself  entitled  to  look  for  sympathy,  protection  and  sup- 
port, by  all  the  laws  of  Divine  and  human  sanction,  has  at  length 
resolved  to  appeal  to  these  laws.  She,  the  said  libellant,  now  most 
humbly  represents  to  this  honourable  court  that  the  said  John 
M'Dermott,  from  the  said  25th  July  1843,  hath,  the  said  parties 
being  at  that  time  resident  at  Norristown  aforesaid,  wilfully  and 
maliciously  absented  himself  from  the  habitation  of  this  libellant, 
and  abandoned  his  family  without  just  or  reasonable  cause,  and 
has,  from  the  said  date,  persisted  in  such  desertion.  Wherefore 
your  libellant  prays  your  honours  that  a  subpoena  may  issue  from 
the  said  court,  directed  to  the  said  John  M'Dermott,  commanding 
him  to  appear  at  the  next  November  Term  of  the  said  court  to 
answer  this  petition  ;  and  also  that  a  decree  of  the  said  court  may 
be  given,  granting  this  libellant  a  divorce  from  bed  and  board,  and 
also  allowing  her  such  alimony  as  the  said  John  M'Dermott's  cir- 
cumstances will  admit  of,  so  as  the  same  do  not  exceed  the  third 
part  of  the  annual  profit  or  income  of  his  estate,  or  of  his  occupa- 
tion or  labour.  And  the  said  libellant  as  in  duty  bound  will  ever 
pray,  &c. 

A  subpoena  was  awarded  by  the  court,  T.  B.,  on  the  19th  Au- 
gust 1843.  To  this  petition  and  subpoena  the  respondent,  on  the 
24th  February  1844,  filed  the  following  demurrer  and  answer: 

VIII. W 
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The  said  John  M'Dermott,  saving  and  reserving  to  himself  all 
and  all  manner  of  benefit  of  exception  to  the  manifold  errors  in  the 
said  libel  contained,  for  answer  thereto,  or  such  part  thereof  as  he 
is  at  this  time  required  to  answer,  answereth  and  saith,  that  the 
said  petition  or  libel  of  the  said  libellant,  and  the  matters  therein 
contained,  in  manner  and  form  as  the  same  are  therein  stated  and 
set  forth,  are  not  sufficient  in  law  for  the  said  libellant  to  have  or 
maintain  her  aforesaid  action  of  divorce  against  him,  the  said  John 
M'Dermott,  and  that  he,  the  said  John  M'Dermott,  is  not  bound 
by  the  law  of  the  land  to  answer  unto  the  same,  and  this  he  is 
ready  to  verify. 

And  this  respondent  further  saith,  that  the  said  libellant  hath 
not  resided  in  the  State  of  Pennsylvania  one  whole  year  next 
before  the  presenting  of  her  said  libel,  and  is  not  a  citizen  thereof, 
nor  is  the  same  alleged  or  attempted  to  be  alleged  in  the  aforesaid 
libel ;  wherefore  for  want  of  a  sufficient  libel  and  affidavit  in  this 
behalf,  the  said  John  M'Dermott  prays  judgment,  and  that  the  said 
libellant  may  be  barred  from  having  or  maintaining  her  aforesaid 
action  of  divorce  against  him. 

And  the  said  respondent,  for  further  plea  in  this  behalf,  saith 
that  each  and  every  the  allegations  contained  in  the  said  libel  of 
her  the  said  libellant  are  hereby  expressly  traversed  and  denied ; 
and  of  this  the  said  respondent  puts  himself  upon  the  country,  &c. 

On  the  1st  March  1844  the  court  on  argument  gave  judgment 
for  the  plaintiff  on  the  demurrer.  Same  day,  leave  was  given  to 
amend  the  answer  and  to  put  in  oath.  On  the  15th  April  1844 
the  respondent  filed  the  following  amended  answer : 

This  defendant  saving  and  reserving  to  himself  all  manner  of 
benefit  and  advantage  of  exception  to  the  manifold  untruths,  un- 
certainties and  imperfections  in  the  said  libel  contained,  for  answer 
thereto,  or  unto  so  much  thereof  as  this  defendant  is  advised  is  in 
any  way  material  for  him  to  answer  to,  answereth  and  saith  that 
he  cannot  admit  that  he,  this  defendant,  was  ever  lawfully  bound 
in  holy  matrimony  and  married  to  the  said  libellant,  or  that  they 
lived  and  cohabited  together  as  man  and  wife,  or  that  they  were 
so  deemed  and  reputed  by  their  neighbours  and  acquaintances  for 
the  period  stated  in  the  said  libel  or  for  any  other  time,  unless  the 
following  statement  of  facts,  which  this  defendant  avers,  shall  in 
law  amount  to  such  lawful  marriage  and  cohabitation  as  the  said 
libellant  supposes.  This  defendant  avers  and  admits  that  he  knew 
the  said  libellant  in  the  county  of  Cavan,  in  Ireland ;  that  some 
time  in  the  year  1831  or  about  that  time  the  said  libellant  was 
living  at  service  in  the  family  of  defendant's  father,  where  defend- 
ant then  resided,  and  continued  so  at  service  there  for  the  space 
of  about  six  months,  when  she  was  discharged  in  consequence  as 
defendant  believes,  of  the  discovery  of  an  illicit  intercourse  be- 
tween said  libellant  and  this  defendant ;  that  after  her  dismissal 
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this  defendant  visited  her  at  her  father's  house,  and  some  time 
after  this  defendant  was  at  Cootehill,  a  market  town  in  Ireland, 
some  miles  from  home,  and  there  met  libellant  with  her  mother 
and  two  cousins ;  that  said  libellant  and  her  mother  then  told 
defendant  that  libellant  was  in  the  family-way,  and  that  he  must 
marry  her  or  that  bodily  harm  would  ensue,  and  proposed  that 
they  should  at  once  be  married.  Defendant  knowing  that  the 
brothers  of  libellant  were  vicious,  bullying  characters,  was  some- 
what intimidated  and  consented  to  be  married.  Bishop  Brown 
was  applied  to  to  perform  the  ceremony,  who,  after  inquiring  into 
the  circumstances  refused  to  do  so;  parties  then  remained  at  the 
tavern  drinking  until  evening.  Libellant's  mother  proposed  that 
libellant  and  defendant  should  that  night  be  married,  and  that  they 
would  go  to  a  priest  near  the  road  leading  from  said  market  town. 
Under  the  belief  that  the  said  libellant  was  enceinte  by  him  as 
represented  by  her  and  the  mother,  and  under  the  fear  of  bodily 
harm  from  the  brothers  of  said  libellant,  this  defendant  consented, 
and  the  marriage  ceremony  was  accordingly  performed  by  said 
priest,  between  eleven  and  twelve  o'clock  of  that  night — the  mo- 
ther of  libellant  paid  the  priest  for  his  services,  and  each  of  the 
parties  retired  to  their  respective  homes.  When  this  clandestine 
ceremony  became  known  to  defendant's  parents,  he,  this  defendant, 
was  driven  from  home  and  remained  away  about  six  weeks,  when 
through  the  intervention  of  friends  a  reconciliation  was  brought 
about,  and  defendant  was  again  received  by  his  parents,  but  on 
the  condition  that  he  the  defendant  would  have  no  intercourse 
whatever  with  the  said  libellant.  For  the  space  of  near  two  years 
after  this,  defendant  continued  to  reside  with  his  parents  and  libel- 
lant with  her  parents,  and  although  defendant  acknowledges  that 
during  this  time  he  occasionally  visited  her,  yet  it  was  always 
clandestinely  and  without  the  knowledge  of  his,  the  defendant's 
parents  or  friends.  The  defendant  then  went  to  reside  with  a 
cousin,  about  fifteen  miles  distant,  where  he  remained  about  six 
months ;  during  defendant's  residence  at  this  latter  place,  he  visited 
libellant  twice,  after  which  defendant  came  to  America  where  he 
has  resided  ever  since.  The  defendant  further  avers  that  the  repre- 
sentations by  the  said  libellant  and  her  mother  that  she  was  en- 
ceinte by  him,  which  was  used  as  a  means  for  coercing  him  to 
consent  to  the  performance  of  the  marriage  ceremony,  was  ficti- 
tious and  untrue,  as  the  child  was  not  born  for  near  eighteen 
months  after  that  time.  The  defendant  expressly  denies  that  he 
ever  lived  with  the  said  libellant  as  man  and  wife,  either  in  Ire- 
land or  elsewhere,  but  that  their  intercourse  with  each  other  before 
the  performance  of  the  aforesaid  ceremony  and  the  cohabitation 
afterwards,  was  as  before  stated.  The  defendant  further  expressly 
denies  that  he,  this  defendant  and  libellant,  ever  resided  together 
at  Norristown  or  at  any  other  place  in  the  United  States — or  that 
he,  this  defendant,  ever  wilfully  and  maliciously  absented  himself 
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from  the  habitation  of  said  libellant  and  abandoned  his  family. 
But  on  the  contrary,  that  he  continues  to  reside  at  Norristown,  as 
and  where  he  has  resided  for  many  years,  and  where  he  supports 
and  maintains  himself  by  his  industry  —  and  defendant  further 
avers  that  he  is  informed  and  believes  that  the  child  of  the  said 
libellant  was,  after  the  departure  of  defendant  from  Ireland,  taken 
by  defendant's  parents  a'nd  supported  by  them  without  any  charge 
to  libellant,  and  that  the  said  libellant  never  had  her  habitation 
with  the  defendant,  nor  the  defendant  with  the  libellant,  at  Nor- 
ristown, as  is  alleged  by  said  libellant  in  her  petition  or  elsewhere. 
All  which  matters  and  things  this  defendant  is  ready  to  aver, 
maintain  and  prove,  as  this  honourable  court  shall  award,  and 
therefore  prays  to  be  hence  dismissed,  &c. 

On  the  15th  August  1844  the  court  below  decreed  a  separation 
from  bed  and  board ;  and  that  the  respondent  should  pay  to  the 
libellant  the  sum  of  $50  on  or  before  the  15th  September  following; 
and  $20  quarterly  from  and  after  that  day,  for  her  support  and 
maintenance,  and  pay  also  the  costs  of  the  libellant. 

Errors  assigned : 

1.  The  court  erred  in  deciding  against  the  respondent  on  the 
demurrer. 

2.  The  court  had  no  jurisdiction,  as  the  alleged  cause  of  divorce 
occurred  out  of  the  State  of  Pennsylvania. 

3.  There  is  no  evidence  to  sustain  the  application  on  the  part 
of  the  libellant. 

Freedly  and  Mallery,  for  the  appellant,  contended  that  the  court 
below  had  no  jurisdiction. 

Dimond  and  Tilghman,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — There  is  no  question  that  the  courts  here  have 
not  jurisdiction  of  marital  duties  abroad;  and  were  we  required 
to  decree  alimony  for  desertion  before  the  parties  were  domiciled 
in  the  State,  we  would  be  bound  to  refuse  it.  But  the  refusal  of 
a  foreigner  to  receive  his  wife,  when  she  has  followed  him  hither, 
is  a  virtual  turning  of  her  out  of  doors.  Our  statute  is  a  municipal 
regulation  for  the  protection  of  the  community  as  well  as  the  wife. 
Now  whatever  may  be  the  demerits  of  either  party  as  to  transac- 
tions in  Ireland,  about  which  we  know  nothing,  it  is  sufficient  for 
the  purposes  of  the  present  adjudication  that  the  libellant  is  the 
lawful  wife  of  the  respondent,  and  that  when  she  rejoined  him 
here  he  refused  to  maintain  her.  It  is  proper  therefore  that  he, 
and  not  the  community,  bear  the  burthen  of  her  support. 

Decree  affirmed. 
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Welsh  against  Speakman. 

The  existence  of  a  partnership  may  be  proved  by  the  separate  admissions  of 
all  who  are  sued,  or  by  the  acts,  declarations,  and  conduct  of  the  parties,  the  act 
of  one,  the  declarations  of  another,  and  the  acknowledgment  or  conduct  (when 
the  firm  consists  of  three  persons)  of  the  third. 

It  cannot  be  proved  by  the  act  of  one  only,  if  the  plaintiff  fails  as  to  the  rest, 
but  the  whole  testimony  taken  together  may  show  it,  if  each  and  every  one  is 
connected  together  by  their  own  admissions  or  acknowledgments. 

To  effect  this  the  plaintiff  has  a  right  to  prove  one  thing  at  a  time,  to  add  fact 
to  fact,  from  which  the  jury  may  infer  the  partnership. 

Held,  therefore,  that  where  the  plaintiff  showed  a  store  existing,  packages  sent 
there  marked  W.  S.  &  Son,  that  W.  S.  was  frequently  there  so  as  to  be  likely  to 
see  the  goods  so  marked,  and  other  grounds  for  inferring  partnership: 

1.  The  plaintiff  might  give  in  evidence  as  against  the  son  the  admissions  of  the 
son  that  he  was  a  partner,  and  proof  that  bills  of  goods  furnished  for  the  store  were 
rendered  in  the  name  of  both. 

2.  It  made  no  difference  that  the  father  being  dead  and  the  son  insolvent,  the 
suit  was  against  the  executors  of  the  father. 

3.  The  day-book,  ledger,  and  books  of  account  of  the  defendant  were  evidence. 

4.  And  if  the  court  has  first  rejected  evidence  of  books,  but  afterwards  admits 
them,  the  proper  course  is  for  the  party  who  offered  it,  if  a  witness  who  was  to 
give  explanatory  evidence  has  since  been  discharged,  to  move  to  dismiss  the  jury 
or  for  a  postponement  of  the  case ;  he  cannot  go  on  and  take  the  chance  of  a  ver- 
dict and  then  assign  the  rejection  as  error. 

5.  The  defendants  might  show  the  course  and  manner  of  doing  business  at  the 
store  before  the  controversy — as  that  the  sign  was  in  the  name  of  the  son — that 
the  bills  were  made  out  in  his  name,  and  that  suits  were  brought  before  a  justice 
in  his  name. 

6.  The  defendants  might  show  that  the  son  procured  an  insurance  against  fire 
on  goods  in  the  store  in  the  name  of  the  firm,  and  that  a  fire  having  taken  place, 
it  was  settled  by  compromise  after  suit  brought,  and  the  son  recovered  the  money. 

ERROR  to  the  Common  Pleas  of  Chester  county,  where  a 
judgment  was  rendered  for  the  defendants  below,  the  defendants  in 
error. 

This  was  an  action  of  assumpsit,  brought  by  Welsh,  Longenecker 
&  Co.  against  the  executors  of  William  Speakman,  Senior,  de- 
ceased, for  goods  sold  and  delivered  to  the  testator  and  William 
Speakman,  Junior,  trading  under  the  firm  of  William  Speakman 
&  Son. 

The  declaration  averred  the  insolvency  of  William  Speakman, 
Jun.  The  defendants  pleaded  the  general  issue.  The  main  ques- 
tion, on  the  trial,  was  whether  William  Speakman,  Sen.,  was  con- 
nected in  partnership  with  his  son,  William  Speakman,  Jun.,  as 
the  plaintiffs  alleged  he  was,  in  a  store  at  Edgmont,  Delaware 
county.  The  following  bills  of  exception  were  taken  by  the 
plaintiffs  during  the  course  of  the  trial. 

A  witness  for  the  plaintiffs  having  stated  that  in  the  spring  of 
VIH.  —  33  w* 
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1840,  he,  as  clerk  to  Welsh,  Cameron  &  Co.,  sold  goods  to  Wil- 
liam Spcakman,  Sen.,  and  his  son,  both  being  present,  on  the  credit 
of  William  Speakman  &  Son,  though  marked  for  William  Speak- 
man,  Jun.,  the  plaintiffs  asked  him :  "  Would  you,  or  not,  have 
sold  the  bill  of  goods  on  the  credit  of  William  Speakman,  Jun., 
alone  ?"  The  defendants  objected ;  the  court  sustained  the  objec- 
tion and  sealed  a  bill  of  exception. 

2.  A  witness  for  the  plaintiffs  proved  that  he  attended  the  Edg- 
mont  store  for   Mr  Speakman,  from  March  1840   to  December 
1842,  and  most  of  the  goods  that  came  there  were  marked  William 
Speakman  &.  Son.     The  plaintiffs  then  asked  him :  "  How  were 
the  bills  made  out  ?"    The  defendants  objected  to  the  question ; 
the  court  overruled  it  and  the  plaintiffs  excepted. 

3.  The  plaintiffs  offered  the  bills  of  various  merchants  in  Phila- 
delphia for  goods  purchased  during  the  years  1840  and  1841, 
charged  to  William  Speakman  &  Son,  and  receipts  therefor.  The 
defendants  objected,  the  court  overruled  the  evidence,  and  sealed 
a  bill  of  exceptions. 

4.  The  plaintiffs  then  offered  in  evidence  the  books  of  account 
kept  in  the  store  at  Edgmont.  The  defendants  objected,  the  court 
sustained  the  objection,  and  sealed  a  bill  of  exceptions.  The  court 
subsequently  said  they  had  probably  fallen  into  an  error  in  over- 
ruling this  evidence,  and  permitted  the  plaintiffs  to  give  it ;  which 
the  plaintiffs  declined,  on  the  ground  that  they  had  designed  to 
give  it  in  connection  with  explanatory  testimony  which  was  not 
now  at  hand. 

5.  The  plaintiffs  offered  three  promissory  notes  dated  in  August 
1842,  drawn  by  William  Speakman  &  Son  in  favour  of  John 
Trucks  or  order.     The  defendants  objected,  the  court  sustained 
the  objection,  and  sealed  a  bill  of  exceptions. 

6.  7,  8.   After   various   other  testimony  had   intervened,  the 
plaintiffs  again  offered  separately  the  same  bills  of  goods  mention- 
ed in  the  3d  exception.     The  court  again  rejected  them,  and  on 
the  objection  of  the  defendants,  sealed  a  bill  of  exceptions. 

9.  The  plaintiffs  offered  the  day-book  of  William  Speakman  & 
Son,  kept  at  Edgmont.     The  defendants  objected,  the  court  over- 
ruled the  evidence,  and  the  plaintiffs  excepted. 

10.  The  plaintiffs  offered  in  evidence  the  ledger  of  William 
Speakman  &  Son,  kept  in  the  store  at  Edgmont.    The  defendants 
objected,  the  court  sustained  the  objection,  and  the  plaintiffs  ex- 
cepted. 

11.  The  defendants  called  a  witness,  who  stated  that  he  dealt 
with  the  store  at  Edgmont,  and  produced  three  bills  furnished 
him,  made  out  in  William  Speakman,  Jun.'s  handwriting  and  in 
his  name,  dated  in  1842  and  1843,  for  goods  sold  in  1842.     The 
defendants  then  asked  him  as  follows :  "  Look  at  these  bills,  state 
the  date  of  them,  in  whose  name  made  out,  and  the  amount." 
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The  plaintiffs  objected,  the  court  overruled  the  objection,  and  the 
plaintiffs  excepted. 

12.  A  justice  of  the  peace  proved  in  behalf  of  the  defendants 
that  suits  were  instituted  before   him   to  recover  accounts  due 
Edgmont  store,  brought  to  him  by  William  Speakman,  Jun.    The 
defendants  then  asked  him  whether  he  brought  suits  in  the  name 
of  William  Speakman,  Jun.     The  plaintiffs  objected ;  the  court, 
after  the  witness  had  stated  on  a  question  by  them,  that  the  bills 
were  in  the  name  of  William  Speakman,  Jun.,  overruled  the  objec- 
tion, and  the  plaintiffs  excepted. 

13.  A  witness  for  the  defendants,  having  stated  his  boarding 
with  William  Speakman,  Jun.  at  Edgmont  from  March  to  Christ- 
mas 1840,  and  the  mode  in  which  the  goods  were  marked  that 
arrived  at  the  store,  the  defendants  asked  him  to  state  what  means 
William  Speakman,  Jun.  had  to  go  into  partnership  ?     The  plain- 
tiffs objected,  the  court  overruled  the  objection,  and  the  plaintiffs 
excepted. 

14.  Another  justice  of  the  peace  stated  on  behalf  of  the  defend- 
ants, that  William  Speakman,  Jun.  called  on  him  to  collect  three 
bills  in  August  1841,  and  process  issued  on  two  of  them.     The 
plaintiffs  objected  to  his  testimony,  the  court  overruled  the  objec- 
tion, and  the  plaintiffs  excepted. 

15.  The  witness  then  stated  the  bills  were  for  debts  contracted 
at  Edgmont  store,  and  they  were  recovered  and  satisfaction  en- 
tered by  William  Speakman,  Jun.     The  defendants  then  offered 
in  evidence  the  bills  which  were  in  the  name,  some  of  William 
Speakman,  others  of  William  Speakman,  Jun.     The  plaintiffs  ob- 
jected, the  court  overruled  the  objection,  and  the  plaintiffs  ex- 
cepted. 

16.  The  defendants  offered  to  prove  by  the  Secretary  of  the 
American  Fire  Insurance  Company,  that  in  January  1842,  Wil- 
liam Speakman,  Jun.  procured  insurance  against  fire  on  the  stock 
of  goods  at  Edgmont  in  $5000,  under  an  order  signed  by  William 
Speakman,  Jun.   with  the  name  or  firm  of  William  Speakman  & 
Son,  and  in  consequence  of  a  fire,  soon  after  was  paid  the  sum  of 
$1800  for  the  loss,  that  being  the  amount  settled  in  1844  by  com- 
promise after  suit  brought  and  arbitration.     The  whole  business 
was  managed  by  William  Speakman,  Jun.,  and  the  witness  never 
saw  the  elder  Mr  Speakman.     With  this  evidence  the  defendants 
offered  in  evidence  the  policy  of  insurance  in  $5000,  dated  21st 
January  1842,  by  which  William  Speakman  &  Son  were  insured 
on  store  goods  at  Edgmont.  To  this  evidence  the  plaintiffs  object- 
ed, the  court  overruled  the  objection,  and  sealed  a  bill  of  excep- 
tions. 

Errors  were  now  assigned  in  the  matters  contained  in  the  bills 
of  exception. 

Lewis  and  J.  M.  Read,  for  the  plaintiffs  in  error,  referred  to  4 
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Whart.  367;  11  Serg.  $  Rawle  372;  2  Whart.  553,  561 ;  1  Watts 
4-  Serg.  338 ;  2  Jttzto  277 ;  10  Ibid.  101 ;  6  Ibid.  698. 

Darlington  v.  Meredith,  contra,  cited  6  Whart.  148 ;  1  FFAarJ . 
313. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  This  is  an  action  of  assumpsit  for  goods  sold  and 
delivered  to  William  Speakman  and  William  Speakman,  Jun., 
trading  under  the  firm  of  William  Speakman  &  Son.  The  de- 
claration sets  out  the  cause  of  action,  avers  the  insolvency  of 
William  Speakman,  Jun.,  and  the  death  of  William  Speakman, 
Sen.  The  suit  is  brought  to  recover  the  amount  due  from  the 
.executors  of  William  Speakman,  Sen.  The  defendants  pleaded  the 
general  issue,  and  on  the  trial  the  cause  turned  on  two  points ; 
first,  the  insolvency  of  William  Speakman,  Jun.,  and  secondly,  the 
partnership  of  William  Speakman  &  Son.  It  was  admitted  that 
the  goods  were  sold  and  delivered  to  William  Speakman,  Jun.,  and 
the  principal  point  in  controversy  was  the  alleged  partnership. 

The  admission  of  one  of  the  defendants  sued  as  partner,  that  he 
and  others  composed  the  firm,  has  been  ruled  to  be  evidence.  The 
existence  of  a  partnership  may  be  proved  by  the  separate  admis- 
sions of  all  who  are  sued.  The  law  does  not  require  direct  and 
positive  proof  for  this  purpose ;  for  it  may  be  proved  by  the  acts, 
declarations  and  conduct  of  the  parties,  by  the  act  of  one,  the  de- 
clarations of  another,  and  the  acknowledgment  or  conduct  (where 
the  firm  consists  of  three  persons)  of  the  third.  It  cannot,  how- 
ever, be  proved  by  the  act  of  one  only,  but  the  whole  testimony  taken 
together  may  be  and  frequently  is  adjudged  competent  evidence 
of  partnership.  It  is  sometimes  said  that  the  admission  of  one  is 
not  evidence  against  the  others,  by  which  is  meant  that  where  the 
plaintiff  fails  in  his  proof  against  any  one  member  of  the  alleged 
firm,  he  cannot  recover,  however  strong  and  overwhelming  may 
be  the  evidence  arising  from  the  admissions  or  conduct  of  the  other 
defendants  who  are  sued ;  for  in  order  to  sustain  his  case,  he  must 
connect  each  and  every  one  by  their  own  admissions  or  acknow- 
ledgments. But  to  effect  this,  the  plaintiff  has  a  right  to  prove 
one  thing  at  a  time,  to  add  fact  to  fact,  from  which  the  jury,  who 
must  judge  from  the  whole  case,  may  infer  the  existence  of  the 
partnership.  4  Whart.  367;  11  Serg.  fy  Rawle  372;  2  Whart. 
553,  561 ;  1  Watts  fy  Serg.  338. 

And  this  course  is  permitted,  because  where  there  are  no  arti- 
cles of  copartnership,  or  they  are  suppressed,  and  no  persons  pre- 
sent at  the  contract,  it  would  be  impossible  to  prove  a  partnership, 
and  thus  the  justice  of  the  case  would  in  many  cases  be  perverted. 

To  support  his  case,  the  plaintiff  in  the  first  place  proved  certain 
confessions  of  the  testator.  Evidence  was  given  that  various 
packages  of  goods  at  different  times  were  sent  to  the  store  at  Edg- 


Dec.  1844.]  OF  PENNSYLVANIA.  261 

[Welsh  v.  Speakman.] 

mont,  where  the  business  of  the  firm  was  transacted,  marked 
William  Speakman  &  Son ;  that  the  testator  was  frequently  at  the 
store,  and  in  a  situation  where  it  is  more  than  probable  he  may 
have  seen  the  goods  so  marked.  Other  evidence  was  also  given 
which  together  raise  a  strong  inference  that  William  Speakman, 
Sen.  was  connected  in  business  with  his  son.  After  these  preli- 
minary steps,  the  plaintiffs  offer  the  evidence  contained  in  the  2d, 
3d,  5th,  7th,  8th  and  9th  bills,  which  in  effect  was  an  offer  to  show 
by  the  admissions  of  William  Speakman,  Jun.  that  he  also  was  a 
member  of  the  firm ;  and  upon  the  principles  above  admitted,  we 
think  this  evidence  clearly  admissible.  Had  the  suit  been  brought 
against  both,  it  would  hardly  admit  of  argument.  The  testimony 
rejected  by  the  court  shows  that  the  bills  of  goods  furnished  for 
the  store  at  Edgmont  were  rendered  in  the  name  of  William 
Speakman  &  Son.  It  was,  therefore,  pregnant  evidence  against 
William  Speakman,  Jun.,  to  whom  the  bills  were  sent ;  for  the  in- 
ference is  irresistible  that  it  was  done  with  his  consent  and  by  his 
orders ;  for  unless  there  was  a  connection  between  them  in  busi- 
ness, the  error,  it  is  reasonable  to  suppose,  would  have  been  im- 
mediately corrected.  As  then  it  would  have  been  evidence  if  the 
suit  had  been  brought  against  both,  is  there  anything  in  the  man- 
ner the  suit  is  instituted  which  prevents  its  being  received  ?  The 
suit  is  brought  against  the  executors  of  the  solvent  partner  to 
prevent  a  failure  of  justice.  By  the  death  of  the  father  the  action 
survives  against  the  son,  who  at  law  (being  vested  with  the  part- 
nership funds)  is  alone  liable ;  but  he  having  become  insolvent,  it 
would  be  fruitless  to  proceed  against  him ;  hence,  in  this  State, 
where  we  have  no  Court  of  Chancery,  we  aver  the  insolvency  of 
the  surviving  partner,  and  proceed  against  the  executors  of  the 
deceased  partner.  Now  conceding  that  proof  alone  against  the 
deceased  partner  would  be  all  that  is  required  (a  point  by  no 
means  clear),  yet  why  should  the  plaintiff  be  prevented  from 
strengthening  his  case  by  testimony  of  the  admissions  of  the  sur- 
viving partner?  It  certainly  adds  force  to  the  allegation  of  the 
existence  of  the  partnership,  a  principal  and  material  fact  that  it 
is  indispensable  the  plaintiff  should  establish  to  sustain  his  action. 
We  are  therefore  of  the  opinion  the  court  erred  in  ruling  out  the 
evidence  contained  in  the  2d,  3d,  5th,  7th,  8th  and  9th  bills. 

We  also  think,  for  the  same  reason,  the  court  should  have  re- 
ceived the  plaintiff's  offer  of  the  day-book  and  ledger.  Of  this 
the  court  were  afterwards  convinced,  and,  in  a  subsequent  stage 
of  the  cause,  said  they  might  be  given  in  evidence ;  but  this  offer 
the  counsel  for  the  plaintiff  declined,  stating  that  he  had  designed 
to  give  the  books  in  evidence  in  connection  with  some  explanatory 
testimony  not  now  at  hand,  the  witness  having  been  discharged. 
On  this  state  of  facts  two  courses  were  open  to  the  plaintiff — 
either  to  request  that  a  juror  should  be  withdrawn,  or  that  the 
cause  should  be  postponed,  so  as  to  give  him  an  opportunity  to 
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send  for  his  witness.  If  either  course  had  been  pursued,  and  de- 
clined by  the  court,  there  would  be  some  ground  of  complaint ; 
but  where  such  a  request  has  been  omitted,  we  should  be  unwill- 
ing to  reverse  a  judgment  for  a  mistake  which  the  court  was  wil- 
ling and  offered  to  correct.  He  takes  the  chance  of  a  verdict,  and, 
having  failed,  he  cannot  now  assign  it  as  error. 

The  objections  to  the  evidence  in  the  llth  and  12th  bills,  which 
go  to  the  form  rather  than  the  substance  of  the  testimony,  can  be 
so  easily  obviated  on  another  trial,  that  it  requires  no  comment. 
It  involves  no  principle  which  can  be  useful  in  another  trial. 

It  is  competent  for  the  defendants  to  show  the  course  or  manner 
of  doing  business  at  the  Edgmont  store  before  any  controversy 
arose ;  as,  for  example,  that  the  sign  was  in  the  name  of  William 
Speakman,  Jun. ;  that  the  books  were  kept  in  his  name ;  that  the 
bills  were  so  made  out,  and  that  suits  were  before  a  justice  in  his 
name.  And,  as  I  understand  it,  this  was  the  design  of  the  testi- 
mony contained  in  the  14th  and  15th  bills.  The  evidence,  we 
think,  was  properly  received. 

The  evidence,  also,  in  the  16th  bill  was  properly  admitted  on 
the  issue  of  the  insolvency  of  William  Speakman,  Jun. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Cochran  against  Perry. 

Partnership  by  written  articles :  the  act  by  which  the  plaintiff  was  alleged  to 
have  retired,  and  that  by  which  the  defendants  were  alleged  to  have  continued 
the  firm,  was  reduced  to  writing :  parol  proof  is  inadmissible  to  show  that  the 
defendants  only  were  partners  when  the  plaintiff  performed  services. 

A  partnership  is  dissolved  when  one  of  the  partners  sells  his  share  to  a  stranger 
or  one  of  the  firm,  unless  otherwise  provided  by  agreement. 

W  here  articles  of  partnership  provided  for  the  transfer  of  shares  by  members, 
subject  to  restrictions,  that  a  shareholder,  after  such  transfer,  should  cease  to  be 
a  member,  that  the  company  should  keep  books,  and  the  persons  becoming  mem- 
bers by  transfer  on  the  books  should  be  entitled  to  receive  a  certificate  in  a  parti- 
cular form,  the  plaintiff  executed  an  agreement  to  transfer,  not  entered  on  the 
books,  to  two  of  his  copartners.  Held,  that  this  was  either  a  present  transfer, 
which  dissolved  the  partnership,  or  an  executory  agreement,  which  left  him  stand- 
ing as  a  member. 

A  subsequent  ratification  of  a  transfer  by  the  other  partner  on  a  condition  not 
performed  makes  no  difference  in  the  relations  of  the  partners  towards  each  other. 

After  a  transfer  not  completed,  no  action  lies  by  the  party  transferring  against 
the  other  partners,  but  account  render. 

And  to  make  such  ratification  binding,  all  the  partners  must  join  in  it 

THIS  case  came  up  on  exceptions  to  the  opinion  of  Mr  Justice 
ROGERS,  before  whom  it  was  tried  on  the  28th  December  1843, 
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and  who  directed  a  nonsuit.  It  was  an  action  brought  in  the  Su- 
preme Court  by  Richard  Cochran  against  William  Perry,  Andrew 
Cochran,  John  D.  Beers,  and  Gates  Wilcox,  late  trading  as  the 
Williamsport  and  Philadelphia  Lumber  Company.  Perry  alone 
was  served  with  process,  and  appeared  and  pleaded.  The  rest 
were  returned  not  summoned.  The  plaintiff's  demand  was  for 
services  rendered  to  the  defendants.  After  reading  several  depo- 
sitions, he  offered  Andrew  Cochran,  one  of  the  defendants  not 
summoned  (and  who  was  willing  to  testify),  as  a  witness  to  prove 
the  partnership  of  the  defendants.  The  defendants  objected  to  his 
competency.  The  court  sustained  the  objection,  and  the  plaintiff 
excepted. 

The  plaintiff  then  gave  in  evidence  articles  of  agreement,  dated 
31st  May  1842,  between  William  Perry,  John  D.  Beers  and  Andrew 
Cochran  respectively,  reciting  that  these  parties,  together  with 
Richard  Cochran  and  Gates  Wilcox,  entered,  on  the  19th  Novem- 
ber, 1839,  into  articles  of  copartnership,  under  the  style  and  title 
of  the  Williamsport  and  Philadelphia  Lumber  Company,  a  copy 
of  which  was  annexed  (marked  A),  and  the  whole  of  the  beneficial 
interest  in  the  property  of  the  company  had  become  vested  in  the 
parties  to  these  presents  and  the  said  Gates  Wilcox,  although 
some  of  the  shares  of  the  stock  of  the  company  were  nominally 
vested  in  others ;  and  that  these  parties  and  Gates  Wilcox,  on  the 
25th  October  1841  (the  whole  of  the  stock  really  representing  an 
interest  being  then  vested  in  them),  entered  into  an  agreement  in 
writing,  as  per  copy  marked  (B),  for  the  sale  of  the  real  estate  of 
the  association ;  that  a  sale  took  place  on  the  24th  November  1841, 
and  the  whole  was  purchased  by  the  parties,  except  two  lots,  as  ap- 
peared by  schedule  (C).  That  they  were  in  debt;  that  the  inte- 
rests of  the  parties  and  of  Gates  Wilcox  were  represented  by  shares 
of  stock,  viz:  Wm.  Perry,  310  shares;  John  D.  Beers,  208  shares; 
Andrew  Cochran,  315  shares,  and  Gates  Wilcox  167  shares — total, 
1000  shares — the  whole  amount  of  stock  representing  the  whole 
property  of  the  association.  It  then  recites  the  means  applicable 
to  paying  debts,  consisting,  first,  of  personal  estate,  and,  secondly, 
proceeds  of  sale  of  real  estate;  therefore,  for  the  purpose  of  finally 
dissolving  the  concern,  and  winding  up  its  affairs,  and  producing 
means  to  pay  debts,  &c.,  it  was  agreed  that  Wm.  Perry  should 
purchase  and  take  a  certain  number  of  acres  at  certain  prices, 
John  D.  Beers  a  certain  other  number,  Andrew  Cochran  a  certain 
other  number,  and  conveyances  should  be  mutually  made.  That 
Gates  Wilcox  might  become  a  party  to  these  articles  at  any  time, 
expressing  his  assent  to  them  under  his  hand  and  seal,  and  there- 
upon he  should  be  considered  a  purchaser,  under  these  articles,  of 
the  two  lots,  <fec.;  and  all  the  covenants  should  be  construed  to 
extend  to  his  purchase,  and  he  considered  as  coming  in  under  and 
making  himself  subject  and  liable  equally  with  the  other  parties. 
And  it  was  further  agreed  that  the  said  association  be,  and  is  from 
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henceforth,  dissolved,  except  so  far  as  joint  action  is  necessary  to 
the  winding  up  and  settling  its  concerns ;  and  for  that  purpose  the 
parties  were  to  sell  the  lumber  and  convert  logs  into  lumber,  the 
residue  of  debts  not  thus  provided  for  to  be  assessed  on  the  pur- 
chasers of  the  real  estate,  in  the  ratio  of  stock,  &c.,  to  be  secured 
by  bond  and  mortgage.  In  conclusion  it  recites  that  it  is  assumed 
that  Gates  Wilcox  owns  the  shares  standing  in  the  names  of  G. 
Jones  and  G.  Griffin,  and  that  Andrew  Cochran  owns  the  shares 
standing  in  the  name  of  Richard  Cochran,  and  that  the  shares 
standing  in  the  name  of  James  Armstrong  are  merely  nominal,  he 
having  no  interest  therein;  and  that  stock  thus  held  should  be 
transferred  to  the  parties  in  the  books  of  the  company. 

The  articles  of  association  marked  (A),  above  referred  to,  were 
made  the  19th  November  1839,  between  Wm.  Perry,  Andrew 
Cochran,  J.  D.  Beers,  Richard  Cochran,  and  Gates  Wilcox.  It 
was  therein  recited  that  they  had  associated  with  the  object  of 
forming  a  joint  stock  company,  for  the  purpose  of  purchasing  tim- 
ber and  timber  lands,  and  mill-seats,  and  conducting  the  lumber 
business  in  Pennsylvania.  It  was  agreed  the  estate,  real  and  per- 
sonal, should  be  vested  in  William  Perry  and  Gates  Wilcox,  in 
trust  for  the  copartners,  their  heirs,  successors  and  assigns,  in  the 
manner  thereinafter  described,  they  to  make  a  declaration  of  trust. 
Various  articles  were  then  prescribed :  the  name  was  to  be  the 
Williamsport  and  Philadelphia  Lumber  Company ;  the  copartner- 
ship was  to  consist  of  the  parties,  and  such  other  person  or  per- 
sons as  might  become  members  thereof  in  the  manner  thereinafter 
provided.  The  capital  stock  was  to  consist  of  the  estate  real  and 
personal,  valued  at  $337,000. 

Fourth.  The  capital  stock  of  said  company  or  copartnership 
shall  be  divided  into  fifteen  hundred  shares,  valued  at  one  hundred 
dollars  each  share,  which  shares  shall  be  represented  by  certifi- 
cates to  be  issued  as  hereinafter  provided,  certifying  that  the 
holder  thereof  is  entitled  to  one  or  more  shares,  as  the  case  may 
be,  in  the  capital  stock  of  said  company  or  association,  said  shares 
to  be  transferable  on  the  books  of  the  company,  by  the  holders 
thereof  in  person,  or  by  power  of  attorney  as  hereafter  provided. 

Fifth.  Any  person  becoming  the  owner  or  holder  of  one  or 
more  shares,  as  aforesaid,  shall,  from  and  thereafter,  be  a  member 
of  said  company,  and  entitled  to  all  the  privileges  of  membership 
as  such,  as  fully  as  any  of  the  parties  hereto  are  or  may  be. 

Sixth.  Any  of  the  parties  hereto,  or  any  person  or  persons 
hereafter  becoming  members  of  said  company,  may,  by  person  or 
power  of  attorney,  transfer  to  such  other  person  or  persons  as  he 
or  they  may  choose,  subject  to  the  restrictions  hereinafter  men- 
tioned, all  or  any  of  the  shares  aforesaid  to  which  he  or  they  may 
be  entitled;  but  on  the  transfer  aforesaid  of  all  such  share  or 
shares  to  which  he  or  they  may  be  entitled,  such  person  or  per- 
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sons  shall  cease  to  be,  from  and  thereafter,  a  member  of  said 
company. 

Fourteenth.  All  persons  becoming  shareholders  in  said  com- 
pany by  transfer  on  the  books  as  aforesaid,  shall  be  entitled  to 
receive  a  certificate  or  certificates  signed  by  the  president,  who 
shall  be  appointed  by  said  directors  from  among  their  own  body, 
and  by  the  secretary,  which  certificates  shall  be  in  the  form  fol- 
lowing :  to  wit — 

"  Williamsport  and  Philadelphia  Lumber  Company. 
"  No  Shares  $100  each. 

This  is  to  certify  that  is  proprietor  of  shares 

of  the  capital  stock  and  beneficial  interests  of  the  Williamsport 
and  Philadelphia  Lumber  Company,  created  and  acquired  in  pur- 
suance of  the  articles  of  association  constituting  said  company. 
Each  share  is  of  the  par  value  of  one  hundred  dollars,  and  is  clear 
of  all  other  incumbrance  agreeably  to  the  articles  of  association, 
and  is  only  transferable  on  the  books  of  the  company  and  by  sur- 
render of  this  certificate. 

"  Philadelphia,         18      (  Trustees.  ) 

A.  B. 
Sec'y.  (      C.  D.     )  Pres't" 

2.  The  plaintiff  then  offered  Andrew  Cochran  as  a  witness  to 
prove  that  the  plaintiff  had  ceased  to  be  a  member  of  the  said 
company  before    the  period  at  which  the  cause  of  the  present 
action  arose.     The  defendants  objected  to  his  competency :  the 
court  rejected  the  witness  and  sealed  another  bill  of  exception. 

3.  The  plaintiff  then  offered  Andrew  Cochran  as  a  witness  to 
prove  the  handwriting  of  the  parties  to  an  agreement  dated  Janu- 
ary 31st  1840,  between  Cochran,  and  Perry,  and  the  plaintiff, 
Richard  Cochran,  for  the  sale  by  the  plaintiff  of  $12,000  worth  of 
stock  in  said  company,  in  order  to  show  that  the  plaintiff  was  not 
a  member  of  said  company  when  the  cause  of  action  accrued  :  the 
defendants,  however,  again  objected  to  his  competency ;  the  court 
sustained  the  objection  and  sealed  a  bill  of  exceptions. 

The  court  entered  a  nonsuit  and  the  plaintiff  excepted. 

M'Call,  for  plaintiff  in  error. 
Miller,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  unnecessary  to  consider  the  bills  of  excep- 
tions to  evidence,  as  the  testimony  proposed  was  clearly  inadmis- 
sible to  vary  or  contradict  the  written  evidence  on  which  the 
relation  of  the  parties  depended.  They  entered  into  partnership 
by  written  articles;  and  the  act  by  which  the  plaintiff  is  alleged 
to  have  retired,  as  well  as  the  act  by  which  the  defendants  are 
VIH.  —  34  x 
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alleged  to  have  continued  the  firm  without  him,  was  reduced  to 
writing;  consequently,  to  have  admitted  a  witness  to  establish  the 
existence  of  exclusive  partnership  between  the  defendants  when 
the  services  were  rendered,  would  have  allowed  the  legal  effect 
of  the  documents  to  be  controlled  by  parol  proof.  As  much  of  the 
plaintiff's  evidence  as  was  competent,  then,  being  before  the  jury, 
the  further  question  was  on  its  sufficiency  to  make  out  a  case. 

The  action  was  for  services  to  a  firm,  of  which  the  plaintiff  was, 
at  one  time,  confessedly  a  member;  and  it  was  necessary  for  him 
to  show  not  only  that  he  had  retired  from  it  in  order  to  avoid  an 
objection  to  the  form  of  the  action,  but  that  the  defendants  were 
partners  or  joint  contractors  when  the  services  were  rendered,  in 
order  to  entitle  him  to  recover  on  the  merits.  It  is  clear  that  a 
partner  cannot,  consistently  with  a  continuance  of  the  partner- 
ship, retire  from  the  firm,  or  introduce  another  into  it,  without  a 
provision  for  it  in  the  articles,  or  at  least  without  subsequent  rati- 
fication by  all  the  partners.  The  contract  of  partnership  is  founded 
in  personal  confidence  reposed  by  the  partners  in  each  other, 
which  they  may  be  unwilling  to  repose  in  a  substitute;  and  it  is 
for  this  reason  that  an  involuntary  transfer  by  judicial  sale  of  a 
partner's  share  in  the  concern,  has  been  held  to  dissolve  it.  Why 
should  not  a  voluntary  sale  of  it  have  the  same  effect  ?  It  has 
been  held  that  a  partner  cannot  transmit  his  capacity  to  act  as 
such,  by  will  or  intestacy ;  and  an  act  of  bankruptcy  is  an  imme- 
diate dissolution,  because  it  vests  his  share  in  the  partnership  in 
his  assignees.  There  can  be  no  doubt  that  the  same  effect  would 
be  produced  by  a  voluntary  transfer  to  a  stranger ;  and  there  is 
no  reason,  to  distinguish  it  from  such  a  transfer  to  one  or  more  of 
the  copartners.  The  partners  themselves  may  order  it  otherwise 
by  a  provision  in  the  articles;  or  by  subsequent  agreement;  but 
they  may  do  so  on  their  own  terms;  and  a  power  to  transfer  a 
partner's  share  to  a  copartner,  as  well  as  to  a  stranger,  must  be 
executed  in  the  manner,  and  in  conformity  to  the  conditions  pre- 
scribed. Partnerships  are  sometimes  formed  in  consideration  of 
peculiar  qualities  attributed  to  particular  members,  and  the  others 
may  be  unwilling  to  carry  on  the  business  without  them.  The 
fundamental  articles  in  this  case  prescribe  that  the  original  mem- 
bers or  their  successors  may  transfer  their  shares  subject  to  re- 
strictions ;  that  a  shareholder  shall  cease  to  be  a  member  after 
transfer;  that  the  company  shall  keep  transfer  books;  and  the 
persons  becoming  members  of  the  company  by  transfer  on  the 
books  shall  be  entitled  to  receive  a  certificate  in  a  particular  form. 
The  plaintiff  executed  an  agreement  of  transfer,  not  entered  on 
the  books,  to  two  of  his  copartners ;  and  it  presents  to  him  this 
dilemma :  it  was  either  a  present  transfer  which  dissolved  the 
partnership,  or  it  was  an  executory  agreement  which  left  it  stand- 
ing in  the  mean  time,  but  left  him  standing  also  a  member  of  it ; 
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and  on  the  one  or  the  other  horn  of  which  he  must  hang,  unless 
some  subsequent  act  of  the  defendants  has  released  him  from  it. 

The  agreement  subsequent  to  the  plaintiff's  irregular  transfer, 
by  which  it  was  declared  that  Andrew  Cochran  owns  the  shares 
standing  in  the  name  of  Richard  Cochran,  would  undoubtedly  be 
a  sufficient  act  of  confirmation  as  to  all  who  executed  it,  if  it  were 
unconditional;  but  it  was  also  declared  that  persons  having  stock 
standing  in  the  names  of  others,  must  forthwith  cause  the  same  to 
be  transferred  in  the  books  of  the  company ;  thus  evincing  an 
opinion,  well  founded  in  principles  of  law,  that  an  imperfect  trans- 
fer, though  it  pass  an  equitable  title  to  the  transferee,  introduces 
no  difference  into  the  relations  of  the  partners  with  each  other. 
But  the  confirmation  was  to  depend  on  a  condition  precedent, 
which  has  not  been  performed.  As  no  transfer  has  been  shown 
in  the  books,  the  plaintiff  remains  the  ostensible  owner  of  the 
shares  for  partnership  purposes,  and  a  member  of  the  firm  as  re- 
gards the  company ;  in  which  character  he  can  maintain  no  action 
against  his  copartners  but  account-render.  Even  had  the  confirma- 
tory clause  been  unconditional,  it  would  not  have  entitled  him 
to  recover  in  assumpsit  against  these  defendants,  inasmuch  as  one 
of  them  (Wilcox)  is  not  a  party  to  it.  He  neither  executed  it  nor 
did  any  other  act  to  dispense  with  the  original  articles  ;  and  as 
the  plaintiff  was  bound  to  prove  a  joint  contract  by  all,  he  cannot 
recover  against  them  on  the  ground  either  that  the  original  part- 
nership was  continued  or  a  new  one  formed. 

Judgment  affirmed. 


Felton  against  The  Commonwealth. 

Under  the  llth  section  of  the  Act  of  12th  April  1838,  and  the  33d  and  36th  sec- 
tions of  the  Act  of  7th  March  1840,  the  remaining  school  directors  have  the  power 
and  it  is  their  duty  to  declare  the  seat  of  a  director  vacant  whenever  the  cases 
contemplated  in  those  sections  arise,  as  well  in  the  county  of  Philadelphia  as  in 
other  parts  of  the  State. 

But  in  Penn  Township  this  power  and  duty  are  expressly  vested  by  the  33d 
section  of  the  Act  of  7th  March  1840,  in  the  remaining  directors  respectively  of 
each  of  its  election  districts  of  North  and  South  Penn. 

ERROR  to  the  Common  Pleas  of  Philadelphia  county. 

This  was  a  writ  of  quo  warranto  in  the  name  of  the  Common- 
wealth, at  the  suggestion  of  Jacob  Heyberger,  John  Summers, 
William  Rheiner  and  Grover  Roberts,  against  Anthony  Felton, 
Nathan  Nathans  and  Edward  T.  Tyson.  The  writ  and  pleadings 
were  as  follows: 
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Be  it  remembered,  that  Jacob  Heyberger,  John  Summers,  Wil- 
liam Rheiner  and  Grover  Roberts,  who  sue  for  the  Commonwealth 
in  this  behalf,  come  here  into  court,  and  give  the  court  here  to  un- 
derstand and  be  informed,  that  the  said  Jacob  Heyberger  was,  on 
the  third  Friday  in  March  1843,  that  the  said  John  Summers  was, 
on  the  third  Friday  of  March  1844,  and  the  said  William  Rheiner 
on  the  day  'ast  mentioned,  respectively,  duly  elected  by  the  quali- 
fied electors  of  South  Penn  Township  and  North  Penn  Township, 
in  the  county  of  Philadelphia,  directors  of  the  public  schools  in  and 
for  said  townships :  That  is  to  say :  the  said  Jacob  Heyberger  a 
director  as  aforesaid  for  South  Penn  Township;  the  said  John 
Summers  a  director  for  the  same  township ;  and  the  said  William 
Rheiner  a  director  for  North  Penn  Township,  to  hold  their  said 
respective  offices  for  the  term  of  three  years  from  and  after  their 
election  as  aforesaid,  together  with  all  the  rights,  powers  and  pri- 
vileges to  their  said  respective  offices  belonging  or  in  any  wise 
appertaining.  Copies  of  the  certificates  of  their  due  election  as 
aforesaid,  signed  by  the  proper  officers,  being  hereunto  attached 
and  submitted  as  part  of  this  suggestion. 

And  the  relators  further  give  the  court  here  to  understand  and 
be  informed,  that  the  said  several  offices  were  respectively  accepted 
by  them,  and  that  they  severally  entered  upon  and  assumed  the 
discharge  of  the  duties  appertaining  by  law  to  the  same,  and  that 
they  have  not,  nor  has  either  of  them,  resigned  or  in  any  way  va- 
cated said  offices  or  either  of  them.  That  notwithstanding  the 
premises,  Anthony  Felton,  Nathan  Nathans  and  Edward  T.  Tyson 
have,  since  the  first  day  of  July  1844,  hitherto  used,  and  still  do 
use,  the  franchise,  office  and  privilege  of  directors  of  public  schools 
for  the  said  townships  of  South  Penn  and  North  Penn  respectively; 
that  is  to  say:  the  said  Anthony  Felton,  the  office  of  a  director  of 
public  schools  for  South  Penn  Township;  the  said  Edward  T. 
Tyson,  the  office  of  a  director  for  said  township,  and  the  said  Na- 
than Nathans,  the  office  of  a  director  for  North  Penn  Township 
aforesaid;  and  during  the  aforesaid  time  have  usurped,  and  do 
usurp,  each  of  them,  upon  the  Commonwealth  therein,  to  the  great 
damage  and  prejudice  of  the  laws  thereof. 

Whereupon  the  said  relators,  for  the  said  Commonwealth,  do 
make  suggestion  and  complaint  of  the  premises,  and  pray  due  pro- 
cess of  law  against  the  said  Anthony,  Nathan  and  Edward,  in  this 
behalf  to  be  made,  to  answer  to  the  said  Commonwealth  by  what 
warrant  they  claim  and  each  of  them  claims  to  have  and  enjoy  the 
franchise,  office  and  privilege  aforesaid. 

,  And  now,  to  wit,  this  thirtieth  day  of  August,  in  the  year  1844, 
comes  the  said  Nathan  Nathans,  and  protesting  that  the  suggestion 
filed  in  this  case,  and  the  matters  therein  contained,  are  insufficient 
in  law,  and  that  he  is  not  bound  to  answer  thereto,  yet  for  a  plea 
in  this  behalf,  he  saith,  that  true  it  is  as  in  said  suggestion  set 
forth,  that  said  William  Rheiner  was  elected  a  director  on  the 
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third  Friday  of  March  1844 ;  but  that  it  is  not  true,  as  therein 
stated,  that  he  accepted  said  office,  or  entered  upon  or  assumed 
the  duties  thereof;  but  on  the  contrary  he,  the  said  William, 
though  duly  notified  in  writing  so  to  do,  refused  to  attend  a  regu- 
lar meeting  of  the  Board  of  Directors  of  the  Eleventh  Section  of 
the  First  School  District  of  Pennsylvania,  the  said  township  of 
Penn  being  part  of  said  section,  and  which  meeting  was  held  on 
Monday  the  third  day  of  June  last  past.  And  this  respondent 
further  saith,  that  on  said  day  and  year  last  mentioned,  said  meet- 
ing having  been  held  for  the  purpose  of  electing  a  controller  for 
said  section,  the  said  William  came  to  the  place  of  meeting,  but 
refused,  though  then  and  there  required  so  to  do,  to  come  into  the 
room  where  said  board  of  directors  met,  and  vote  for  a  controller ; 
by  reason  of  which  said  several  premises,  and  by  force  and  virtue 
of  the  llth  section  of  an  Act  of  the  Legislature  of  this  Common- 
wealth, passed  on  the  12th  day  of  April  1838,  the  seat  of  said 
Rheiner  then  and  there  became  forfeited,  and  the  directors  present 
declared  his  seat  in  the  said  board  vacant;  and  afterwards,  to  wit, 
on  the  1st  day  of  July  1844,  appointed  said  Nathan  Nathans  in 
the  place  and  stead  of  said  William.  And  he  the  said  Nathan  then 
and  there  accepted  the  same,  and  entered  upon  the  duties  thereof; 
wherefore,  and  by  reason  whereof,  he  the  said  Nathan,  during  all 
the  time  mentioned  in  said  suggestion,  used  and  exercised  said 
office  of  director,  and  all  the  liberties  and  franchises  thereto  be- 
longing and  appertaining,  as  it  was  lawful  for  him  to  do.  Without 
this,  that  the  said  Nathan,  the  office,  liberties  and  franchises  afore- 
said in  said  suggestion  mentioned,  or  any  of  them,  did  usurp  upon 
said  Commonwealth,  in  manner  and  form  as  by  said  suggestion  is 
supposed.  All  and  singular  which  said  things  he  the  said  Nathan 
is  ready  to  verify,  when  and  as  the  court  shall  award ;  and  he 
prays  judgment  that  the  aforesaid  office,  liberties,  privileges  and 
franchises,  by  him  above  claimed,  may  be  adjudged  and  allowed 
him,  and  he  dismissed  and  discharged  by  the  court  here,  of  and 
from  all  the  premises  above  charged  upon  him. 

And  now,  to  wit,  this  30th  day  of  August,  in  the  year  1844, 
comes  the  said  Anthony,  and  protesting  that  the  suggestion  filed 
in  this  case,  and  the  matters  therein  contained,  are  insufficient  in 
law,  and  that  he  is  not  bound  to  answer  thereto,  yet  for  plea  in 
this  behalf  he  saith,  that  true  it  is,  as  is  in  said  suggestion  set  forth, 
that  said  Jacob  Heyberger  was  elected  a  director  on  the  third 
Friday  of  March  1843 ;  but  that  after  his  said  election,  to  wit,  on 
the  third  Friday  of  March  1844,  he  was  elected  a  commissioner 
in  and  for  the  incorporated  district  of  Penn,  under  and  by  virtue 
of  the  Act  of  Assembly  incorporating  said  district,  and  providing 
for  the  election  of  commissioners  thereof,  passed  on  the  26th  day 
of  February  1844,  and  that  being  so  elected  such  commissioner, 
he  the  said  Jacob  did  take  upon  himself  and  accept  the  said  office 
or  appointment  aforesaid,  and  entered  upon  the  duties  thereof,  by 
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reason  whereof  and  by  force  and  virtue  of  the  4th  section  of  an 
Act  passed  March  18th  1842,  entitled,  "An  Act  to  authorize  the 
citizens  of  Little  Beaver  township,  in  the  county  of  Beaver,  to 
elect  two  additional  supervisors  of  the  highways,  and  for  other 
purposes,"  the  said  Jacob  vacated  his  seat  and  office  as  director 
aforesaid ;  and  afterwards,  to  wit,  on  the  8th  day  of  April  1844, 
at  a  meeting  of  the  Board  of  Directors  of  the  Eleventh  Section  of 
the  First  School  District  of  the  State  of  Pennsylvania,  it  having 
been  made  to  appear  to  said  board  that  the  said  Jacob  had,  subse- 
quently to  his  said  election  as  director,  been  elected  to  and  accepted 
the  office  of  said  commissioner,  the  said  board  then  and  there  passed 
a  resolution,  unanimously  declaring  the  said  Jacob  to  have  ceased 
being  such  director,  and  to  have  vacated  his  seat  at  said  board. 
And  the  said  Anthony  further  saith,  that  afterwards,  to  wit,  on  the 
1st  day  of  July  last  past,  the  remaining  directors  of  the  township 
of  Penn,  at  a  stated  meeting  duly  and  legally  convened,  did  elect 
the  said  Anthony  to  be  a  director,  in  the  place  and  stead  of  the 
said  Jacob,  and  he  the  said  Anthony  then  and  there  accepted  the 
same,  and  entered  upon  the  duties  thereof.  Wherefore,  by  reason 
of  the  premises,  he  the  said  Anthony,  during  all  the  time  mentioned 
in  the  said  suggestion,  used  and  exercised  said  office  of  director, 
and  all  the  liberties  and  franchises  thereto  belonging  and  apper- 
taining, as  it  was  lawful  for  him  to  do.  Without  this,  that  the  said 
Anthony,  the  office,  liberties,  privileges  and  franchises  aforesaid, 
in  said  suggestion  mentioned,  or  any  of  them,  did  usurp  upon  said 
Commonwealth,  in  manner  and  form  as  by  said  suggestion  is  sup- 
posed. All  and  singular  which  said  things,  he  the  said  Anthony 
is  ready  to  verify,  when  and  as  the  court  shall  award ;  and  he 
prays  judgment,  that  the  aforesaid  office,  liberties,  privileges  and 
franchises  by  him  above  claimed,  may  be  adjudged  and  allowed 
him,  and  he  dismissed  and  discharged  by  the  court  hereof,  and  from 
all  the  premises  charged  upon  him. 

To  each  of  these  pleas  the  plaintiff  filed  a  general  demurrer, 
whereupon  the  court  below,  on  the  30th  day  of  November  1844, 
ordered  judgment  of  ouster  against  all  the  defendants  (against  E.T. 
Tyson  by  default),  and  further  ordered  and  adjudged  that  the  re- 
lators  Summers,  Heyberger  and  Rheiner  be  restored  to  their  re- 
spective offices  to  which  they  were  elected  by  the  people. 

Errors  assigned : 

1.  The  court  below  erred  in  entering  judgment  of  ouster  against 
defendant  Nathans. 

2.  In  entering  judgment  of  ouster  against  defendant  Felton. 

3.  In  restoring  the  relator  Rheiner. 

4.  In  restoring  the  relator  Heyberger. 
The  case  was  argued  by 

J.  A.  Phillips  and  Nathans,  for  the  plaintiffs  in  error;  and  by 
G.  M.  Wharton  and  Miles,  contra. 
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The  following  Acts  of  Assembly  on  the  subject  of  schools  were 
cited  in  the  argument:  —  Act  12th  April  1838,  sec.  11 ;  Act  13th 
June  1836;  Act  7th  March  1840;  Act  4th  March  1842;  Act  18th 
March  1842,  sec.  4 ;  Act  19th  April  1843,  see.  6 ;  Act  26th  Feb. 
1844;  Act  9th  March  1844;  Act  24th  April  1844;  Act  30th 
July  1842. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — It  is  unnecessary  to  repeat  the  provisions  of  the 
different  Acts  of  Assembly  relating  to  the  system  of  public  schools 
which  have  been  cited  in  the  argument.  It  is  sufficient  to  state 
the  results  to  which  we  have  come  on  a  consideration  of  them. 

We  are  of  opinion  that,  under  the  llth  section  of  the  Act  of 
12th  April  1838,  and  the  33d  and  36th  sections  of  the  Act  of  7th 
March  1840,  the  remaining  directors  have  the  power,  and  it  is 
their  duty  to  declare  the  seat  of  a  director  vacant  whenever  the 
cases  contemplated  in  those  sections  arise,  as  well  in  the  county 
of  Philadelphia  as  in  other  parts  of  the  State;  that  provision  in 
the  Act  of  1838  not  conflicting  at  all  with  the  Act  of  1840,  but 
being  equally  proper  and  necessary,  it  is,  therefore,  not  repealed 
by  the  latter  act.  The  truth  is,  that  to  the  public  the  great  ob- 
ject is  to  have  these  places  filled,  and  the  duties  of  them  uninter- 
ruptedly attended  to;  and  the  board  themselves  are  made  compe- 
tent to  effect  this  without  delay,  and  to  their  decision  it  is  given. 

But  we  are  of  opinion  that  this  power  and  duty  of  declaring  the 
seats  of  directors  vacant  is,  in  Penn  township,  expressly  vested, 
by  the  33d  section  of  the  Act  of  1840,  in  the  remaining  directors 
respectively  of  each  of  its  election  districts,  North  and  South 
Penn.  No  director  of  any  other  township  or  election  district  is 
empowered  to  participate  in  declaring  or  filling  a  vacancy.  It 
follows  that  as  these  acts,  in  the  present  cases,  were  done  by  the 
llth  section  of  school  directors,  consisting  of  both  North  Penn 
election  district  and  South  Penn  election  district,  and  the  town- 
ship of  Unincorporated  Northern  Liberties,  they  were  unau- 
thorized. 

Whatever,  therefore,  may  have  been  the  acts  of  Rheiner  or  the 
disqualification  of  Heyberger,  their  seats  in  the  respective  boards 
have  not  been  legally  declared  to  be  vacant,  and  of  course  Felton 
and  Nathans  were  not  legally  appointed  in  their  stead. 

Judgment  affirmed. 


272  SUPREME  COURT  [Philadelphia 


Cochran  against  M'Teague. 

A  creditor  who  assigns  his  claim  a  few  months  before  the  commencement  of 
suit  upon  it,  for  the  purpose  of  being  a  witness  for  the  assignee,  is  incompetent 

ERROR  to  the  Common  Pleas  of  Delaware  county. 

Assumpsit  to  May  Term  1843,  No.  10,  brought  by  Daniel 
M'Teague  for  the  use  of  William  Belt,  and  subsequently  marked 
for  the  use  of  John  Bouvier,  against  Isaac  E.  Cochran  and  others, 
administrators  of  John  Cochran,  deceased.  The  plaintiff  claimed 
under  the  following  promissory  note  and  agreement : 

"  I  promise  to  pay  Daniel  M'Teague  or  bearer  $200,  if  I  get  the 
contract  of  the  Catholic  church  at  Chester ;  one  hundred  to  be  paid 
on  demand,  the  other  hundred  to  be  paid  three  months  after  date. 

JOHN  COCHRAN. 

And  I  do  further  agree  to  pay  Daniel  M'Teague  eight  dollars 
per  week  for  carrying  on  and  superintending  said  church  above 
mentioned,  from  this  date  till  said  church  be  all  finished  com- 
pletely. Dated  the  14th  September  1842. 

JOHN  COCHRAN." 

The  plaintiff  then  gave  in  evidence  the  following  assignment, 
endorsed  on  the  foregoing :  t 

"  I  hereby  assign  and  transfer  to  William  Belt  all  my  right  and 
title  or  interest  in  and  to  the  within  agreement,  and  all  debts  and 
moneys  due  or  payable  to  me  from  John  Cochran,  founded  upon 
the  same,  to  this  date. 

DANIEL  M'TEAGUE. 
Witness  P.  B.  Carter. 

Chester,  March  25th,  1843." 

And  also  the  following : 

"  In  the  Court  of  Common  Pleas  of  Delaware  county. 
Daniel  M'Teague,  for  the^j  No.  10  to  May  Term  1843.    And  now 
use  of  William  Belt,      I      to  wit,  May  the  4th,  1843,  judgment 
v.  j      in  favour  of  the  plaintiff  for  the  sum 

John  Cochran.          J      of  $295,  &c. 

For  a  valuable  consideration  to  me  in  hand  paid,  I  hereby  as- 
sign and  transfer  all  my  right,  title  and  interest  in  the  above~ 
named  judgment  unto  John  Bouvier,  Esq.,  of  the  city  of  Philadel- 
phia, his  heirs  and  assigns  for  ever,  to  have  and  to  hold  to  his  and 
their  use,  this  17th  day  of  January  1844. 

WILLIAM  BELT.  [SEAL.] 
Witness  P.  B.  Carter." 
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The  plaintiff  then  called  Saurin,  Le  Brun,  and  other  witnesses, 
to  show  that  the  defendant  obtained  the  contract,  and  the  plain- 
tiff superintendence  of  the  work.  The  defendant  examined  wit- 
nesses to  show  that  the  plaintiff  and  defendant  were  partners  in 
the  contract.  The  plaintiff  then  offered  M'Teague  as  a  witness, 
and  produced  the  following  release : 

"  Whereas  Daniel  M'Teague  did,  on  the  25th  day  of  March 
1843,  on  the  back  of  a  certain  note  and  agreement  between  him 
and  John  Cochran,  assign  and  set  over  to  me  all  his  right  and  title 
to  the  said  note  and  agreement,  and  all  monies  due  him  from  said 
John  Cochran : 

Now  I,  William  Belt,  do  hereby  release  and  discharge  the  said 
Daniel  M'Teague  from  all  right  of  action,  claims  and  demand  for 
and  on  account  of  said  matters  so  assigned  to  me,  fully  and  abso- 
lutely, whether  I  or  the  person  to  whom  I  have  assigned  the  same 
shall  recover  of  the  said  Cochran  or  his  administrators  or  estate 
any  money,  or  wholly  fail  to  recover  anything  upon  said  claims 
against  said  John  Cochran  or  his  representatives.  Witness  my 
hand,  this  28th  day  of  February  1844. 

WILLIAM  BELT.  [SEAL.] 

Sealed  and  delivered  in  the  ) 
presence  of  E.  Darlington.  \ 

The  plaintiff  further  called  P.  B.  Carter,  who  testified  as  fol- 
lows : — I  know  that  M'Teague  has  no  interest  in  any  way  in  this 
matter.  The  transfer  was  made  before  suit  at  my  office ;  both 
parties  were  present.  Belt  gave  M'Teague  his  note  for  $400  pay- 
able in  nine  months.  The  transfer  was  made  for  the  purpose  of 
M'Teague's  being  a  witness.  I  can't  say  that  M'Teague  was  in- 
debted to  Belt.  He  brought  Belt  to  my  office.  Belt's  note  is  taken 
up  in  the  transfer  to  Bouvier.  That  transfer  was  to  have  been 
made  previous  to  the  last  court,  but  was  not  executed  until  Janu- 
ary. I  saw  no  consideration  pass.  Belt's  note  has  been  surren- 
dered. It  is  to  Judge  Bouvier  to  whom  the  transfer  has  been 
made.  Mr  Elliott  has  feed  me  as  the  agent  of  Bouvier.  What  I 
know  is  from  the  parties.  Cross-examined.  —  I  have  one  or  two 
letters  from  Judge  Bouvier.  He  sent  me  a  form  of  the  transfer.  I 
think  I  could  find  it.  He  has  not  been  here  at  all  himself.  The 
first  assignment  was  executed  at  Belt's  house ;  he  and  his  lady 
were  present.  Belt  and  myself  were  present  to-day.  Belt's  note 
to  M'Teague  was  surrendered  17th  January.  I  handed  it  to  him. 
The  note  had  remained  in  my  possession  from  the  time  of  the  first 
transfer  from  M'Teague  to  Belt. 

The  plaintiff  then  called  M'Teague,  who  on  his  voir  dire  stated  : 
— Bouvier  paid  $330  in  cash  to  Belt  in  January  when  the  transfer 
was  made.  I  don't  know  what  became  of  the  note ;  it  was  in 
Carter's  hands.  The  $330  was  paid  to  me ;  the  moment  I  had  the 
money  paid  down,  I  signed  the  agreement  drawn  up  in  Judge 
vni.  —  35 
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Bouvier's  office.  I  have  parted  with  all  ray  interest  in  the  claim. 
The  money  was  paid  to  rue  by  Judge  Bouvier  in  his  office.  Cross- 
examined.  —  I  signed  an  agreement  against  Belt's  note.  I  don't 
know  what  became  of  the  agreement.  I  received  specie  in  part 
and  $105  in  notes.  I  don't  know  who  subpoenaed  the  witnesses. 
Elliott  gave  the  directions  as  to  the  subpoenas.  I  accompanied 
him  to  Carter's  office.  Elliott  is  not  here  to-day,  nor  was  he  yes- 
terday. I  subpoenaed  Le  Brun.  I  was  at  Squire  Bartram's  office 
when  the  depositions  of  Saurin  and  Le  Brun  were  taken.  I  hap- 
pened to  be  in  Carter's  office,  and  he  took  me  there ;  he  did  not 
say  what  for.  I  did  suggest  questions  to  my  counsel  in  the  exami- 
nation. I  had  possession  of  Belt's  note,  but  not  out  of  Carter's 
office.  The  moment  it  was  witnessed,  it  was  handed  into  Belt's 
hand,  and  he  handed  it  to  me ;  it  was  witnessed  by  Carter ;  no 
others  present. 

The  defendant  objected  to  M'Teague  as  incompetent,  but  the 
court  admitted  him  and  sealed  a  bill  of  exceptions. 

Some  other  exceptions  were  taken,  but  not  insisted  on  here. 

Edwards,  for  the  plaintiff  in  error,  referred  to  Ludwig  v.  Meyre, 
(5  Watts  4-  Serg.  535). 

Darlington,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  case  seems  to  fall  within  the  principles  de- 
cided in  Patterson  v.  Reed,  (7  Watts  4*  Serg.  144),  and  in  the 
previous  cases  of  Leiper  v.  Peirce,  (6  Watts  fy  Serg.  555),  and 
Post  v.  Avery  (5  Ibid.  509).  A  few  months  before  the  commence- 
ment of  the  suit,  M'Teague,  alleging  a  claim  against  Cochran  upon 
a  note  not  negotiable  and  a  contract  for  wages,  assigns  his  interest 
to  Belt,  who  then  brings  suit  in  M'Teague's  name  for  his  own  use. 
The  defendant  sets  up  a  partnership,  and  to  repel  this  and  procure 
a  verdict,  M'Teague  is  produced  as  a  witness.  To  introduce  his 
evidence  and  show  that  it  was  a  fair  and  bond  fide  transaction, 
Carter  is  examined,  who  states  that  the  transfer  was  made  for  the 
purpose  of  making  M'Teague  a  witness.  If  so,  then  M'Teague, 
in  consideration  of  transferring  his  claim,  not  only  gives  his  note 
for  $330,  but  undertakes  virtually  to  sustain  the  claim  by  his  tes- 
timony, which  brings  it  directly  within  the  decision  in  Patterson 
v.  Reed,  and  makes  it  indeed  a  much  stronger  case ;  for  here  the 
condition  is  directly  avowed,  which  there  was  inferred  from  the 
circumstances.  It  is  not  to  be  expected  that  such  a  party  to  the 
record  should  be  an  indifferent  witness,  though  he  has  assigned 
his  claim,  if  he  is  still  under  an  obligation  to  the  assignee  to  stand 
ready  as  a  witness  for  him  when  necessary  to  help  out  a  doubtful 
case  before  the  jury.  There  are  some  other  circumstances  calcu- 
lated to  raise  suspicion,  such  as  the  note's  not  being  delivered 


Dec.  1844.]  OF  PENNSYLVANIA.  275 

[Cochran  v.  M'Teague.] 

over  to  M'Teague  but  remaining  in  the  hands  of  Carter,  who  ap- 
pears to  have  been  an  agent  of  both,  as  well  as  Bouvier,  and 
moreover,  the  activity  of  M'Teague  in  the  preparation  of  the  suit, 
that  render  doubtful  that  fairness  in  the  transaction  which  the 
party  offering  such  witness  is  bound  to  establish  before  he  can  be 
considered  as  competent. 

Judgment  reversed,  and  a  venire  de  novo  awarded . 


Jones  against  Murphy. 

Will  made  16th  April  1837 :  the  defendants  alleged  another  will  made  about 
the  17th  June  1837,  different  in  its  dispositions,  revoking  former  wills,  and  that 
it  was  destroyed  or  suppressed  by  fraud. 

Held,  1.  That  if  such  destruction  or  suppression  is  shown  expressly  or  by  cir- 
cumstances, and  that  the  dispositions  of  the  second  will  are  inconsistent  with 
those  of  the  first,  it  amounts  to  a  revocation. 

2.  When  the  second  will  cannot  be  found,  and  the  question  is  what  became  of 
it,  the  first  presumption  is  that  it  was  in  the  possession  of  the  testator,  and  that 
he  cancelled  it ;  but  if  it  was  in  the  possession  practically  of  the  wife  or  executor 
whose  interests  are  adverse  to  it,  proof  ought  to  be  given  on  the  subject,  and  the 
absence  of  proof  is  an  argument  against  the  presumption. 

3.  In  case  of  spoliation  or  fraud  in  respect  to  the  second  will,  it  is  not  neces- 
sary to  show  its  contents,  or  in  what  respect  it  revoked  the  first,  as  must  be  done 
in  ordinary  cases. 

ERROR  to  the  Common  Pleas  of  Philadelphia  County. 

This  was  a  feigned  issue  to  try  the  validity  of  a  certain  instru- 
ment of  writing  dated  16th  April  1837,  purporting  to  be  the  last 
will  and  testament  of  Peter  Shade  deceased,  in  which  Daniel  R. 
Murphy  and  James  Green,  executors  of  the  estate  of  Peter  Shade 
deceased,  were  plaintiffs,  and  Thomas  Jones  and  Maria  his  wife, 
daughter  and  heiress  of  said  Peter  Shade,  defendants. 

The  instrument  in  question  was  as  follows : 

I,  Peter  Shade,  of  the  county  of  Philadelphia,  gentleman,  do 
make  and  publish  this  as  my  last  will  and  testament  in  manner 
and  form  following,  that  is  to  say,  in  the  first  place  I  direct  my 
executors,  Daniel  R.  Murphy  and  James  Green,  to  pay  and  satisfy 
all  my  just  debts  and  funeral  expenses  as  soon  after  my  death  as 
can  conveniently  be  done,  out  of  the  rents,  issues  and  profits  of  my 
real  estate ;  and  the  better  to  enable  my  said  executors  to  pay 
and  satisfy  my  said  debts  and  funeral  expenses,  I  do  give  and 
devise  to  them,  the  said  Daniel  R.  Murphy  and  James  Green,  and 
the  survivor  of  them,  and  the  executors  of  such  survivor,  all  my 
lands,  tenements  and  hereditaments  for  the  space  of  one  year,  (my 
house  in  Almond  street,  No.  41,  excepted,)  to  keep  the  same  in 
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repair,  and  out  of  the  rents,  issues  and  profits  thereof  to  pay  and 
satisfy  my  said  debts  and  funeral  expenses,  and  after  the  payment 
of  my  said  debts  and  funeral  expenses,  to  pay  to  Elizabeth  Green 
out  of  the  said  rents,  issues  and  profits  of  my  real  estate  the  sum 
of  $500  for  her  sole  and  separate  use  and  without  any  interference 
of  her  present  husband,  James  Green,  or  any  future  husband,  and 
her  receipt  shall  be  sufficient  discharge  for  the  said  sum  of  $500 
to  my  said  executors ;  and  in  case  any  surplus  shall  remain  of  the 
said  rents,  issues  and  profits  of  my  real  estate  in  the  hands  of  my 
executors  after  the  payment  of  my  debts  and  funeral  expenses  and 
the  legacy  of  $500  to  the  said  Elizabeth  Green,  my  step-daughter, 
I  give  and  bequeath  unto  my  said  wife,  Hannah  Shade,  the  said 
surplus.  Item,  I  do  give  and  bequeath  unto  my  said  wife  all  my 
moveable  property  at  Francisville,  to  be  disposed  at  public  sale  as 
soon  as  conveniently  can  be  done.  Item,  I  do  give  and  devise  unto 
my  said  wife  my  house  situated  on  the  north  side  of  Almond  street, 
No.  41,  with  all  the  furniture  therein,  to  have  and  to  hold  the  same 
for  the  term  of  her  natural  life  and  no  longer,  she  to  keep  the  said 
house  in  repair  and  to  pay  all  taxes  on  the  same ;  but  in  case  my 
said  wife  shall  marry,  then  this  said  devise  shall  cease.  Item,  I 
do  give  and  bequeath  the  interests  and  dividends  due  and  to  grow 
due  on  my  bank  stocks  to  my  executors  in  trust  to  pay  the  same 
over  from  time  to  time  to  my  said  wife  for  and  during  the  term 
of  her  natural  life  ;  but  in  case  my  said  wife  shall  marry  after  my 
death,  then  this  bequest  shall  cease.  Item,  I  do  give  and  bequeath 
unto  the  said  Elizabeth  Green  all  that  certain  two  story  brick 
messuage  or  tenement  situated  on  the  west  side  of  Delaware  Se- 
venth street,  in  the  county  of  Philadelphia  and  next  to  the  corner 
of  Baker  street,  to  have  and  to  hold  the  said  messuage  or  tenement 
and  lot  or  piece  of  ground  thereunto  belonging  unto  the  said  Eliza- 
beth Green  for  and  during  the  term  of  her  natural  life  and  no  longer, 
and  without  any  control  or  interference  of  her  present  or  any 
future  husband,  and  for  her  sole  and  separate  use.  Item,  I  do  give 
and  devise  and  bequeath  to  my  friend,  Joseph  S.  Riley,  his  heirs, 
executors,  administrators  and  assigns,  in  trust  nevertheless  for  the 
only  proper  use  and  behoof  of  my  grandson,  John  V.  Shade,  and 
my  granddaughter,  Elizabeth  Shade,  all  that  certain  brick  house 
situated  in  North  Front  street,  No.  2,  now  occupied  by  John  G. 
Martin,  together  with  that  brick  and  frame  messuage  or  tenement 
situated  in  Biddle's  Alley,  share  and  share  alike,  as  tenants  in 
common  and  not  as  joint  tenants,  the  rents  to  be  collected  quarterly 
and  be  deposited  in  the  Savings  Fund,  the  interest  to  be  added  to 
the  principal,  and  the  share  of  each  to  be  paid  as  he  or  she  may 
arrive  at  the  age  of  22  years :  in  case  the  death  of  one  of  them 
previous  to  the  age  of  22  years,  the  survivor  shall  be  entitled  to 
that  portion  bequeathed  to  both,  but  should  they  die  without  issue, 
then  my  heirs  hereby  named,  that  is,  Susanna  Ferguson,  Marga- 
retta  Myers  and  Elizabeth  Lenahan,  shall  inherit  their  estate. 
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And  all  the  rest  of  my  real  estate  (being  all  my  real  estate  after 
the  payment  of  my  debts  and  funeral  expenses,  and  the  satisfaction 
of  estates  for  life  devised  to  my  stepdaughter  Elizabeth  and  my 
wife  Hannah,  and  my  personal  estate  with  the  exception  of  the 
furniture  and  moveables  hereinbefore  bequeathed  to  my  said  wife, 
and  the  interest  and  dividends  of  my  bank  stocks  bequeathed  to 
my  executors  during  the  life  of  my  said  wife  and  for  her  use, 
together  with  that  portion  hereinbefore  mentioned,  which  I  have 
bequeathed  to  my  grandson,  John  V.  Shade,  and  my  granddaugh- 
ter, Elizabeth  Shade),  whatsoever  and  wheresoever  in  possession 
or  reversion  or  remainder,  or  to  which  I  now  am,  or  at  the  time 
of  my  death  may  be  entitled  to,  I  do  direct  to  be  divided  into 
three  equal  parts.  One-third  part  of  which  said  residue  I  give, 
devise  and  bequeath  to  my  daughter,  Susanna  Ferguson,  her  heirs, 
executors,  administrators  and  assigns  for  ever,  for  her  sole  and 
separate  use,  and  without  any  control  or  interference  of  her  pre- 
sent or  any  future  husband.  And  one  other  equal  third  part  of 
the  said  residue  of  my  estate  I  do  give,  devise  and  bequeath  to  my 
granddaughter,  Elizabeth  Lenahan,  her  heirs,  executors,  adminis- 
trators and  assigns  for  ever.  And  one  equal  third  part  of  the  said 
residue  of  my  real  estate  I  do  give,  devise  and  bequeath  to  my 
daughter,  Margaretta  Meyers,  her  heirs,  executors,  administrators 
and  assigns  for  ever,  for  her  sole  and  separate  use,  and  without 
the  control  of  her  present  or  any  future  husband.  I  do  acknow- 
ledge that  I  owe  John  Pizzant  the  sum  of  $400,  which  shall  be 
paid  out  of  that  part  of  my  estate  bequeathed  to  my  heirs,  as  fol- 
lows :  Susanna  Ferguson  to  pay  $100,  Margaretta  Meyers  to  pay 
$100,  Elizabeth  Lenahan  to  pay  $100,  John  V.  Shade  to  pay  $50, 
Elizabeth  Shade  to  pay  $50,  making  in  all  $400.  And  should  any 
interest  be  demanded  for  the  said  $400  which  I  owe  to  John  Piz- 
zant, it  shall  be  paid  by  his  mother  Susanna  Ferguson. 

Item,  I  do  give  and  bequeath  to  my  granddaughter  Susan 
Meyers  a  gold  watch,  which  is  marked  S.  S.,  together  with  gold 
chain  and  trinkets  belonging  to  the  same,  which  watch  and  trinkets 
and  chain  complete,  I  loaned  to  Susanna  Ferguson. 

Item,  I  consider  that  Maria  Jones  has  had  her  full  share  of  my 
said  estate  in  moneys  improperly  taken,  moneys  loaned  and  pro- 
perty improperly  taken. 

Item,  I  do  give,  devise  and  bequeath  to  the  children  of  Maria 
Jones,  to  be  paid  to  them  when  they  arrive  at  the  age  of  22  years, 
the  sum  of  $200  each,  which  sum  shall  be  paid  to  them  out  of  that 
portion  of  my  estate  which  I  have  bequeathed  to  heirs,  that  is  to 
say,  Susanna  Ferguson  to  pay  to  each  child,  when  he  or  she  shall 
arrive  at  the  age  of  22  years,  $50.  Also,  Elizabeth  Lenahan  to 
pay  to  each  child,  when  he  or  she  shall  arrive  at  the  age  of  22 
years,  the  sum  of  $50.  Also,  Margaretta  Meyers  to  pay  to  each 
child,  when  he  or  she  shall  arrive  at  the  age  of  22  years,  the  sum 
of  $50.  Also,  John  V.  Shade  and  Elizabeth  Shade  to  pay  to  each 
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child,  when  he  or  she  shall  arrive  at  the  age  of  22  years,  the  sum 
of  $25  each,  making  the  sum  to  each  child  amount  to  $200. 

Item,  I  authorize  Daniel  11.  Murphy  to  sell,  or  cause  to  be  sold, 
all  my  moveable  belonging  to  me  at  Francisville,  and  satisfy  all 
my  just  debts,  as  far  as  may  be  due  at  my  decease,  and  the  ba- 
lance of  moneys  collected  shall  be  deposited  in  the  Savings  Fund 
Bank,  for  the  benefit  of  my  wife. 

Item,  I  authorize  Daniel  R.  Murphy,  one  year  after  my  death, 
to  draw  all  moneys  on  deposit  belonging  to  me  in  bank  therefrom, 
and  deposit  the  same  in  the  Saving  Fund  Bank,  to  the  credit  of 
my  wife.  Item,  I  do  give  and  bequeath  to  Daniel  R.  Murphy  that 
piece  of  furniture  called  a  secretary,  which  he  shall  receive  at 
any  time  his  mother,  my  wife,  may  feel  disposed  so  to  do.  Also, 
I  do  give  and  bequeath  all  the  furniture  in  my  house  in  Almond 
street,  at  the  decease  of  my  wife,  together  with  such  moneys  re- 
maining in  the  Savings  Fund  at  the  death  of  my  wife.  And,  lastly, 
I  do  appoint  my  friends,  Daniel  R.  Murphy  and  James  Green,  to 
be  the  executors  of  this  my  last  will  and  testament.  In  witness 
wereof  I  have  hereunto  set  my  hand  and  seal,  declaring  this  and 
this  only  to  be  my  last  will  and  testament,  and  I  hereby  revoke 
and  annul  all  any  other  will  by  me  at  any  time.  This  16th 
day  of  April,  in  the  year  of  our  Lord  1837.  Item,  I  wish  to  be 
understood  that  my  grandchildren,  John  V.  Shade  and  Elizabeth 
Shade,  shall  inherit  one  equal  fourth  of  my  estate  at  the  death  of 
my  wife ;  that  will  be  a  second  division. 

PETER  SHADE.  [SEAL.] 

Signed,  sealed,  and  published,  and  declared  by  the 
testator,  and  as  for  his  last  will  and  testament,  in 
our  presence,  who,  at  the  request  of  the  said  tes- 
tator, and  in  his  presence,  have  subscribed  our 
names  as  witnesses. 

JOSEPH  KLAPP, 

JOHN    V.    TlTTERMARY. 

Commonwealth  of  Pennsylvania,  ) 

City  and  County  of  Philadelphia.  \  S! 

Register's  Office,  August  15,  1837. 

Then  personally  came  John  V.  Tittermary,  the  subscribing  wit- 
ness to  the  aforegoing  instrument  of  writing,  the  last  will  and  tes- 
tament of  Peter  Shade,  deceased,  therein  mentioned,  and  on  his 
solemn  oath  did  depose,  declare  and  say,  that  he  was  personally 
present,  and  did  see  and  hear  the  said  Peter  Shade,  the  testator 
therein  named,  and  whose  name  is  thereto  subscribed,  sign,  and 
publish,  and  declare  the  said  instrument  of  writing  to  be  as  and 
for  his  last  will  and  testament,  and  at  the  doing  thereof  he,  the 
said  testator,  was  of  sound,  disposing  mind,  memory  and  under- 
standing, to  the  best  of  his  knowledge  and  belief.  And  that  he 
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did  subscribe  his  name  thereto  as  witness,  at  the  request  of  the 
said  testator,  and  in  his  presence. 

JOHN    V.    TlTTERMARY. 

Sworn  and  subscribed  before  me, 

JOHN  GEST,  Register. 

Commonwealth  of  Pennsylvania,  ) 

City  and  County  of  Philadelphia.  ) 

Register's  Office,  August  15,  1837. 

Then  personally  carne  Dr  Joseph  Klapp,  one  of  the  witnesses  to 
the  aforegoing  instrument  of  writing,  the  last  will  and  testament 
of  Peter  Shade,  deceased,  and  hesitated  to  testify  to  the  aforegoing 
written  deposition  ;  but  on  his  solemn  oath  did  depose,  declare  and 
say : — That  Peter  Shade,  the  testator,  did  put  his  finger  on  the 
seal  thereof,  and  said  he  acknowledged  the  seal  to  be  his  seal,  and 
his  name  (written)  to  be  his  signature,  and  that  the  said  paper 
writing  was  his  last  will  and  testament;  and  at  the  doing  thereof 
he,  the  said  testator,  was  of  sound,  disposing  mind,  memory  and 
understanding,  to  the  best  of  his  knowledge  and  belief,  and  that 
he  did  subscribe  his  name  as  a  witness  thereto. 

JOSEPH  KLAPP. 

Sworn  and  subscribed  before  me, 

JOHN  GEST,  Register. 

The  plaintiffs  read  the  deposition  of  Dr.  Joseph  Klapp,  which 
was  in  substance  as  follows:  —  That  Peter  Shade  was  under  the 
medical  care  of  deponent  from  the  latter  end  of  March  to  the  10th 
August  1837,  when  he  died.  At  the  close  of  one  of  his  medical 
visits  he  was  asked,  he  did  not  recollect  by  whom,  to  be  a  witness 
to  Shade's  will.  Shade  made  the  acknowledgments  usual  on  such 
occasions,  such  as  of  his  signature,  his  seal,  and  of  the  instrument 
submitted  to  be  his  last  will,  and  deponent  subscribed  his  name 
as  a  witness.  The  signature  to  the  paper  in  dispute  was  depo- 
nent's signature.  Thinks  the  other  witness,  Tittermary,  was  not. 
present  when  deponent  witnessed  it.  The  will  had  been  signed 
before  deponent  witnessed  it.  He  handed  it  to  Shade,  who  took 
it  and  acknowledged  it  to  be  his  will. 

On  his  cross-examination  deponent  stated  he  could  not  recollect 
how  long  before  Shade's  death  the  acknowledgment  took  place. 
The  will  was  not  read  in  deponent's  presence,  nor  did  he  read  it. 
To  the  best  of  his  recollection  the  will  was  not  subscribed  at  that 
time  by  the  other  witness.  Deponent  thinks  he  was  the  first  wit- 
ness to  the  will.  To  the  best  of  his  recollection,  when  he  wit- 
nessed it  there  were  two  persons  present  besides  the  testator,  viz: 
the  testator's  wife  and  Mr  Murphy.  Thinks  these  were  all. 
Thinks  he  was  in  the  presence  of  Shade,  who  was  lying  in  bed, 
when  first  requested  to  witness  the  will.  The  will  was  then  lying 
on  a  table  or  bureau,  at  the  foot  of  the  bed.  Deponent  subscribed 
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his  name  to  it  while  it  lay  there.  No  one  presented  or  handed  it 
to  him.  Could  not  tell  how  or  by  whom  his  attention  was  called 
to  it  while  it  lay  there.  To  the  best  of  his  recollection  it  was 
lying  open.  Could  not  say  it  was  so  when  he  entered  the  room. 
He  did  not  come  there  at  that  time  by  appointment.  Could  not 
say  how  long  he  was  in  the  room.  To  the  best  of  his  recollection 
he  witnessed  another  will  for  Shade.  It  was  impossible  for  him 
to  recollect  whether  the  will  in  dispute  was  the  first  or  last  will 
that  he  witnessed.  Both  the  wills  were  witnessed  by  him  during 
the  course  of  his  visits  in  Shade's  last  sickness.  Could  not  say 
that  the  facts  he  had  stated  in  relation  to  the  acknowledgment  of 
the  will  referred  to  the  first  one  he  witnessed,  or  the  last  one. 
Could  not  specify  the  time  that  elapsed  between  the  execution  of 
the  first  and  last  will.  Supposed  the  period  of  time  may  not  have 
been  more  than  two  or  three  weeks,  and  may  have  been  less ;  it 
might  have  been  some  days,  or  one  or  two  weeks ;  it  could  not 
have  exceeded  three  weeks.  Could  not  recollect  the  time  that 
either  will  was  executed.  Neither  of  the  wills  was  read  to  or  by 
deponent.  Did  not  recollect  of  the  first  will  being  produced  when 
the  last  was  subscribed.  To  the  best  of  his  recollection,  the  testa- 
tor assigned  some  reason  for  making  another  will,  the  nature  of 
which  he  did  not  recollect.  Does  not  know  wherein  the  first  and 
last  will  differed,  from  any  personal  knowledge  derived  from  see- 
ing the  wills  or  expressed  by  the  testator. 

The  plaintiffs  then  gave  in  evidence  the  testimony  of  Dr  Klapp 
given  on  a  former  trial  (he  having  since  died),  in  which  he  stated 
he  paid  his  first  visit  to  Shade  on  the  28th  March  1837.  It  was 
after  that  time  that  he  witnessed  two  wills  of  Shade.  His  im- 
pression was  that  it  was  not  within  a  day  or  two  that  he  wit- 
nessed the  first  will.  Did  not  think  there  was  a  considerable  inter- 
val between  his  witnessing  the  first  and  second  wills.  To  the 
best  of  his  recollection  he  was  the  first  witness  to  the  second  will. 
It  was  between  two  and  three  weeks  between  the  signing  of  the 
first  and  second  wills.  The  interval  did  not  exceed  three  weeks. 

The  plaintiffs  then  read  the  deposition  of  John  V.  Tittermary, 
as  follows :  —  I  am  the  person  named  as  a  witness  to  the  will  of 
Peter  Shade,  deceased,  now  exhibited  to  me  (the  paper  in  dispute). 
I  did  not  see  Shade  subscribe  his  name  to  the  said  will.  To  the 
best  of  my  knowledge,  he  acknowledged  the  signature  to  the  will 
to  be  his.  The  will  was  shown  to  him  in  my  presence ;  he  spoke 
of  it  as  his  will,  and  acknowledged  it  to  be  his  will.  No  person 
subscribed  the  will  as  a  witness  in  my  presence  at  the  time  I  sub- 
scribed it.  Dr  Klapp  was  not  in  the  room  when  I  witnessed  the 
will,  but  to  the  best  of  my  knowledge  Dr  Klapp  had  subscribed 
the  will  as  a  witness  before  I  did.  To  the  best  of  my  knowledge 
and  belief,  the  testator,  Shade,  was  of  sound  mind  and  memory 
when  I  subscribed  my  name  as  a  witness  to  the  said  will.  The 
testator,  Shade,  did  not  request  me  to  put  my  name  as  a  witness 
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to  the  said  will.  I  was  requested  in  his  presence  and  hearing  by 
Mr  Murphy,  the  executor,  to  witness  the  said  will,  and  I  did  then 
immediately  after  put  my  name  as  a  witness  to  the  said  will. 

Cross-examined. — Mr  Murphy,  Mrs  Shade,  and  an  elderly  lady 
whose  name  I  do  not  remember,  but  who  I  think  lives  now  with 
Mrs  Shade,  were  present  when  I  witnessed  the  will.  It  was  on  a 
Sunday  in  the  day  time,  about  noon,  but  whether  before  or  after 
dinner  I  can't  say.  I  was  not  in  the  habit  of  visiting  Mr  Shade, 
though  I  was  well  acquainted  with  him.  The  reason  I  went  there 
that  day,  I  was  sent  for,  and  told  by  Mrs  Shade's  black  girl,  that 
Mrs  Shade  had  sent  for  me  to  come  over  there.  I  went  over  there. 
I  had  no  conversation  with  Mr  Shade  about  the  will,  nor  did  he 
converse  with  me  about  any  matters  at  all.  I  only  judge  from 
Peter  Shade's  appearance  on  that  day,  that  he  was  of  sound  mind 
and  memory,  for  he  did  not  converse  that  day  with  me  about  his 
will,  or  on  any  other  day  about  his  will.  He  was  sitting  up  and 
appeared  to  look  tolerably  ill  that  day.  He  was  bolstered  up  in 
the  bed.  To  the  best  of  my  knowledge  there  was  no  fire  in  the 
room  on  that  day,  as  it  was  a  warm  day.  I  saw  him  one  other 
time  while  he  was  sick,  but  whether  it  was  before  or  after  I  wit- 
nessed the  will,  I  cannot  now  recollect.  I  don't  think  that  Mr 
Shade  was  very  deaf.  I  dori't  think  that  he  was  deaf.  I  don't 
recollect  of  having  to  speak  loud  to  him :  I  refer  now  to  the  visit, 
and  not  to  the  time  I  was  there  to  witness  the  will.  At  that  visit 
I  conversed  with  him,  and  saw  nothing  about  him  indicating  want 
of  sound  mind. 

Re-examined. — To  the  best  of  my  knowledge  I  did  not  say  any- 
thing to  him  when  I  went  to  witness  the  said  will.  I  was  in  the 
room  a  very  short  time,  and  left  there  immediately  after  witness- 
ing the  will. 

Cross-examined.  —  I  think  it  was  in  July  when  I  witnessed  the 
will,  but  I  am  not  certain.  My  memory  is  not  good.  I  have  never 
witnessed  but  one  will  there.  I  don't  think  any  other  persons 
were  present  when  I  witnessed  the  will,  than  those  that  I  have 
named.  I  was  sent  over  for  by  Mrs  Shade's  black  girl.  I  think 
it  was  Mr  Murphy  who  first  mentioned  to  me  that  I  was  wanted 
to  witness  the  will.  Mrs  Shade  and  a  woman  who  lives  in  the 
house  with  Mrs  Shade,  were  present  when  Mr  Murphy  spoke  to 
me  about  witnessing  the  will.  It  was  in  Shade's  room.  There 
were  no  other  papers  exhibited  at  that  time.  Shade  did  not  speak 
to  any  one  further  than  to  say  that,  when  he  was  asked  if  the  said 
will  was  his  hand  and  seal,  he  said  yes.  The  will  was  not  read 
to  him.  I  don't  know  that  he  was  able  to  read  at  that  time :  he 
had  not  his  spectacles  on.  I  think  he  did  not  usually  wear  spec- 
tacles. I  never  saw  him  wear  them.  I  don't  think  I  was  there 
more  than  five  minutes.  I  teach  school  and  was  in  a  hurry  to  go 
to  Sunday  school.  I  am  distinct  in  my  recollection  that  Dr  Klapp's 
name  was  there.  I  did  not  see  the  date  of  the  will.  I  think  Shade 
vm.  —  36  Y  * 
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died  in  August.  I  received  a  notice  to  attend  the  funeral.  1  can't 
say  how  long  it  was  after  I  witnessed  the  will,  that  Shade  died. 
Murphy  never  spoke  to  me  about  the  will  until  the  time  he  asked 
me  to  witness  it.  He  never  spoke  to  me  afterwards  about  it.  None 
of  the  members  of  the  family  ever  spoke  to  me  about  it.  I  don't 
think  I  ever  stated  that  Dr  Klapp  was  present  when  I  witnessed 
the  will,  before  the  register  or  elsewhere.  If  I  did,  it  was  a  mis- 
take. Nothing  was  said  about  another  will  at  the  time  I  witnessed 
this  will  (the  will  in  dispute).  I  think  it  was  Mr  Murphy  who 
asked  Mr  Shade  if  that  was  his  will.  It  was  before  I  signed  the 
will  as  a  witness. 

The  plaintiffs  then  called  Tittermary,  who  testified  as  follows : — 
This  is  my  signature  to  the  will  dated  16th  April  1837.  I  have 
reflected  upon  the  matter  since,  and  find  that  I  was  under  a  mis- 
take in  my  deposition.  I  recollect  that  some  time  after  that  I  called 
upon  Mr  M'Mullen  to  go  with  me  to  visit  Mr  Shade ;  from  that, 
but  not  from  that  alone,  I  find  I  was  under  a  mistake  in  my  former 
testimony.  I  lived  opposite  Shade ;  he  lived  41  and  I  lived  42.  I 
could  frequently  hear  him  groan ;  from  these  circumstances  Mr 
Shade  lived  upwards  of  three  months  after  I  signed  that  will.  I 
am  confident  that  it  was  either  in  June  or  July  I  paid  the  visit 
with  Mr  M'Mullen.  Mr  Shade  died  in  August.  It  was  on  Sun- 
day I  witnessed  the  will;  I  was  getting  ready  to  go  to  Sabbath 
school ;  I  recollect  well  the  weather  was  warm.  I  was  sent  for  to 
go  over  to  Shade ;  I  went  over  to  the  house,  but  did  not  go  up 
stairs.  This  was  before  I  signed  the  will.  It  was  in  cold  weather; 
five  or  six  weeks  before.  We  had  fire  in  our  house  that  day.  I 
was  out  when  sent  for  the  first  time.  I  went  over  in  the  afternoon 
after  I  returned  home. 

Cross-examined.  —  I  have  been  examined  here  three  times;  I 
have  been  examined  about  four  times.  I  said  on  all  those  occa- 
sions but  the  last  that  it  was  in  July.  This  was  on  the  last  time. 
After  I  had  been  examined  the  first  time  before  a  jury,  I  discover- 
ed the  error.  If  I  stated  it  after,  I  do  not  know  how  it  was.  I 
think,  on  the  trial  llth  of  April  I  stated  it  was  July.  But  I  found 
I  was  mistaken.  I  do  not  know  I  can  state  I  was  mistaken  except 
for  the  reasons  above-mentioned.  I  recollect  that  it  was  two  or 
three  months  after  I  signed  the  will  I  got  M'Mullen  to  go  with 
me.  I  think  it  was  in  July  M'Mullen  went  with  me.  I  have  no 
memorandum  by  which  I  can  fix  that  date.  After  I  was  examined 
before  the  first  jury  I  found  my  mistake,  but  not  after  I  was  exa- 
mined before  the  second  jury.  I  think  I  mentioned  that  I  was 
under  a  mistake  when  then  examined.  I  do  not  remember  having 
stated  on  the  second  trial  that  I  called  upon  Shade  on  Sunday, 
having  been  sent  for  by  a  coloured  girl.  I  have  made  no  inquiry 
of  any  one  about  M'Mullen  going  with  me.  I  think  I  was  exa- 
mined before  Judge  Randall,  but  do  not  say  certainly.  I  was 
examined  before  Judge  Jones  and  before  Judge  Parsons.  It  was 


Dec.  1844.]  OF  PENNSYLVANIA.  283 

[Jones  v.  Murphy.] 

previous  to  being  examined  before  Judge  Parsons  I  discovered  my 
mistake.  I  have  been  turning  over  in  my  mind  that  it  must  be 
three  months  after  I  signed  the  will  M'Mullen  went  with  me;  for 
three  months  after  I  signed  the  will  I  heard  Shade  groan.  I  did 
not  mention  this  on  a  former  trial.  I  cannot  get  at  it  in  any  other 
vyay  but  by  reflection.  M'Mullen  lives  in  the  city.  We  visited 
Shade  on  Sunday.  I  do  not  recollect  I  saw  anybody  but  Mr  and 
Mrs  Shade.  I  have  never  seen  M'Mullen  since.  I  said  nothing 
about  M'Mullen  or  the  groans  of  Shade  on  the  last  trial.  I  never 
thought  of  it  before.  I  am  sure  that  on  some  one  of  the  trials  I 
spoke  of  M'Mullen.  My  memory  is  not  good.  It  is  bad  on  some 
subjects.  It  is  not  bad  on  this  subject,  for  I  have  been  turning 
the  matter  in  my  mind,  and  feel  sure  I  am  not  mistaken.  I  do  riot 
recollect  of  saying  that  the  last  time  I  saw  Shade  was  when  I 
witnessed  the  will.  I  never  visited  there  with  M'Mullen  before 
the  will.  I  do  not  recollect  of  stating  as  you  have  it  down.  I 
think  Mr  Shade  died  in  August.  I  have  reflected  upon  the  matter, 
and  I  had  a  note  to  attend  the  funeral ;  it  was  dated  in  August.  I 
do  not  recollect  when  it  was  the  black  girl  called,  but  it  was  five 
or  six  weeks  before  I  signed  the  will.  I  was  told  that  the  girl 
called.  I  recollect  it  was  when  we  had  fire  in  the  stove :  it  was 
cold  weather.  I  am  not  sure  it  was  a  month.  I  am  sure  it  was 
more  than  a  week  before ;  it  was  in  February  or  March.  I  went 
over,  but  did  not  see  Shade ;  he  was  confined.  Mrs  Shade  told 
me  the  will  had  been  signed ;  I  do  not  know  how  long  Shade  had 
been  sick.  It  was  more  than  a  month  before ;  it  was  the  last  time 
I  saw  him.  I  am  not  sure  of  the  year.  I  might  have  stated  before 
Judge  Jones  I  had  not  seen  him  for  three  months.  Mr  Shade  asked 
me  to  sign  the  will ;  it  was  in  his  room.  I  was  not  there  more 
than  five  minutes;  was  in  a  hurry  to  go  to  Sunday  school.  Mr 
Murphy  asked  if  it  was  his  will.  He  asked  if  he  acknowledged 
that  to  be  his  signature ;  he  said  it  was.  I  asked  him  how  he  was  ; 
he  said  very  poorly.  I  do  not  recollect  of  saying  before,  that  I 
judged  he  was  of  disposing  mind  and  memory  by  his  looks.  I  was 
there  to  see  him  three  times ;  the  first  time  I  did  not  see  him.  I 
went  alone  all  but  the  last  time;  then  M'Mullen  went  with  me. 
1  do  not  recollect  saying  that  if  I  said  M'Mullen  went  down  with 
me  after  the  will  was  signed,  I  was  mistaken.  I  never  saw  any 
other,  nor  signed  any  other  will  of  Peter  Shade's. 

The  defendants  offered  to  prove  by  Samuel  Green,  the  regular 
and  legal  execution  of  a  will,  later  in  date  and  different  in  its  con- 
tents and  provisions,  from  that  of  16th  April  1837.  That  it  took 
place  a  short  time  before  the  death  of  Peter  Shade,  and  that  it 
took  place  when  he  was  unable  to  leave  his  bed.  That  such  will 
passed  immediately  into  the  possession  of  these  plaintiffs  and  Peter 
Shade's  widow,  by  whom  it  had  been  fraudulently  withheld  or 
destroyed ;  that  it  was  in  point  of  fact  and  law  a  subsisting  will 
at  the  death  of  the  testator ; — and  to  follow  it  by  proof  from  other 
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sources,  of  the  contents  of  this  will  thus  witnessed  by  Samuel 
Green  and  Dr  Klapp.  To  this  the  plaintiffs  objected  on  the 
ground  that  if  proved  it  would  not  amount  to  a  revocation  of  the 
will  already  proved ;  but  the  court  overruled  the  objection  and 
admitted  the  evidence. 

Samuel  Green,  sworn.  —  I  lived  at  the  north-west  corner  of 
Almond  and  Front  streets,  in  1837,  five  or  six  doors  from  Mr 
Shade.  I  witnessed  a  will  for  Peter  Shade.  He  sent  his  little 
coloured  girl  for  me  to  come  to  his  house ;  she  said  her  master 
wanted  to  see  me.  I  went ;  and  Mrs  Shade  introduced  me  to  Mr 
Shade's  room.  He  asked  if  I  would  witness  a  will  for  him ;  he 
did  not  know  how  long  he  might  live ;  he  wished  to  have  all  his 
business  fixed  before  he  died.  He  told  me  then,  that  Dr  Klapp 
and  Mr  Tittermary  had  witnessed  a  will  before :  the  will  was 
given  to  me,  and  he  acknowledged  it  to  be  his  will.  I  told  him  I 
had  not  been  in  the  habit  of  witnessing  wills,  I  did  not  know  where 
I  should  put  my  name,  there  being  no  witness  to  the  will.  He 
said  to  his  wife,  Hannah,  hand  out  the  will  witnessed  by  Dr  Klapp, 
and  which  Mr  Tittermary  signed,  and  let  Mr  Green  see  where 
they  signed  it.  This  is  like  the  will  placed  before  me;  there  was 
no  writing  below  their  names.  It  is  my  impression  this  is  the 
paper.  I  took  the  new  will,  and  merely  read  a  few  lines,  to  satisfy 
me  it  was  a  will.  I  laid  it  on  the  table  and  put  my  name  to  it. 
There  was  no  other  witness  to  it.  I  think  he  said,  let  it  lay  on 
the  table,  I  will  get  Dr  Klapp  to  witness  it.  This  was  in  the  lat- 
ter part  of  June  or  beginning  of  July  1837.  I  cannot  tell  how 
long  it  was  before  his  death :  not  more  than  six  weeks  before  it. 
I  fix  time  by  merely  knowing  it  was  summer,  and  my  going  to  the 
country  shortly  after.  I  went  to  the  country  on  Saturday  before 
the  big  ship  was  launched  at  the  Navy  Yard.  I  was  gone  from 
Saturday  till  Monday.  A  very  little  time  before  this  I  went  to 
the  country.  I  went  the  next  day  after  the  ship  launch.  I  was 
gone  two  weeks.  When  I  returned,  Mr  Shade  was  alive.  He  died 
in  about  two  weeks  after  I  returned.  I  went  with  my  own  horse 
and  wagon.  I  cannot  say  whether  I  bought  the  horse  before  or 
after  I  witnessed  the  will.  This  is  the  receipt  for  the  purchase 
money  of  the  horse,  17th  of  June  1837. 

I  was  at  work  when  I  was  sent  for.  I  am  positive  that  it  was 
not  earlier  than  June.  He  got  hurt  the  same  day  I  bought  him. 
I  cannot  say  whether  it  was  before  or  after  the  accident  I  went  to 
see  Mr  Shade.  I  do  not  recollect  who  brought  to  me  the  will  I 
signed.  She  handed  me  out  the  second  will.  The  old  lady  was 
rather  slow.  The  wills  I  left  on  the  table.  Mr  Shade  was  very 
low,  hardly  able  to  turn  in  the  bed.  From  his  appearance  he  did 
not  seem  able  to  turn  himself  in  the  bed.  The  trees  were  in  leaf. 
When  I  went  into  the  room  my  shirt-sleeves  were  rolled  up. 
There  was  a  gentleman  sat  opposite  to  me,  his  back  was  to  the 


Dec.  1844.]  OF  PENNSYLVANIA.  285 

[Jones  v.  Murphy.] 

south.  He  was  dressed  genteelly  in  black;  a  yellowish  com- 
plexion. I  have  seen  Mr  Parkinson ;  he  was  not  the  man. 

Cross-examined. — I  swore  in  my  deposition  that  Mr  Shade  said, 
leave  it  upon  the  table  for  Dr  Klapp  to  sign.  I  think  I  said  this 
on  a  former  trial,  but  do  not  think  I  did  in  my  deposition.  I  do 
not  count  much  on  my  memory.  I  was  in  court  when  Dr  Klapp 
died.  I  stated  this  before  Dr  Klapp  died.  I  had  no  conversation 
with  Mr  Shade  after  I  done  my  business.  I  said  on  a  former  time 
that  Shade  said,  let  it  lay  on  the  table ;  but  do  not  recollect  that 
I  said  it  before  Vogdes. 

The  plaintiff  objected  to  this  testimony  on  the  ground  that  it 
did  not  come  up  to  the  offer  made  by  the  defendants,  and  that  the 
witness  did  not  prove  the  contents  of  the  will ;  that  this  was  not  a 
revocation  of  the  first  will.  The  objection  was  then  withdrawn 
for  the  present,  to  be  renewed  if  the  plaintiffs  should  desire  it  and 
the  defendants  failed  to  prove  the  contents  of  the  will  witnessed 
by  Green. 

Susan  Green  then  testified  as  follows :  I  am  the  wife  of  Samuel 
Green.  I  know  the  black  girl  came  for  Mr  Green.  I  did  not 
know  his  business  till  he  returned.  I  saw  him  go  out  of  the  house. 
I  saw  the  girl.  This  was  in  warm  weather.  I  think  it  was  the 
last  of  June  or  early  in  July.  We  were  preparing  to  go  in  the 
country.  It  was  after  the  purchase  of  the  horse,  because  the  day 
Mr  Green  was  sent  for,  he  was  preparing  a  poultice  for  the  horse. 
The  horse  was  hurt  on  the  day  he  was  bought.  We  owned  no 
other  horse.  This  is  the  horse  with  which  we  went  to  the  coun- 
try. I  was  at  Shade's  that  day  after  my  husband  went.  I  spoke 
to  Mr  Shade.  I  found  Mr  Shade  very  low.  I  was  informed  in 
the  morning  he  was  very  ill  and  helpless.  I  found  his  wife  there. 
I  asked  him  how  he  was ;  he  said,  very  low.  I  visited  him  again. 
I  found  Mrs  Jones  there. 

1.  The  defendants  proposed  to  prove  by  this  witness  the  con- 
versation which  took  place  between  Mrs  Jones  and  her  father,  and 
that  a  total  reconciliation  had  taken  place  between  her  and  her 
father  at  this  time  ;  and  to  be  followed  by  testimony  to  show  that 
the  father  had  previously  pledged  himself  in  case  his  daughter  re- 
turned certain  property,  to  be  entirely  reconciled  with  her,  and 
to  divide  his  estate  equally  between  her  and  his  other  children ; 
or  give  her  a  child's  portion  under  another  will  to  be  executed  by 
him — and  to  show  that  the  property  thus  referred  to,  was  pre- 
viously returned,  and  that  a  reconciliation  had  taken  place  between 
them,  anterior  to  the  will  witnessed  by  Mr  Green. 

The  plaintiffs  objected  to  this  testimony  of  the  conversation  of 
the  deceased.  1.  That  this  did  not  prove  the  contents  of  the  will, 
nor  had  its  execution  yet  been  proved.  2.  Nor  did  it  prove  a 
revocation  of  the  first  will  already  proved,  under  which  the  plain- 
tiffs claimed.  3.  That  the  proof  of  the  contents,  as  now  proposed, 
was  not  to  be  admitted  ;  the  declarations  of  the  deceased  were  not 
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evidence,  and  not  legal  proof  of  its  contents.  The  court  overruled 
the  offer,  and  rejected  the  conversation  proposed  to  be  proved  by 
Mrs  Green  with  the  testator,  as  there  contained,  on  the  authority 
of  Leiois  v.  Lewis,  (2  Watts  fy  Serg.  455)  and  Clark  v.  Morton, 
(5  Rawle  235) :  and  sealed  an  exception. 

2.  Wm.  Nassau,  Sen.,  was  called  by  the  defendants  to  prove, 
that  for  thirty  or  forty  years  he  was  acquainted  with  Mr  Shade ; 
that  he  was  a  relation  of  his,  and  upon  terms  of  familiarity  with 
him ;  that  he  visited  him  in  the  month  of  April  1837,  at  which 
time  Mr  Shade  expressed  his  displeasure  with  his  daughter,  Mrs 
Jones,  in  relation  to  her  retaining  certain  goods,  and  said  if  they 
were  not  returned  he  would  cut  her  off.     Mr  Nassau  prayed  with 
him,  and  preached  the  mutual  advantages  of  forgiveness,  to  those 
who  expected  to  be  forgiven  hereafter.     That  afterwards  he  called 
upon  Mr  Shade,  in  May  of  the  same  year,  after  the  execution  of 
the  will  of  the  16th  of  April,  and  at  that  time  Peter  Shade  stated 
that  his  daughter  Maria  had  been  there  and  brought  back  the 
goods  ;  pointed  to  the  mantel-piece,  where  some  of  the  goods  were; 
expressed  himself  satisfied  with  his  daughter;  stated  that  she  had 
begged  his  pardon,  and  acknowledged  the  reconciliation  between 
them. 

To  this  evidence  the  plaintiffs  objected ;  the  court  rejected  it 
and  the  defendants  excepted. 

3.  The  defendants  offered  to  prove  by  Elizabeth  M'Gill  that  she 
was  Mr  Shade's  sister's  daughter;  that  she  visited  her  uncle,  Peter 
Shade,  from  the  first  of  his  sickness  till  his  death ;  that  while  sit- 
ting by  his  bedside  Mrs  Jones  came  in,  threw  herself  upon  her 
father's  bosom,  and  said,  "  My  dear  father,  I  ask  your  pardon  if  I 
have  done  any  wrong — I  ask  your  forgiveness."     She  was  much 
agitated,  and  the  tears  ran  from  the  old  gentleman's  eyes ;  she  sat 
a  little  while,  got  up,  kissed  her  father,  shook  hands  with  him,  and 
went  away;  he  looked  at  her  and  said,  "You  bute,"  which  witness 
understood  a  kind  term  for  beauty;  that  previously  there  had  been 
a  coldness  between  them,  and  this,  witness  believed,  was  her  first 
visit;  she  visited  him  several  times  afterwards.     Witness  saw  her 
there  herself  three  or  four  times,  fanning  him.     There  was  an  en- 
tire reconciliation,  as  witness  thought.     He  appeared  to  be  kind 
to  her.     Told  witness  the  looking-glass  and  carpet  had  been  sent 
back;  and  he  had  previously  told  witness,  that  if  she  would  bring 
back  the  goods  he  would  make  an  alteration,  and  he  would  make 
her  equal  to  his  other  children ;  he  said  that  repeatedly.     It  must 
have  been  the  17th  or  18lh  of  May  that  Mrs  Jones  made  her  first 
visit;  that  time  being  fixed  from  the  witness  having  buried  a  sister 
the  day  before. 

To  this  evidence  the  plaintiffs  objected,  and  the  court  rejected 
it  and  sealed  an  exception. 

4.  The  defendants  offered  to  prove  by  Elizabeth  Cristman  that 
she  was  the  niece  of  Peter  Shade  deceased,  and  visited  him  fre- 
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quently  during  his  sickness,  and  frequently  met  Mrs  Jones  there 
after  the  15th  April  1837;  that  she  found  Mrs  J.  engaged  in  reading 
the  Bible  to  her  father;  that  she  was  upon  good  terms  with  her 
father  from  that  time  to  the  time  of  his  death ;  that  the  witness 
had  previously  been  spoken  to  by  Mr  Shade  about  Mrs  Jones; 
that  he  stated  if  Mrs  Jones  would  acknowledge  her  fault  and  return 
the  goods,  he  would  make  her  equal  with  the  rest  of  his  children ; 
that  witness  saw  the  goods  at  testator's  house  during  his  illness; 
that  Mr  Shade  told  witness  those  were  the  articles  Maria  had  sent 
home.  This  was  the  second  Sabbath  in  July  that  he  showed  wit- 
ness these  things,  and  told  her  Maria  had  brought  back  the  things. 
It  was  some  time  before  Mrs  Jones's  first  visit  Mr  Shade  showed 
witness  the  things. 

To  this  evidence  the  plaintiffs  objected.     The  court  rejected  it 
and  the  defendants  excepted. 

5.  The  defendants  offered  to  prove  by  Michael  M'Gill  that  he 
knew  Mr  Shade,  visited  him  during  his  last  illness;  saw  Mrs  Jones 
his  daughter  there,  either  in  June,  July  or  August  1837;  saw  her 
administer  to  her  father ;  her  attentions  were  received  with  kind- 
ness; no  coldness  between  them;  acted  as  parent  and  child  should. 

To  this  offer  the  plaintiffs  objected.     The  court  rejected  it  and 
the  defendants  excepted. 

6.  The  defendants  offered  to  prove  by  Mrs  Susan  Green  that 
the  day  after  the  execution  of  the  will  witnessed  by  Mr  Green, 
witness  visited  Mr  Shade  and  met  Mrs  Jones  there ;  that  the  de- 
portment of  Mr  Shade  and  Mrs  Jones  was  that  of  father  and  child; 
she  had  his  hand  in  hers,  and  upon  his  saying  he  was  very  ill,  she 
told  him  to  put  his  trust  in  the  Saviour;  that  Mrs  Jones  asked  the 
witness  to  procure  some  wine  and  water,  her  father  was  so  faint, 
for  the  purpose  of  bathing  him.     The  witness  told  her  she  was  a 
stranger,  and  Mrs  Jones  had  better  do  it  herself.     Mrs  Jones  re- 
plied she  had  no  communication  with  any  of  them  but  her  father, 
and  again  asked  the  witness.     That  she  made  the  application  to 
the  family  and  was  insulted.    That  witness  was  there  only  twice; 
the  day  the  will  was  witnessed  by  her  husband  and  the  day  after. 

To  this  evidence  the  plaintiffs  objected.     The  court  rejected  it 
and  sealed  an  exception. 

7.  The  defendants  called  George  N.  Jones,  grandson  of  the  tes- 
tator, to  prove  that  the  testator  repeatedly  said,  that  if  the  goods 
were  returned  by  Mrs  Jones  he  would  make  her  equal  with  the 
rest  of  his  children,  and  to  prove  that  they  were  returned,  and 
that  there  was  entire  reconciliation  between  the  father  and  Mrs 
Jones.     The  witness  saw  the  furniture  in  the  house  of  Mr  Shade 
about  the  middle  of  June. 

To  this  offer  the  plaintiffs  objected.    The  court  rejected  the  evi- 
dence and  sealed  an  exception. 

8.  The  defendants  offered  to  prove  by  Shade  Jones,  a  grandson 
of  the  testator,  that  he,  in  the  summer  of  1837,  had  the  goods 
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returned  to  his  grandfather  in  a  car  and  otherwise,  consisting  of 
carpets,  looking-glasses,  tables  and  other  things.  That  this  was 
between  the  15th  of  April  and  the  time  of  Shade's  death,  or  wit- 
nessing the  will  by  Mr  Green. 

To  this  the  plaintiffs  objected.  The  court  sustained  the  objec- 
tion and  the  defendants  excepted. 

9.  The  defendants  offered  to  prove  by  Frederick  Boley  that  Mrs 
Jones  was  the  favourite  daughter  of  Mr  Shade;  also  to  prove  that 
Mr  Shade  was  a  little  deaf,  and  seventy  years  of  age,  or  there- 
about. 

To  this  the  plaintiffs  objected.  The  court  sustained  the  objec- 
tion and  sealed  an  exception. 

10.  The  defendants  offered  to  prove  by  Mrs  Ferguson  an  entire 
reconciliation  between  Mrs  Jones  and  her  father;  that  testator 
treated  Mrs  Jones  with  more  affection  than  he  did  the  witness. 
This  reconciliation  was  after  the  will  of  the  16th  of  April,  and 
before  the  will  witnessed  by  Green ;  and  that  he  frequently  told 
witness,  if  Maria  would  return  him  the  goods,  he  would  make  her 
equal  with  his  other  children;  that  the  other  children  had  as  many 
goods  as  Maria,  and  those  which  she  got  were  returned. 

The  plaintiffs  objected  to  the  witness  on  the  ground  of  interest, 
and  showed  a  marriage  article  of  agreement  of  the  18th  April  1831 ; 
also  that  the  testimony  was  not  relevant.  The  court  rejected  the 
evidence  and  the  defendants  excepted. 

The  following  was  the  agreement  above  referred  to : 
Articles  of  agreement  indented,  made,  concluded  and  agreed 
upon  this  18th  April  in  the  year  1831,  between  Peter  Shade  of  the 
county  of  Philadelphia,  gentleman,  of  the  first  part,  Hannah  Mur- 
phy of  the  said  county,  widow,  of  the  second  part,  and  Daniel  R. 
Murphy  of  the  city  of  Philadelphia,  tinman,  of  the  third  part. 
Whereas  a  marriage  is  intended  shortly  to  be  had  and  solemnized 
between  the  said  Peter  Shade  and  the  said  Hannah  Murphy,  Now 
this  agreement  witnesseth  that  the  said  parties  of  the  second  and 
third  part,  for  and  in  consideration  of  the  sum  of  one  dollar,  lawful 
money  of  the  United  States,  to  them  in  hand  well  and  truly  paid 
by  the  said  party  of  the  first  part,  at  or  before  the  sealing  and  de- 
livery of  these  presents  (the  receipt  whereof  is  hereby  acknow- 
ledged), have,  for  themselves,  their  heirs,  executors  and  adminis- 
trators, jointly  and  severally  covenanted,  promised  and  agreed  to 
and  with  the  said  party  of  the  first  part,  his  heirs,  executors,  ad- 
ministrators and  assigns,  and  by  these  presents  do,  for  themselves, 
their  heirs,  executors  and  administrators,  jointly  and  severally 
covenant,  promise  and  agree  to  and  with  the  said  party  of  the  first 
part,  his  heirs,  executors,  administrators  and  assigns,  that  she,  the 
said  party  of  the  second  part,  shall  not  have,  claim,  challenge  or 
demand  any  dower  or  third  part  of  the  estate  of  the  said  party  of 
the  first  part.  But  that  the  estate  of  the  said  party  of  the  first 
part  shall  be  absolutely  and  entirely  freed  and  discharged  from  all 
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and  all  manner  of  claim  and  claims  of  dower  or  thirds  of  the  said 
party  of  the  second  part.  But  it  is  expressly  understood  that  no- 
thing herein  contained  shall  prevent  or  debar  the  said  party  of  the 
second  part  from  taking  and  receiving  any  devise  or  bequest  which 
the  said  party  of  the  first  part  shall  think  proper  to  make  to  the 
said  party  of  the  second  part,  by  any  will  now  made,  or  which 
may  hereafter  be  made  by  the  said  party  of  the  first  part.  In 
witness  whereof,  &c. 

Sealed  and  delivered    }  PETER  SHADE,  [SEAL.] 

in  the  presence  of  her 

JAMES  J.  BARCLAY.  )  HANNAH  X  MURPHY,  [SEAL.] 

mark. 
DANIEL  R.  MURPHY,  [SEAL.] 

11.  The  defendants  offered  to  prove  by  Joseph  S.  Riley  the 
value  of  the  property  of  Peter  Shade  at  the  time  of  his  death;  and 
that  the  will  of  the  16th  of  April  1837  was  in  the  handwriting  of 
Murphy,  and  to  prove  the  place  whence  it  was  taken  after  Shade's 
death. 

The  plaintiffs  objected  to  the  first  part  of  the  offer,  as  to  the 
value  of  the  property  of  the  testator.  The  court  rejected  that  part, 
but  suffered  the  defendants  to  prove  in  whose  handwriting  the  will 
was,  and  also  where  it  was  found  at  the  time  of  the  testator's 
death.  The  defendants  excepted. 

Joseph  S.  Riley,  sworn.  I  was  present  at  the  funeral  of  Peter 
Shade.  I  returned  to  the  house  after  the  funeral :  the  will  was 
read  by  me.  (The  will  shown.)  This  looks  like  it.  The  will 
was  handed  into  my  hands  by  Myers,  the  son-in-law  of  Mr  Shade. 
Mr  Murphy  handed  it  to  him.  Mr  Murphy  took  it  from  a  secre- 
tary or  bureau,  from  the  east  side  of  the  room.  I  was  on  the  north 
side  of  the  room  when  I  read  it,  and  Murphy  was  on  the  south 
side.  Other  papers  were  taken  out  at  the  same  time.  I  did  not 
inspect  any  of  the  other  papers;  nothing  but  the  will.  Did  not 
see  what  was  done  with  the  other  papers.  I  did  not  see  them  pass 
out  of  the  hands  of  Murphy.  I  cannot  remember  whether  the 
drawer  was  locked  or  not.  I  do  not  recollect  seeing  any  tin  box. 
I  never  saw  Murphy  write. 

It  was  admitted  that  the  will  was  in  the  handwriting  of  Murphy. 

Cross-examined. — Mr  Myers  requested  me  to  read  the  will. 
Mr  Murphy,  Mrs  Shade,  Mr  Ferguson,  a  son-in-law  I  do  not  know, 
all  there.  My  wife,  Mrs  Sharpe,  Mrs  Rapp,  Mr  Blair. 

Elizabeth  M'Gill  then  testified  that  she  was  the  niece  of  Peter 
Shade.  The  children  that  he  had  at  the  time  of  his  death  were 
Mrs  Ferguson,  Mrs  Jones,  and  Mrs  Myers.  He  had  a  daughter, 
Elizabeth,  who  died  before  her  mother,  and  a  son,  John,  who  died 
before  his  father  or  mother,  and  left  children.  Shade  had  no  chil- 
dren by  his  second  wife. 

The  court  below  (PARSONS,  J.)  charged  the  jury  as  follows: — 
vin.  —  37  z 
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This  is  a  feigned  issue  sent  by  the  Orphans'  Court  to  the  Court  of 
Common  Pleas,  to  determine  whether  a  paper  writing  dated  the  16th 
April  1837,  which  has  been  read  in  evidence,  is  the  last  will  and 
testament  of  Peter  Shade  deceased.  The  cause  turns  entirely  on 
a  question  of  law  to  be  decided  by  the  court.  We  shall  submit 
no  fact  to  you  for  adjudication,  but  will  assume  the  responsibility 
of  deciding  the  case  upon  principles  of  law  which,  it  is  believed, 
are  settled  by  the  Supreme  Court.  There  have  been  three  pre- 
vious trials  of  this  cause,  and  each  verdict  has  been  set  aside  by 
this  court,  the  last  one  by  me  in  the  presence  of  the  jury  the  mo- 
ment it  was  rendered.  I  now  desire  a  verdict  rendered  in  accord- 
ance with  the  charge,  in  order  that  the  court  of  last  resort  may 
judge  of  the  correctness  of  my  opinion.  On  this  trial  I  have  re- 
jected nearly  all  the  evidence  offered  by  the  defendants,  so  that 
the  cause  presents  a  different  aspect  from  what  it  has  done  on  any 
former  trial,  and  leave  no  evidence  to  be  weighed  or  considered 
by  the  jury.  Therefore  we  instruct  you  that  this  will  has  been 
proved  according  to  the  requisitions  of  the  6th  section  of  the  Act 
of  1st  April  1833,  which  is,  "  That  every  will  shall  be  in  writing, 
and  unless  the  person  making  the  same  shall  be  prevented  by  the 
extremity  of  his  last  sickness,  shall  be  signed  by  him  at  the  end 
thereof,  or  by  some  person  in  his  presence  and  by  his  express  di- 
rection ;  and  in  all  cases  shall  be  proved  by  the  oaths  or  affirma- 
tions of  two  or  more  competent  witnesses,  otherwise  such  will  shall 
have  no  effect."  This  will  was  signed  by  the  testator,  and  is 
proved  by  two  competent  witnesses ;  hence  all  the  requirements 
of  this  section  are  answered. 

The  13th  section  of  the  same  Act  to  which  I  have  referred,  pro- 
vides, "  That  no  will  in  writing  concerning  any  real  estate  shall 
be  repealed,  or  shall  any  devise  or  direction  therein  be  altered 
otherwise  than  by  some  other  will  or  codicil  in  writing,  or  other 
writing  declaring  the  same,  executed  and  proved  in  the  same 
manner  as  is  hereinbefore  provided;  or  by  burning,  cancelling, 
or  obliterating  or  destroying  the  same  by  the  testator  himself,  or 
some  one  in  his  presence  and  by  his  express  direction."  And  the 
14th  section  makes  the  same  provision  respecting  wills  bequeath- 
ing personal  property. 

VVe  instruct  the  jury  that  there  is  no  evidence  that  Peter  Shade 
altered  this  will  by  another  will,  or  codicil  in  writing,  or  other 
writing  declaring  the  same  altered,  by  any  paper  executed  and 
proved  as  is  required  by  said  act.  There  is  no  evidence  that  this 
will  was  obliterated,  cancelled  or  destroyed  by  the  testator  him- 
self, or  by  any  one  in  his  presence,  or  by  his  direction.  Such 
being  the  state  of  the  case  as  presented  before  you,  your  verdict 
should  be  in  favour  of  the  plaintiffs. 

It  is  contended  by  the  defendants  that  they  have  proved  by 
Samuel  Green  that  there  was  another  will  executed  by  the  de- 
ceased after  the  will  of  the  16th  April  1837,  already  in  evidence, 
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and  that  Dr  Klapp  has  testified  that  he  executed  two  wills,  and 
therefore  this  will  is  revoked.  But  we  instruct  you,  that  all  this 
evidence  does  not  amount  to  a  revocation  of  this  will.  In  order 
to  do  it,  they  must  prove  that  the  provisions  of  the  will  subscribed 
by  Green  revoked  that  of  the  16th  of  April,  either  in  whole  or  in 
part ;  and  if  in  part,  in  what  particular.  It  is  likewise  contended 
by  the  defendants  that  Green  has  testified  that  when  he  signed 
the  will  as  a  witness,  it  was  left  on  the  table  in  the  room  of  the 
deceased,  who  was  so  ill  that  he  could  not  leave  his  bed ;  that  tes- 
tator's wife  and  another  person  were  in  the  room ;  and  that  the 
same  was  abstracted  from  the  possession  of  the  deceased  by  fraud, 
or  has  been  destroyed  by  some  one  interested  in  its  destruction 
since  the  death  of  Peter  Shade.  But  it  must  be  borne  in  mind 
that  no  notice  has  been  given  to  the  plaintiffs  to  produce  another 
will,  so  that  they  could  answer  on  oath  relative  to  their  know- 
ledge of  the  fact  of  any  such  being  in  existence  at  the  time  of  the 
testator's  death.  Mrs  Shade  has  not  been  called  as  a  witness  to 
testify  as  to  her  knowledge  of  the  paper  signed  by  Green,  nor  the 
individual  who  Green  swears  was  in  the  room.  Hence  we  instruct 
you  that  there  is  no  evidence  of  fraud  against  the  plaintiffs,  of 
spoliation  or  destruction  of  this  paper  signed  by  Green,  either  by 
the  plaintiffs  or  any  one  else.  And  if  there  had  been  evidence  of 
these  facts,  it  would  be  necessary  to  prove  what  the  contents  of 
the  will  alleged  to  be  destroyed  were,  and  to  show  that  it  was  a 
revocation  of  this  in  whole  or  in  part,  and  in  what  particular  it 
revoked  this  will. 

I  consider  the  case  of  Clark  v.  Morton,  (5  Rawle  235),  rules 
this.  So  the  case  of  Lawson  v.  Morrison,  (2  Dallas  286).  It  was 
likewise  decided  in  England,  150  years  ago,  relative  to  the  will 
of  Sir  Henry  Killgrew,  reported  in  Salkeld  592,  that  when  a  se- 
cond will  had  been  made,  and  the  contents  were  not  proved  to  the 
jury,  it  was  not  a  revocation  of  the  former.  At  a  later  day  the 
same  question  was  before  the  English  Judges  in  the  case  of  Good- 
right  v.  Harwood,  reported  first  in  3  Wilson  497,  again  in  2  Black. 
937,  and  in  Cowper  87,  that  a  second  will,  unless  the  contents 
thereof  be  proved,  is  not  a  revocation  of  the  former  will ;  and  one 
of  the  Judges  assigned  as  a  reason,  for  it  may  or  may  not  be  con- 
sistent with  the  former.  How  can  it  be  known,  in  this  case,  that 
the  so-called  second  will  revoked  the  former,  when  no  one  has 
appeared  who  ever  saw  it — when  it  has  never  been  found  or  read 
by  any  person.  It  may  or  may  not  be  consistent  with  the  will 
now  in  evidence.  Hence  we  instruct  you  that  there  is  no  evi- 
dence that  this  will  has  been  revoked;  and  if  you  should  believe 
all  that  Green  has  testified,  your  verdict  cannot  be  in  favour  of 
the  defendants. 

The  plaintiffs  have  submitted  two  questions  of  law,  on  which 
they  ask  the  court  to  instruct  the  jury  : 
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1.  That  there  is  no  evidence  of  a  revocation  of  the  will  of  the 
16th  April  1837. 

This  we  answer  in  the  affirmative,  and  say  to  the  jury  that 
there  is  no  evidence  of  the  revocation  of  this  will. 

2.  That  there  is  no  evidence  of  fraud  or  spoliation  of  any  sub- 
sequent will  of  Peter  Shade,  deceased. 

This  point  we  answer  in  the  affirmative,  and  instruct  you  that 
there  is  no  evidence  of  fraud,  or  of  spoliation  of  any  will  made 
subsequent  to  this  of  the  16th  April  1837;  and  if  you  believe  all 
the  evidence  of  Samuel  Green,  DrKlapp  and  John  V.  Tittermary, 
and  all  the  other  evidence  in  the  cause,  there  is  no  evidence  of 
fraud,  spoliation  or  destruction  of  any  subsequent  will  by  the 
plaintiffs,  or  legatees,  or  any  one  else,  since  the  death  of  Peter 
Shade  or  before,  unless  he  destroyed  it  himself. 

It  appears  to  the  court  that  we  have,  in  our  general  charge,  and 
in  answer  to  these  points,  decided  the  law  of  the  case.  But  the 
defendants  have  submitted  four  propositions  of  law,  on  which  they 
pray  instruction  to  the  jury,  and  we  will  proceed  to  answer  each 
separately,  as  they  have  been  presented. 

1.  That  the  issue  in  this  case  is,  whether  a  paper  writing,  dated 
16th  April  1837,  is  the  last  will  of  Peter  Shade. 

The  court  say,  this  point  is  correctly  stated ;  and  it  has  been 
proved  that  this  is  the  last  will  of  Peter  Shade,  deceased ;  so  we 
have  already  instructed  you  in  our  general  charge. 

2.  That  if  the  jury  are  satisfied  that  Peter  Shade,  after  the  16th 
April  1837,  regularly  made  and  executed  another  and  a  different 
will,  containing  a  different  disposition,  which  he  died  without 
revoking,  then  the  jury,  upon  the  above  issue,  can  find  for  the 
defendants. 

If  there  were  any  facts  on  which  to  base  this  point,  it  would  be 
correct.  But  we  instruct  you  that  there  is  no  evidence  that  Peter 
Shade,  after  the  16th  April  1837,  regularly  made  and  executed 
another  and  a  different  will,  containing  a  different  disposition, 
which  he  died  without  revoking;  and  we  likewise  instruct  you 
that,  upon  the  above  issue,  you  cannot  find  for  the  defendants, 
because  there  is  no  evidence  under  the  law  of  the  land  which 
would  warrant  this  jury  in  rendering  such  a  verdict. 

3.  That  if  the  jury  are  satisfied  from  the  evidence  that  a  will 
was  regularly  made  and  executed  by  Peter  Shade  after  the  16th 
April  1837,  which  contained  a  disposition  of  his  property  differ- 
ent from  the  alleged  will  of  the  16th  April  1837,  and  such  last 
will  of  Peter  Shade  has  been  fraudulently  withheld  or  destroyed 
without  the  consent  of  Peter  Shade,  then  the  jury,  upon  the  above 
issue,  can  find  for  the  defendants. 

In  reply  to  this  proposition  the  court  say  that  there  is  no  evi- 
dence that  Peter  Shade,  after  the  16th  April  1837,  regularly  made 
and  executed  another  will,  which  contained  a  disposal  of  his  pro- 
perty different  from  the  alleged  will  of  the  16th  April  1837 ;  nor 
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is  there  any  evidence  that  such  will  has  been  fraudulently  with- 
held or  destroyed  without  the  consent  of  Peter  Shade.  Nor  can 
the  jury,  on  the  above  issue,  find  for  the  defendants;  hence  we 
refuse  to  give  the  instruction  prayed  for. 

4.  That  it  is  the  right  of  the  jury  to  decide,  under  the  evidence, 
whether  a  will  later  in  execution  and  date  than  the  16th  April 
1837  has  been  so  withheld  or  destroyed. 

The  court  answer  this  point  in  the  negative,  because  there  is 
no  evidence  on  which  the  jury  can  act.  When  there  is  any  evi- 
dence of  such  facts,  it  is  the  province  of  the  jury  to  decide  them. 
But  when  there  are  no  facts  to  submit  to  a  jury  upon  a  proposi- 
tion of  law  presented  to  the  court,  we  have  no  right  to  leave  them 
for  their  decision.  There  is  no  evidence  before  us  that  a  will  of 
Peter  Shade,  later  in  date  than  that  of  the  16th  of  April  1837  has 
been  withheld  or  destroyed  by  any  one,  or  destroyed  by  anybody 
but  the  testator. 

I  have  desired  to  answer  every  question  fully,  and  have  taken 
the  whole  cause  from  the  jury  in  my  general  charge,  and  decided 
it  as  a  question  of  law  to  be  determined  by  the  court  alone,  and 
refuse  to  give  the  instruction  prayed  for  in  the  fourth  point.  And 
in  conclusion  I  say,  that  even  if  the  jury  believe  the  whole  evi- 
dence in  the  cause  to  be  true,  their  verdict  should  be  in  favour  of 
the  plaintiffs.  The  evidence  in  the  case  is  to  be  made  a  part  of 
the  record. 

The  defendants  excepted  to  the  charge. 

The  defendants  assigned  for  error  the  rejection  of  the  evidence 
in  the  bills  of  exception,  and  also  the  following  errors  in  the  charge. 

1.  The  court  erred  in  instructing  the  jury,  that  the  case  turned 
entirely  upon  a  question  of  law. 

2.  In  assuming  the  responsibility  of  deciding  the  case,  and  with- 
drawing the  facts  from  the  jury,  when  there  were  facts  upon  which 
the  jury  were  legally  entitled  to  decide,  and  upon  which  three 
former  juries  had  decided  in  favour  of  the  defendants. 

3.  In  instructing  the  jury,  that  there  is  no  evidence  that  Peter 
Shade  altered  the  will  (will  in  issue)  by  another  will  or  codicil  in 
writing,  or  other  writing  declaring  the  same  altered,  by  any  paper 
executed  and  proved  according  to  law. 

4.  In  directing  the  jury  to  find  a  verdict  for  the  plaintiffs. 

5.  In   instructing  the  jury  unfavourably  to  the  defendants  on 
the  ground  that  the  defendants  had  given  no  notice  to  the  plaintiff 
to  produce  the  will  alleged  by  defendants  to  be  the  last  will  of 
Peter  Shade,  so  that  the  plaintiffs  could  answer  on  oath  relative 
to  their  knowledge  of  the  fact  of  any  such  being  in  existence  at 
the  time  of  testator's  death  ;  and  that  Mrs  Shade  had  not  been 
called   as  a  witness  to  testify  as  to  her  knowledge  of  the  paper 
signed  by  Green;  nor  the  individual  who  Green  swears  was  in  the 
room.     Hence  the  court  instructed  the  jury  that  there  was  no 
evidence  of  fraud  against  the  plaintiffs,  or  of  spoliation  or  destruc- 
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tion  of  the  paper  signed  by  Green  either  by  plaintiffs  or  anybody 
else. 

6.  In  further  charging  the  jury  that  if  there  had  been  evidence 
of  these  facts,  (the  facts  last  above  referred  to,)  it  would  be  neces- 
sary for  defendants  to  prove  what  the  contents  of  the  will  alleged 
to  be  destroyed  were,  and  to  show  that  such  will  was  a  revocation 
in  whole  or  in  part,  and  in  what  particular,  of  such  will. 

7.  In  instructing  the  jury  upon  the  1st  point  of  the  plaintiffs, 
that  there  was  no  evidence  of  the  revocation  of  the  will  of  the  16th 
of  April  1837. 

8.  In  instructing  the  jury  in  relation  to  the  2d  point  of  plain- 
tiffs, that  there  was  no  evidence  of  fraud  or  spoliation  of  any  sub- 
sequent will  of  Peter  Shade,  deceased. 

9.  In  their  answers  to  the  2d,  3d,  and  4th  points  of  the  defend- 
ants. 

D.  P.  Brown  and  B.  Tilghman,  for  the  plaintiffs  in  error,  re- 
ferred to  1  Bay  464 ;  5  Rawle  235 ;  2  Watts  #  Serg.  455 ;  16 
Serg.  4-  Rawle  84;  2  Binn.  416. 

/.  M.  Read  and  Meredith,  contra,  cited  Act  8th  April  1833, 
(Par.  <$•  Johns.  466) ;  1  Dall.  258 ;  2  Ibid.  286 ;  6  Serg.  fy  Rawle 
47,  452,  215,  489 ;  3  Yeates  511 ;  16  Serg.  $  Rawle  87 ;  6  Wend. 
173,  181  ;  2  Binn.  406;  Roberts  on  Wills  261,  265;  3  Wils. 497; 
2  Bl.  R.  937 ;  Cowp.  87 ;  7  Bro.  Parl.  Cas.  344 ;  2  East  488 ; 
4  Kent.  Com.  528 ;  14  Mass.  208  ;  1  Pick.  535  ;  4  Burr.  2512  ; 
2  Whart.  582. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  a  feigned  issue  to  try  the  validity  of  a  cer- 
tain instrument  of  writing  dated  the  16th  April  1837,  purporting 
to  be  the  last  will  and  testament  of  Peter  Shade,  deceased. 

The  defendants  deny  it  to  be  his  last  will,  because  they  aver 
that  the  testator  after  that  date,  viz.  on  or  about  the  17th  June 
1837,  made  another  will,  different  in  its  dispositions,  revoking  all 
former  wills,  and  that  said  will  was  destroyed,  or  suppressed  by 
fraud.  If  the  defendants  can  substantiate  the  truth  of  this  state- 
ment, the  paper  writing  of  the  16th  April  cannot  be  admitted  to 
probate ;  and  whether  there  was  a  subsequent  instrument  contain- 
ing different  and  inconsistent  dispositions  from  the  former  will,  or 
a  clause  revoking  all  former  wills,  are  the  great  questions  in  the 
cause. 

Before  entering  into  a  particular  examination  of  the  case,  I  wish 
to  premise  that  the  point  is  not  whether  the  evidence  was  suffi- 
ciently strong  to  establish  the  making  of  a  will  subsequent  to  the 
16th  April,  but  (from  the  course  which  the  court  below  have 
thought  right  to  pursue)  it  is  whether  there  was  evidence  given  or 
withheld  proper  to  be  submitted  to  the  jury  for  their  decision. 
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It  is  enacted  in  the  Act  of  the  8th  April  1833,  6th  section,  that 
every  will  shall  be  in  writing,  and  unless  the  person  making  the 
same  shall  be  prevented  by  the  extremity  of  his  last  sickness,  shall 
be  signed  by  him  at  the  end  thereof,  or  by  some  person  in  his  pre- 
sence, and  by  his  express  directions ;  and  in  all  cases  shall  be 
proved  by  the  oaths  or  affirmations  of  two  or  more  competent 
witnesses,  otherwise  such  will  shall  have  no  effect. 

The  13th  section  provides  that  no  will  in  writing  concerning 
real  estate  shall  be  repealed,  nor  shall  any  devise  or  direction 
therein  be  altered  otherwise  than  by  some  other  will  or  codicil  in 
writing  declaring  the  same,  executed  and  proved  in  the  same 
manner  as  is  hereinbefore  provided ;  or  by  burning,  cancelling,  or 
obliterating  or  destroying  the  same  by  the  testator  himself,  or  by 
some  one  in  his  presence  and  by  his  express  direction.  And  the 
14th  section  makes  the  same  provision  respecting  wills  bequeath- 
ing personal  property. 

It  is  not  alleged  that  the  testator  cancelled,  obliterated  or  de- 
stroyed the  first  will.  The  defence  rests  on  the  first  clause  of  the 
13th  section  of  the  Act.  In  the  construction  of  that  clause  it  is 
conceded  that  an  instrument  purporting  to  be  a  last  will  and  tes- 
tament, must  have  the  same  attestation,  &c.  to  operate  as  a  revoca- 
tion, as  is  requisite  to  give  it  validity  as  a  will.  But  although  a 
will  must  be  proved  regularly  by  two  witnesses,  yet  circumstances 
may  supply  the  want  of  one  witness,  when  they  go  directly  to  the 
immediate  act  of  disposition.  Eyster  v.  Young,  (3  Yeatesdll); 
Reynolds  v.  Reynolds,  (16  Serg.  $  Rawle  87) ;  Miller  v.  Carothers, 
(6  Serg.  6f  Rawle  215).  It  has  also  been  ruled  (and  with  these 
principles,  as  will  be  hereafter  seen,  we  do  not  interfere)  that  the 
contents  of  such  second  will  must  in  general  be  found,  and  the 
contents  so  found  must  appear  to  be  inconsistent  with  the  disposi- 
tions of  the  former  will,  to  operate  as  a  revocation ;  and  that  if 
part  is  inconsistent  and  part  is  consistent,  the  first  will  shall  only 
be  revoked  pro  tanto,  and  to  the  extent  of  these  discordant  dispo- 
sitions. 3  Wilson  497;  Cowp.  87;  7  Bro.  P.  C.  344.  But  it  is 
not  necessary  (as  I  conceive)  where  the  will  is  destroyed,  and 
especially  where  it  is  suppressed  or  destroyed  by  fraud,  to  prove 
the  precise  facts  in  which  the  latter  will  so  set  up  as  a  revocation 
of  a  former  will  differs  from  it.  For  if  the  jury  find  expressly,  or 
infer  from  circumstances  (which  I  shall  show  hereafter  they  may), 
that  the  dispositions  made  by  the  second  will  are  inconsistent  with 
the  dispositions  in  the  former,  that  is  a  sufficient  ground  to  decide 
the  latter  will  a  revocation.  And  this  seems  to  be  the  opinion  of 
Mr  Powel!,  in  his  Treatise  on  Devises,  p.  519. 

In  conformity  to  the  principles  above  stated,  the  plaintiff  having 
given  the  ordinary  proof  of  the  execution  of  the  first  will,  it  is  in- 
cumbent on  the  defendant,  to  sustain  his  case,  to  prove  to  the  satis- 
faction of  the  jury  the  factum  of  a  subsequent  will,  and  that  it 
was  suppressed  or  destroyed  by  fraud.  These  preliminary  points 
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being  satisfactorily  established,  an  inference  will  arise,  as  will  be 
hereafter  shown,  that  the  first  instrument  was  repealed  or  altered ; 
and  consequently  the  latter  is  a  revocation  of  the  former. 

The  points  above  indicated  are  the  natural  order  in  which  the 
case  should  be  viewed,  for,  it  will  be  observed,  if  the  defendants 
fail  in  sustaining  either  of  the  two  first  propositions,  the  third, 
which  is  a  corollary  from  them,  cannot  arise. 

1.  As  to  the  factum  of  a  will  subsequent  in  date  to  the  writing 
of  the  16th  April  1837.  It  is  admitted  that  a  revoking  will  must 
be  in  writing,  that  it  must  be  attested  by  two  witnesses,  or  by  one 
witness  accompanied  by  proof  of  circumstances  which  go  directly 
to  the  immediate  act  of  disposition  ;  and  the  first  question  to  which 
the  attention  of  the  court  and  jury  must  be  directed,  is,  have  these 
indispensable  requisites  of  the  Act  been  complied  with  ?  If  the 
jury  find  against  the  defendants  on  this  point,  further  inquiry 
is  needless.  And  the  first  thing  which  strikes  the  mind  is,  that  no 
person  can  examine  the  testimony  without  coming  to  the  conclu- 
sion that  the  testator  made  two,  and  but  two  wills,  one  on  the  16th 
April  1837,  the  other  a  short  time  before  or  after  that  date.  This 
is  put  beyond  the  possibility  of  doubt  by  the  concurring  testimony 
of  Dr  Klapp  and  Samuel  Green,  one  a  witness  for  the  plaintiffs,  the 
other  for  the  defendants.  The  only  conceivable  difficulty  which 
can  arise  is,  whether  the  instrument  which  it  is  sought  to  set  up 
as  a  revoking  will,  be  subsequent  or  prior  in  date  to  the  16th 
April ;  and  next,  whether  the  witnesses  refer  to  one  and  the  same 
instrument  of  writing.  Without  stopping  to  inquire  whether 
when  a  will  is  regularly  attested  one  witness  may  prove  its  con- 
tents or  the  date  of  it,  where  the  date  becomes  material,  here  we 
cannot  fail  to  observe  there  are  two  witnesses,  with  a  variety  of 
circumstances  to  confirm  their  statements,  who  depose  that  the 
writing  in  question  was  executed  on  or  about  the  17th  June  1837, 
and,  of  course,  subsequent  to  the  will  now  in  issue.  For  on  this 
part  of  the  case  the  jury  will  pay  great  attention  to  the  testimony 
of  Samuel  Green  and  Susan  Green,  corroborated,  as  they  unques- 
tionably are,  by  strong  and  cogent  motives  which  the  testator  had 
after  the  execution  of  his  first  will  to  make  a  different  disposition 
of  his  property.  The  testimony  (and  I  refer  as  well  to  the  testi- 
mony rejected  as  that  which  was  received)  discloses  this  case. 
The  testator,  aged  70  years,  lying  helpless  in  bed  in  the  extremity 
of  sickness,  believing  he  had  serious  cause  of  displeasure  against  a 
young  and  favourite  child,  on  the  16th  April  1837,  some  three  or 
four  months  before  his  death,  made  his  last  will  and  testament, 
containing  a  devise  to  his  second  wife  and  to  her  daughter,  who 
was  a  stranger  to  his  blood,  and  also  this  item :  "  I  consider  that 
Maria  Jones  (his  daughter  by  a  former  wife)  has  had  her  full  share 
of  my  said  estate  in  moneys  improperly  taken,  moneys  loaned, 
and  property  improperly  taken."  That  a  misapprehension  of 
improper  conduct  by  his  child  was  the  operating  cause  of  this 
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singular,  and,  may  I  not  add,  unparental  clause,  appears  not  only 
from  the  will  itself,  but  from  repeated  declarations  of  the  testator. 
For  the  defendants  offered  to  prove  that  he  repeatedly  expressed 
his  displeasure  with  his  daughter,  in  relation,  as  the  witness  says, 
to  her  return  of  certain  goods,  saying,  if  they  were  not  returned 
he  would  cut  her  off.  It  also  appears  that  subsequently  to  the 
signing  of  the  first  will,  a  complete  reconciliation  took  place  between 
father  and  child,  in  pursuance  of  his  repeated  pledges  to  that 
effect,  she  having  returned  the  property  which  was  the  cause  of 
the  father's  displeasure.  This  testimony  adds  great  weight  to  the 
evidence  of  Green  and  wife  on  the  point  of  time,  for  it  suggests 
motives  of  the  most  powerful  kind,  operating  with  irresistible  force 
on  the  heart  of  a  parent,  for  an  entire  alteration  in  the  previous 
disposition  of  his  property.  The  testator's  estate  was  worth  say 
$40,000,  to  be  divided  into  five  shares;  consequently  Maria's  por- 
tion, on  a  fair  and  just  division,  would  amount  to  $8000 ;  whereas 
by  the  will  as  it  stood  at  the  time  she  had  regained  the  affections 
of  her  aged  parent,  she  gets  nothing.  He  bequeathed,  it  is  true, 
to  each  of  her  five  children  the  comparatively  pitiful  sums  of  $200. 
To  repair  this  glaring  injustice,  we  may  reasonably  presume,  was 
one,  among  other  reasons,  for  an  alteration  in  his  will.  It  renders 
the  allegation  that  a  subsequent  will  was  made  by  the  testator  a 
most  probable  event.  Indeed,  a  contrary  supposition  comports 
but  little  with  the  ordinary  conduct  of  parents  placed  in  similar 
circumstances. 

But  another  reason  suggests  itself  equally  cogent.  The  will 
of  the  16th  April  contains  an  imputation  of  dishonesty  in  his  own 
child,  a  direct  charge  of  embezzlement  and  fraud.  In  the  full 
flow  of  returning  affection,  he  must  naturally  be  anxious  to  pre- 
vent so  disgraceful  a  charge  from  going  on  the  records  of  the 
county.  This  is  a  conclusion  from  which  no  parent  will  dissent, 
and  it  may  account  for  the  fact  that  he  preferred  executing  a  new 
will  rather  than  making  the  necessary  alteration  by  means  of  a 
codicil.  In  the  one  case  he  gets  rid  of  an  odious  imputation;  in 
the  other  he  perpetuates  it.  But  it  is  said  there  is  some  conflict 
in  the  testimony  of  Dr  Klapp  arid  Green  and  wife;  but  it  will  be 
for  the  jury  to  say  whether  this  is  not  more  fanciful  than  real. 
The  only  thing  of  which  Dr  Klapp  appears  to  have  been  certain 
was,  that  he  witnessed  two  wills.  After  having  proved  the  first 
will,  he  says,  "To  the  best  of  my  recollection  I  witnessed  another 
will.  It  is  impossible  for  me  to  recollect  whether  the  will  hereto 
annexed  (meaning  the  will  of  the  16th  April)  marked  (A),  is  the 
first  or  last  will.  Both  wills  were  witnessed  by  me  during  the 
course  of  rny  visits  in  his  last  sickness.  Of  course  I  cannot  say 
that  the  facts  I  have  stated  in  relation  to  the  acknowledgment  of 
the  will  refer  to  the  first  one  I  witnessed  or  the  last  one.  I  cannot 
specify  the  time  that  elapsed  between  the  execution  of  the  first 
and  last  will.  I  should  suppose  that  the  period  of  time  may  not 
VIH.— 38 
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have  been  more  than  two  or  three  weeks,  and  it  may  have  been 
less."  Under  the  facts  here  disclosed,  it  will  be  for  the  jury  to 
say  what  weight  ought  to  be  attached  to  this  supposed  discre- 
pancy. It  will  be  remembered  that  there  is  nothing  more  difficult 
to  recollect  than  dates;  and  perhaps  the  jury  may  be  inclined  to 
rely  more  on  the  memory  of  Samuel  and  Susan  Green  than  Dr. 
Klapp,  as  the  former  have  something  in  aid  of  their  recollection, 
whereas  the  latter  has  literally  nothing.  Besides,  the  precise  date, 
except  for  purposes  of  identification,  is  totally  immaterial ;  as  the 
only  matter  of  any  consequence  is  whether  the  revoking  will  is 
subsequent  in  time  to  the  execution  of  the  instrument  of  writing 
offered  for  probate. 

We  will  now  notice  the  next  subdivision  of  the  factum  of  a  sub- 
sequent will;  that  is  to  say,  we  will  next  inquire  whether  Dr 
Klapp  and  Samuel  Green  refer  to  the  same  instrument.  It  ap- 
pears that  the  testator,  at  periods  of  time  not  far  distant  from 
each  other,  executed  two  wills,  and  we  have  not  the  least  reason 
to  believe  he  made  more  than  two  wills.  Dr  Klapp  was  a  witness 
to  two  wills,  and  Samuel  Green  was  a  witness  to  one  will.  From 
this  we  arrive  at  the  conclusion  that  as  Dr  Klapp  was  a  witness 
to  both  wills,  one  in  conjunction  with  John  V.  Tittermary,  the 
will  of  16th  April,  and  there  were  but  two  wills,  and  Mr  Green 
was  a  witness  to  one  will  only,  they  must  have  attested  the  same 
instrument.  There  was  no  other  writing  to  which  Dr  Klapp  could 
be  a  witness  except  the  one  attested  by  Green.  Dr  Klapp  says 
neither  of  the  wills  was  read  over  to  him.  He  has  no  recollection 
of  the  first  will  being  produced  when  the  last  was  subscribed.  He 
then  adds,  the  testator,  to  the  best  of  his  recollection,  assigned 
some  reason  for  the  making  another  will,  the  nature  of  which  he 
does  not  recollect.  This  part  of  the  testimony  bears  not  only  on 
this  point,  but  the  time  of  the  factum  of  the  revoking  will ;  for  the 
inquiry  is  pertinent,  what  motive  could  he  have  had  so  probable 
as  that  he  felt  it  a  duty  to  alter  the  unjust  and  unequal  provisions 
of  the  will  of  the  16th  April,  obliterating,  as  far  as  he  could,  the 
cruel  and  as  he  was  afterwards  no  doubt  convinced  unfounded 
aspersions  on  the  character  of  an  unoffending,  or  at  any  rate  re- 
pentant child.  A  difference  is  also  suggested  in  this,  that  Green 
states  he  was  the  first  witness  to  the  will  of  the  17th  June,  where- 
as Dr  Klapp  says,  to  the  best  of  his  recollection,  he  was  the  first 
witness  to  the  second  will,  drawing  an  argument  from  this  against 
the  identity  of  the  instrument.  To  this  it  may  be  replied  that  Dr 
Klapp  testifies  he  cannot  say  that  the  facts  stated  by  him  in  rela- 
tion to  the  acknowledgment  of  the  will  refer  to  the  first  or  the  last 
will.  By  this  it  appears  how  confused  and  imperfect  is  his  memory, 
confounding  the  one  instrument  with  the  other.  Besides,  it  is  not 
altogether  improbable  that  this  impression  may  be  produced  by  a 
mistake  as  to  the  instrument ;  for,  in  truth,  he  was  the  first  wit- 
ness to  the  will  of  the  16th  April.  For  these  reasons  we  are  of 
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the  opinion  there  was  evidence  of  the  factum  of  a  will  subsequent 
in  date  to  the  will  offered  for  probate;  and  consequently  there 
was  error  in  withdrawing  this  part  of  the  case  from  the  decision 
of  the  jury. 

The  factum  of  the  will  being  established,  another  question,  ne- 
cessary to  the  defence,  presents  itself.  Was  the  will  so  made  de- 
stroyed or  suppressed  by  fraud?  This,  which  is  peculiarly  a 
question  of  fact,  presupposes  that  a  will  was  made  by  the  testator 
after  the  date  of  the  first  will.  The  next  inquiry  then  is,  was  the 
second  will  cancelled  by  the  testator  himself,  or  by  some  person 
in  his  presence  and  by  his  express  direction  ?  or  was  it  destroyed 
or  has  it  been  suppressed  by  others,  without  his  privity  and  con- 
sent? In  the  investigation  of  this  point  the  first  and  most  natural 
inquiry  is,  to  whose  custody  and  control  was  the  paper  commit- 
ted ?  It  is  idle  to  say  it  was  in  the  actual  custody  of  the  testator. 
The  condition  of  his  health  and  all  the  testimony  are  in  opposition 
to  this  idea.  It  is  in  proof  the  first  will,  in  which,  be  it  remem- 
bered, Mrs  Shade  is  a  devisee,  and  her  brother,  Daniel  R.  Mur- 
phy, one  of  the  executors,  was  in  the  possession  of  Mrs  Shade  or 
Daniel  R.  Murphy,  or  of  both ;  and  the  jury  will  have  the  right, 
under  the  facts  disclosed,  to  infer  that  the  subsequent  paper  was 
committed  to  her  care  also.  I  do  not  say  they  are  bound  to  make 
this  inference,  but  they  may  infer  it  without  doing  any  violence 
to  the  probabilities  of  the  case.  If  a  subsequent  devise  was  made, 
and  that,  with  the  first,  went  into  the  custody  of  Mrs  Shade  or 
Mr  Murphy,  the  next  and  most  natural  inquiry  will  be,  what  has 
become  of  it  ?  One  of  two  things  must  have  taken  place.  It  was 
either  cancelled  by  the  testator,  which  he  had  an  undoubted  right 
to  do,  or  it  has  been  suppressed  or  destroyed  by  those  to  whose 
custody  it  was  committed.  The  jury  must  choose  between  the 
one  or  the  other  of  these  alternatives.  It  is  an  undeniable  prin- 
ciple, that  while  a  will  is  in  the  possession  of  the  testator,  the  pre- 
sumption is  that  it  has  been  cancelled  by  himself.  But  was  this 
paper  in  the  possession  of  the  testator  ?  Practically  it  was  not, 
for  the  evidence  shows  it  was  under  the  control  and  in  the  power 
of  the  wife,  or  of  his  executor. 

But  is  it  probable  it  was  destroyed  by  the  testator  himself,  or 
in  his  presence  and  by  his  express  directions  ?  If  it  was,  how  easy 
to  have  proof  of  it !  The  absence  of  such  proof  is  an  argument 
against  it.  Besides,  the  very  reasons  which  have  been  assigned 
for  making  a  second  will  are  those  which  make  it  so  difficult  to 
believe  that  he  could  have  been  induced  to  cancel  it.  The  very 
supposition  is  a  gross  libel  on  his  parental  feelings,  as  there  is  no 
evidence,  but  directly  the  reverse,  that  anything  afterwards  oc- 
curred to  alienate  his  affections  from  his  erring  but  repentant 
child.  He  died,  as  is  shown,  in  her  arms.  For  these  reasons  and 
others  which  may  be  suggested,  the  jury  may  be  of  the  opinion  it 
was  neither  destroyed  by  him  nor  by  his  orders,  or  with  his  con- 
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sent.  If  not  cancelled  by  the  testator,  and  there  are  strong  grounds 
for  believing  it  was  not,  we  have  but  the  other  alternative,  that  it 
was  destroyed  or  has  been  suppressed  by  those  to  whose  custody 
it  was  committed,  and  whose  interest  it  may  have  been  to  destroy 
it.  If  two  wills  have  been  traced  into  the  lion's  den,  it  will  be 
for  the  jury  to  say  why  it  is  but  one  came  out  of  it.  It  is  true, 
fraud  is  not  presumed.  It,  however,  does  not  require  direct  or 
positive  proof.  It  may,  and  often  is,  inferred  with  great  certainty 
from  attending  circumstances. 

From  the  remarks  which  have  been  made,  it  will  appear  that 
we  entirely  differ  from  the  court  in  their  positive  instruction  given 
to  the  jury,  that  there  is  no  evidence  of  fraud  or  spoliation,  either 
as  against  the  plaintiff  or  any  one  else.  Without  undertaking  to 
express  an  opinion  on  the  weight  of  it,  we  think  there  is  testimony 
which  should  be  submitted  to  the  jury,  and  of  which  they  alone 
are  the  legitimate  judges. 

But  the  court  further  instruct  the  jury,  that  if  there  had  been 
evidence  of  these  facts,  that  is,  the  factum  of  a  subsequent  will, 
and  its  destruction  or  spoliation  by  any  person  other  than  the 
testator  himself,  it  would  still  be  necessary  to  prove  what  the 
contents  of  the  will  alleged  to  be  destroyed  were,  and  to  show 
that  it  was  a  revocation  of  this,  in  whole  or  in  part,  and  in  what 
particular  it  revokes  this  will.  For  this  position  the  court  relies 
on  Morton  v.  Clark,  (5  Raiole  235) ;  Lawson  v.  Morrison,  (2  DalL 
286) ;  Sir  Henry  Killgrew's  Case,  (Salk.  592) ;  and  Good-right  v. 
Harwood,  (3  Wils.  497,  2  Black.  937,  and  Cowp.  87). 

It  is  not  denied  that  in  the  ordinary  case  of  a  disposing  will 
lost  or  destroyed,  and  where  there  is  no  allegation  of  fraud,  in  ad- 
dition to  proof  of  the  factum  of  the  will,  it  is  requisite  to  prove  its 
contents ;  and  this  from  necessity,  for  it  is  obvious  it  cannot  ope- 
rate as  a  disposition  of  the  property  without  proof  of  its  contents. 
So,  if  the  instrument  which  was  intended  to  be  a  will  and  not 
merely  a  revocation,  cannot  operate  as  a  will,  it  cannot,  as  ap- 
pears from  all  the  authorities,  take  effect  as  a  revocation.  But 
even  this  doctrine  must  be  taken  with  some  qualification ;  for  a 
will,  though  rendered  inoperative  by  extrinsic  circumstances,  may 
revoke  a  former  will.  Thus,  if  properly  executed  and  attested  to 
pass  freehold  lands  according  to  the  statute  of  Cha.  2,  though  it 
should  be  prevented  from  operating  by  the  incapacity  of  the  de- 
visee or  any  other  matter  dehors  the  will,  the  former  will  is 
nevertheless  revoked  by  it.  So  a  will  devising  lands  in  fee  to  the 
heir  at  law,  though  void  as  to  the  purpose  of  a  will,  yet  operates  as 
a  revocation  if  attested  according  to  the  statute.  1  Vez.  Jun.  17; 
Ellis  v.  Smith,  (8  Vez.  Jun.  370) ;  4  Roll.  Af.  615;  1  Roberts  on 
Wills  199.  With  much  more  reason  is  it  that  where  a  will  is 
rendered  inoperative  as  a  will  by  the  fraud  of  a  person  interested 
in  its  destruction,  it  will  nevertheless  operate  as  a  revocation.  It 
is  better,  surely,  that  a  person  should  die  intestate,  than  that  a 
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spoliator  should  be  rewarded  for  his  villany.  So,  in  Harwood  v. 
Goodright,  (Cowp.  87,  3  Wils.  497) ;  7  Brow.  P.  C.  344,  it  is 
ruled  that  a  subsequent  will,  though  it  be  found  to  contain  a 
different  disposition  from  a  former,  if  the  particulars  of  that  differ- 
ence be  unknown,  is  no  revocation  of  such  former  will.  These 
principles  are  all  granted ;  but  I  have  looked  into  the  cases  on  this 
head,  and  in  none  of  them  was  there  proof  of  spoliation.  In  truth, 
many  of  them  go  on  the  legal  presumption  that  the  subsequent  will 
was  cancelled  by  the  testator  himself;  and  it  is  not  denied  that  a 
former  will  is  not  revoked  by  a  subsequent  will  afterwards 
cancelled  by  the  testator.  In  none  of  these  did  the  controlling 
principle  of  this  case  arise ;  for  where  there  is  evidence  of  spo- 
liation, I  deny  that  it  is  necessary  to  give  express  proof  in  what 
particulars  the  two  wills  differ  or  that  there  are  inconsistent  dis- 
positions, to  produce  a  revocation,  thereby  causing  an  intestacy. 
A  contrary  inference  is  plainly  deducible  from  the  cases  cited  by 
the  court  itself.  It  was  evidently  the  opinion  of  the  judges  who 
ruled  the  case  of  Harwood  v.  Goodright,  that  if  the  jury  had  found 
a  spoliation  of  the  paper,  it  would  have  altered  the  case.  Thus 
Lord  MANSFIELD,  in  Harwood  v.  Goodright,  (1  Cowp.  91),  intimates 
that  where  there  is  spoliation  the  jury  may  presume  inconsistent 
dispositions.  Thus,  he  says,  the  jury  might  have  had  evidence  to 
prove  an  inconsistent  disposition,  or  circumstances  to  lay  a  fair 
foundation  for  presuming  it  to  be  so,  as  spoliation,  or  the  like. 
But  as  no  such  circumstance  appeared,  the  court  ruled  it  was  not 
a  revocation.  Had  the  defendant  destroyed  the  second  will,  the 
judgment  of  the  court  in  Harwood  v.  Goodright,  we  have  reason 
to  believe,  would  have  been  different.  For  Lord  MANSFIELD,  after 
stating  the  rule  that  a  subsequent  devise  of  lands  must  be  incon- 
sistent with  a  former  devise  of  the  same  land,  or  the  first  will 
would  stand  as  a  good  subsisting  devise,  observed,  that  it  was  not 
found  that 'the  second  will  was,  in  any  particular,  repugnant  to  or 
inconsistent  with  the  first.  Had  the  defendant  destroyed  the  se- 
cond will,  he  observes,  there  might  have  been  good  ground  to  pre- 
sume such  inconsistency  or  repugnancy,  and  the  jury  might  have 
found  the  fact  of  revocation.  And  to  the  same  effect  are  the  re- 
marks of  Chancellor  WALWORTH,  in  Betts  v.  Jackson,  (6  Wend. 
180).  He  observes,  even  when  the  exact  contents  of  a  will  can- 
not be  ascertained,  if  it  has  been  suppressed  or  destroyed  by  a 
person  interested  in  opposition  thereto,  the  court  or  jury,  in  odium 
spoliatoris,  will  be  authorized  to  presume  many  things  as  against 
the  party  who  has  been  guilty  of  the  fraudulent  act. 

If,  therefore,  on  another  trial  the  jury  should  find  the  factum 
of  a  subsequent  will,  and  that  this  will  was  destroyed  or  withheld 
by  fraud,  they  may,  and,  as  I  conceive,  are  bound  to  infer  that  the 
second  will  contained  inconsistent  dispositions  with  the  first;  nay 
more,  in  odium  spoliatoris,  that  the  second  will  contained  a  clause 
expressly  revoking  all  former  wills.  In  point  of  law  it  must  be 
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regarded  as  a  will  subsisting  at  the  death  of  the  testator,  so  as  to 
operate  as  a  revocation  of  all  former  devises.  It  is  far  better  that 
there  should  be  an  intestacy  than  that  a  spoliator  should  be  re- 
warded for  his  dishonesty.  It  is  absurd  to  require  strict  proof  of 
the  contents  of  a  will,  so  as  to  operate  as  a  revocation,  where  it 
appears  that  it  has  been  destroyed  by  fraud.  From  the  great 
anxiety  which  testators  frequently  feel  to  conceal  the  disposition 
of  their  estates,  it  would,  in  a  majority  of  cases,  be  impossible  to 
prove  their  exact  contents. 

In  conclusion,  I  have  to  remark  that  I  have  examined  the  seve- 
ral bills  of  exception,  and  it  seems  to  me  that  in  every  case  the 
evidence  ought  to  have  been  received.  The  evidence  rejected  by 
the  court  has  a  bearing  more  or  less  direct  on  the  factutn  of  the 
revoking  will,  as  well  as  the  imputed  fraud  in  its  destruction.  On 
the  whole  case  we  are  of  the  opinion  the  facts  were  improperly 
withdrawn  from  the  jury,  and  that  the  judgment  must  be  reversed 
and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Caldcleugh  against  Hollingsworth. 

The  owner  of  a  chattel  in  the  possession  of  a  tenant  which  has  been  distrained 
for  rent  and  sold,  cannot  maintain  trover  for  it  against  the  landlord,  where  notice 
of  the  distress  was  given  to  the  tenant. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

This  was  an  action  of  trover  brought  by  Mark  Hollingsworth, 
who  survived  Edmund  Tiliston,  late  copartners  under  the  firm  of 
Tiliston  and  Hollingsworth,  against  Robert  A.  Caldcleugh,  to  re- 
cover the  value  of  a  paper  machine  or  roller.  It  appeared  that  the 
machine  in  question  was  consigned  by  the  plaintiffs,  living  in  Bos- 
ton, to  a  firm  in  Philadelphia,  by  whom  it  was  sent  in  1840  to 
M'Ewen,  a  machinist,  in  whose  shop  it  remained  a  year  and  a 
half  or  two  years  without  undergoing  any  repairs,  no  instructions 
having  been  given  for  that  purpose.  While  there,  it  was  distrained 
for  rent  on  the  10th  June  1842  by  the  defendant.  Notice  of  the 
distress  was  given  to  the  tenant  M'Ewen.  Five  days  after  this 
notice  the  property  was  appraised,  and  afterwards  advertised  for 
public  sale  on  the  22d  June,  on  which  day  the  sale  was  adjourned 
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to  the  28th.  Notice  of  the  first  day  of  sale  and  adjournment  was 
advertised  in  the  Daily  Chronicle,  and  notices  were  posted  on  the 
premises.  No  one  attended  at  the  sale  to  point  out  the  machine, 
nor  was  any  notice  given  in  respect  to  it.  No  claim  was  made 
for  it  till  upwards  of  a  year  after  the  sale. 

The  court  below  charged  the  jury  that  trover  lay.  Goods  left 
to  be  repaired  were  privileged  from  distress,  and  their  owner  could 
maintain  this  action  against  the  landlord  to  recover  their  value. 

To  this  charge  the  defendant  excepted. 

Hazlehurst  for  the  plaintiff  in  error. 
Oakford,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  Walter  v.  Rumball  is  in  point  that  the  notice 
may  be  given  to  the  tenant  or  the  owner,  at  the  landlord's  discre- 
tion ;  and  that  when  it  has  been  given  to  the  latter,  he  cannot 
maintain  trover.  The  principal  object  of  notice  is  to  enable,  and 
indeed  compel  the  proper  party  to  contest  the  legality  of  the  dis- 
tress before  the  property  is  sold,  and  thus  to  prevent  the  landlord 
from  being  involved  in  unforeseen  difficulties.  By  the  letter  of  the 
English  statute,  he  is  directed  to  give  it  to  the  tenant ;  yet  in  the 
case  cited,  it  was  held  to  be  well  given  to  the  owners :  our  statute 
requires  no  interpretation  whatever,  for  the  letter  allows  it  to  be 
given  either  to  the  tenant  or  the  owner.  In  the  case  at  bar,  it 
was  given  to  the  tenant,  whose  business  it  was  to  transmit  it  to 
the  owner,  whose  agent,  for  that  purpose,  he  may  properly  be 
considered.  The  facts  of  the  case  illustrate  the  propriety  of  this 
decision.  The  machine  in  question  was  left  with  the  tenant  to  be 
repaired,  but  for  want  of  specific  instructions,  was  suffered  to  lie 
on  the  premises  till  it  was  distrained,  after  a  lapse  of  two  years 
and  five  months.  How  was  the  landlord  to  know  it  was  privileged 
from  distress,  or  who  was  the  owner  of  it?  Had  he  known  all  the 
circumstances,  he  would  not  have  been  bound  to  send  notice  to 
Boston,  where  it  is  conceded  the  plaintiffs  lived.  Nor  is  it  clear 
that  the  machine,  having  been  suffered  to  remain  on  the  premises 
unclaimed  for  so  long  a  time,  by  reason  of  the  negligence  of  the 
owners  or  their  agents,  was  in  truth  privileged.  However  that 
may  be,  it  is  part  of  the  case  that  the  requisitions  of  the  statute 
had  been  complied  with,  and  the  owners  were  bound  to  proceed 
by  replevin  or  not  at  all. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Mechanics'  Bank  against  Gorman. 

An  assignment  in  trust  for  creditors  is  good,  although  it  excludes  unreleasing 
creditors  and  reserves  a  trust  of  the  surplus  for  the  debtor. 

To  affect  land  in  the  hands  of  a  purchaser,  a  judgment  must  have  been  not 
merely  simultaneous  with  but  anterior  to  the  conveyance ;  and  the  precise  time 
at  which  the  judgment  was  entered  must  be  shown  by  less  than  record  proof. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

The  Mechanics'  Bank  of  the  city  and  county  of  Philadelphia 
against  William  T.  Gorman.  This  was  an  amicable  action  of 
ejectment,  in  which  the  following  case  was  stated  in  the  nature  of 
a  special  verdict,  and  subject  to  a  writ  of  error. 

Jacob  Gill  Jams  and  wife,  on  the  21st  day  of  September  1839, 
executed  and  delivered  to  John  M.  Odenheimer  a  general  assign- 
ment, in  due  form,  of  all  his  estate,  including  the  premises  for 
which  this  ejectment  is  brought,  in  trust  for  creditors  as  set  forth 
therein.  The  said  assignment  was  duly  acknowledged  before  an 
alderman  of  the  city  of  Philadelphia  by  the  proper  parties,  at  a 
quarter  after  ten  o'clock  in  the  forenoon  of  said  day.  Said  assign- 
ment was  duly  recorded  on  the  4th  day  of  October  1839,  which 
assignment  is  in  words  and  figures  following  (prout  assignment). 
Security  was  regularly  given  by  the  said  assignee,  who  under  said 
assignment  sold  the  said  premises  in  this  writ  mentioned  to  Wil- 
liam T.  Gorman,  defendant,  and  conveyed  the  same  to  him  by  deed 
in  due  form  of  law,  on  the  31st  day  of  August  1840.  The  defend- 
ant took  possession  thereof  under  said  conveyance  (which  had  been 
duly  recorded),  and  still  holds  the  same.  The  said  plaintiffs,  cre- 
ditors of  said  Jacob  Gilliams,  the  assignor,  issued  process  against 
him  in  this  court  to  September  Term  1839,  No.  241,  returnable  to 
the  first  Monday  of  September  1839;  and  a  copy  of  the  instrument 
of  writing  sued  upon  having  been  duly  filed,  judgment  was  duly 
entered  thereon  on  the  regular  judgment  day  of  that  month,  viz., 
the  21st  day  of  September  (the  date  of  said  assignment),  between 
the  hours  of  eleven  and  twelve  o'clock  A.  M.  of  that  day,  for  want 
of  an  affidavit  of  defence,  and  the  damages  were  assessed  on  the 
1st  day  of  October  1839,  at  $758.76.  Writs  of  fieri  facias  and 
venditioni  exponas  were  afterwards  duly  issued  upon  said  judgment 
by  the  said  plaintiffs,  who,  after  regular  condemnation  under  the 
said  fieri  facias,  subsequently  purchased  the  said  premises  at  she- 
riff's sale  under  said  venditioni  exponas,  paid  the  purchase  money, 
and  received  a  sheriffs  deed  duly  acknowledged,  and  recorded  the 
same. 

If  upon  this  case  the  court  shall  be  of  opinion  either 
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1.  That  the  judgment  so  obtained  by  the  plaintiffs  against  Jacob 
Gilliams  after  eleven  o'clock  of  the  21st  day  of  September  1839, 
took  precedence  and  secured  a  lien  on  said  premises,  in  preference 
to  the  said  general  assignment  by  Jacob  Gilliams,  executed  and 
acknowledged  before  eleven  o'clock  on  the  same  day,  or, 

2.  That  the  said  assignment  is  void  in  respect  to  the  above- 
named  plaintiffs,  by  reason  of  the  terms  of  a  provision  for  a  release, 
and  the  resulting  trust  for  the  assignor  as  contained  and  expressed 
therein, 

Then  judgment  to  be  entered  in  favour  of  the  plaintiffs,  to  be 
released,  however,  on  payment  of  their  said  judgment  and  costs. 
If  otherwise,  then  judgment  in  this  case  is  to  be  entered  for  the 
defendants,  subject  as  above  stated  to  a  writ  of  error. 


ASSIGNMENT. 


This  Indenture,  made  the  21st  day  of  September  1839,  between 
Jacob  Gilliams  of  the  city  of  Philadelphia,  dentist,  and  Ann  his 
•wife,  of  the  first  part,  and  John  M.  Odenheimer  of  the  same  city, 
of  the  second  part.     Whereas,  the  said  Jacob  Gilliams  is  entitled 
to  and  possessed  of  certain  estate,  but  owing  to  his  misfortunes  in 
business  is  unable  to  pay  his  various  creditors,  but  is  desirous  of 
distributing  said  estate  among  them  according  to  their  several 
equities:  Now  this  Indenture  witnesseth,  that  the  said  Gilliams, 
as  well  for  and  in  consideration  of  the  premises  as  of  the  sum  of 
one  dollar  to  him  in  hand  well  and  truly  paid  by  the  said  John  M. 
Odenheimer,  at  and  before  the  sealing  and  delivery  of  these  pre- 
sents, the  receipt  whereof  is  hereby  acknowledged,  hath  granted, 
bargained,  sold,  assigned,  transferred  and  set  over,  and  by  these 
presents  doth  grant,  bargain,  sell,  assign,  transfer  and  set  over 
unto  the  said  John  M.  Odenheimer,  his  heirs,  executors,  adminis- 
trators and  assigns,  all  the  estate  real  and  personal  of  him  the  said 
Jacob  Gilliams,  and  his  rights,  credits  and  expectancies  of  whatso- 
ever nature  or  kind,  and  whether  situate,  lying,  and  being  due  and 
owing  in  the  State  of  Pennsylvania,  or  elsewhere,  to  have  and  to 
hold  the  same  with  the  appurtenances  unto  the  said  John  M.  Oden- 
heimer, his  heirs,  executors,  administrators  and  assigns,  to  his  and 
their  only  use  and  behoof  for  ever,  in  trust,  nevertheless,  and  to, 
for  and  upon  the  trusts,  intents  and  purposes  hereinafter  set  forth, 
viz. :  That  the  said  party  of  the  second  part  shall,  by  public  or 
private  sale,  at  discretion,  and  by  collections,  suits  or  compromises, 
likewise  at  his  discretion,  convert  all  the  assigned  property,  as 
speedily  as  may  be,  into  cash,  and  as  the  proceeds  are  from  time 
to  time  realized  (after  paying  all  the  expenses  of  this  trust,  includ- 
ing the  cost  of  this  instrument),  pay  the  creditors  of  the  said  party 
of  the  first  part  their  respective  demands,  in  the  order  of  classes 
hereinafter  enumerated,  without  preference  as  between  individuals 
of  the  same  class.     Said  classes  to  be  paid  according  to  their  se- 
viii.  —  39  2  A  * 
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quence,  so  that  no  subsequent  class  shall  receive  anything  until 
all  those  prior  to  it  are  paid  in  full. 

First  Class.  All  those  creditors  of  the  said  Jacob  Gilliams  whose 
respective  claims  do  not  now  without  abatement  exceed  the  sum 
of  $700.  Also  all  sums  due  or  to  grow  due  for  professional  ser- 
vices rendered  and  to  be  rendered  to  the  assignor.  Also  the  debt 
due  to  Lewis  Gilliams,  amounting  to  $2000  or  thereabouts. 

Second  Class  and  lastly.  All  the  residue  of  the  creditors  of  the 
said  party  of  the  first  part  indiscriminately. 

And  should  any  part  or  portion  of  said  trust  and  property  or 
funds  remain  after  fully  complying  with  the  trusts  aforesaid,  then 
the  said  party  of  the  second  part  shall  deliver  over  and  reconvey 
the  same  unto  the  party  of  the  first  part,  his  heirs,  executors,  ad- 
ministrators and  assigns.  Provided,  that  no  creditor  of  the  said 
second  class  shall  be  entitled  to  participate  in  the  said  estate,  who 
shall  not,  on  or  before  twelve  o'clock,  noon,  of  the  25th  day  of 
October  1839,  execute  and  deliver  to  the  said  Jacob  Gilliams  a  full 
and  entire  release  from  all  demands. 

And  the  more  effectually  to  enable  the  said  party  of  the  second 
part  to  accomplish  and  perform  the  trusts  aforesaid,  the  said  party 
of  the  first  part  doth  hereby  nominate,  constitute  and  appoint  the 
said  party  of  the  second  part  his  true  and  lawful  attorney,  for  him 
and  in  his  name  to  ask,  demand,  sue  for,  recover  and  receive  all 
such  sum  and  sums  of  money,  debts,  goods,  wares,  dues,  accompts 
and  other  demands  whatsoever,  which  are  now  due  and  payable 
to  him,  or  which  are  now  due  and  may  hereafter  become  payable. 
Giving  and  granting  unto  his  said  attorney  by  these  presents,  his 
full  and  entire  power,  strength  and  authority  in  and  about  the 
premises,  to  have,  use  and  take  all  lawful  ways  and  means  for  the 
purposes  aforesaid,  and  upon  the  receipt  of  any  such  debts,  dues, 
and  sums  of  money,  acquittances  and  other  sufficient  discharges 
to  make,  seal  and  deliver. 

In  testimony  whereof,  &c. 

City  of  Philadelphia,  ss. 

This  2lst  day  of  September  1839,  personally  appeared  before 
me  (one  of  the  aldermen  of  the  city  of  Philadelphia),  the  within 
named  Jacob  Gilliams  and  Ann  his  wife,  and  John  M.  Odenheimer, 
and  severally  acknowledged  the  within  written  indenture  to  be 
their  act  and  deed,  and  desired  that  the  same  might  be  recorded 
as  such,  the  said  Ann  Gilliams  being  of  full  age  and  by  me  pri- 
vately examined  apart  from  her  said  husband,  the  contents  thereof 
being  made  known  to  her,  declaring  that  she  freely  executed  the 
same  without  any  compulsion  from  her  said  husband. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal 
the  day  and  year  last  above  written.  Acknowledged  at  a  quarter 
past  ten  o'clock,  A.  M. 

P.  CHRISTIAN. 
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The  court  below  gave  judgment  for  the  defendant  on  the  case 
stated. 

1.  The  court  below  erred  in  deciding  that,  the  judgment  ob- 
tained by  the  plaintiff  against  Jacob  Gilliams,  as  aforesaid,  did  not 
take  preference  and  secure  a  lien  on  the  premises  for  which  the 
ejectment  was  brought,  in  preference  to  the  general  assignment 
by  Jacob  Gilliams,  executed  and  acknowledged  as  aforesaid. 

2.  In  deciding  that   the  assignment  made  by  Jacob  Gilliams 
was  not  void  in  respect  to  the  plaintiff,  by  reason  of  the  terms  of 
a  provision  for  a  release,  and  the  resulting  trust  for  the  assignor, 
as  contained  and  expressed  in  said  assignment. 

3.  In  giving  judgment  on  the  case  stated  in  favour  of  the  de- 
fendant. 

V.  L.  Bradford,  for  the  plaintiff  in  error. 
Haly,  contra,  was  confined  to  the  first  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  rule  of  the  common  law,  which  rejects  frac- 
tions of  a  day  in  determining  the  priority  of  liens,  was  restricted 
in  Metzler  v.  Kilgore  to  judgments ;  and  the  reasons  given  for  it 
show  that  it  could  not  be  otherwise.  Judgments  of  the  same  date 
were  held  to  start  from  the  same  point  of  time,  not  only  because 
the  common  law  principle  of  relation  to  the  first  day  of  the  term 
had  been  altered  no  further  than  to  let  in  record  proof  of  the  true 
day  of  rendition  and  not  of  the  hour  and  minute,  but  because  the 
date  of  a  judgment  being  matter  of  record  and  triable  only  by 
itself,  could  not  in  general  be  established,  falsified  or  explained  by 
inferior  evidence.  Judgments  of  the  same  date  were  therefore 
admitted  to  come  in  together  by  force  of  a  necessity,  which  did  no 
injustice  in  putting  them  on  a  footing  as  to  mere  technical  advan- 
tages resting  on  no  principle  of  actual  justice,  but  on  an  accidental 
interpretation  of  the  statute  of  Westminster  the  second.  But  the 
precise  time  of  delivering  a  conveyance,  like  the  precise  time  of 
delivering  a  fieri  facias,  being  provable  by  evidence  in  pais,  it  fol- 
lows that  the  necessities  of  justice,  like  the  necessities  of  the  law 
(which  required  us  to  exclude  inferior  evidence  in  Metzler  v.  Kil- 
gore, require  us  in  this  instance  to  admit  it.  The  principle,  in 
that  case,  brought  in  the  judgments  together;  but  in  this,  would 
exclude  the  assignment  entirely.  It  is  unnecessary  to  say  that  such 
a  result  would  be  contrary  to  natural  right.  It  would  be  impos- 
sible to  put  a  judgment  and  a  conveyance  on  a  footing  of  equality, 
not  only  because  it  would  be  impracticable  to  determine  the  rela- 
tive proportions  coming  to  each,  but  because  they  are  inconsistent 
and  irreconcilable.  The  one  is  a  security  which  incumbers  the 
property  in  exclusion  of  everything  subsequent  to  it :  the  other,  a 
conveyance  excluding  everything  to  which  it  is  anterior ;  and 
they  are  therefore  incapable  of  standing  together.  To  affect  land 
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in  the  hands  of  a  purchaser,  a  judgment  must  have  been  not  merely 
simultaneous  with,  but  anterior  to  the  conveyance ;  and  as  an 
indispensable  measure  of  justice,  the  precise  time  at  which  the 
judgment  was  entered  must  be  shown  by  less  than  record  proof. 

The  argument  that  a  judgment  whose  date  in  contemplation 
of  law  covers  the  whole  day,  is  necessarily  anterior  to  a  convey- 
ance at  an  intermediate  point  of  the  same  day,  is  too  subtle  to  be 
solid.  The  conclusion  attempted  would  not  be  borne  out  by  the 
most  fanciful  effect  of  the  legal  fiction ;  for  it  might  be  possible 
to  deliver  a  conveyance  so  exactly  at  the  stroke  of  twelve  as  to 
leave  no  room  for  an  intervening  lapse  of  any  appreciable  portion 
of  time.  But  justice  is  not  to  be  dispensed  on  principles  so  artificial, 
where  it  can  be  avoided.  When  judgments  bear  the  same  date, 
they  must  necessarily  come  in  together;  but  between  a  judgment 
and  a  conveyance,  actual  priority  must  be  shown  like  any  other 
fact. 

The  remaining  point  was  agreed  in  Livingston  v.  Bell,  (3  Watts 
198)  by  sustaining  an  assignment  in  trust  to  pay  debts,  though  it 
included  unreleasing  creditors,  and  reserved  a  trust  of  the  surplus 
for  the  debtor.  The  reason  is  that  the  property  is  not  less  acces- 
sible to  those  creditors  when  a  second  time  in  the  hands  of  the 
debtor,  than  it  was  before  he  parted  with  it.  It  is  enough,  how- 
ever, that  the  point  is  no  longer  open. 

Judgment  affirmed. 


Russell  against  Shuster. 

In  trespass  against  a  constable  for  arresting  the  plaintiff  and  imprisoning  him, 
the  declaration  stated  it  to  have  been  done  without  reasonable  or  probable  cause. 
Held,  1.  That  the  defendant  might  under  the  general  issue  give  evidence  of  the 
contents  of  the  plaintiff's  trunk  for  the  purpose  of  showing  he  was  addicted  to 
burglary.  2.  That  the  character  of  the  plaintiff  could  not  be  given  in  evidence 
in  mitigation  of  damages. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phi- 
ladelphia. 

This  was  an  action  of  trespass  vi  et  armis,  brought  by  Jacob 
Shuster  against  William  Russell  and  Charles  Downer.  The  decla- 
ration charged  the  defendants  with  arresting  the  plaintiff  and 
taking  him  to  the  mayor's  office  and  imprisoning  and  keeping  and 
detaining  him  in  prison  there,  without  any  reasonable  or  probable 
cause,  for  four  days,  &c.  The  defendants  pleaded  not  guilty  with 
leave. 

On  the  trial  the  plaintiff  called  the  mayor  of  the  city,  who  tes- 
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tified  that  the  plaintiff,  Shuster,  alias  Hand,  was  brought  to  his 
office  by  the  defendants  on  the  13th  March  1842.  That  he  com- 
mitted him  for  a  further  hearing.  He  thought  the  proof  authorized 
the  belief  that  he  had  been  committing  an  offence  elsewhere.  The 
evidence  was  such  as  to  make  it  proper  to  hold  him.  They  had 
no  process.  The  plaintiff  was  discharged  by  him  from  Moya- 
mensing  prison,  after  three  days,  because  no  offence  was  charged 
against  him.  There  was  an  examination  of  Shuster's  baggage 
with  his  own  consent.  That  the  greater  part  of  the  evidence  was 
from  the  trunk  and  its  contents,  and  from  Shuster's  past  habit  of 
life. 

The  defendants  then  asked  the  witness  to  state  the  contents  of 
the  trunk,  for  the  purpose  of  showing  that  the  plaintiff  was  ad- 
dicted to  burglary.  The  plaintiff  objected ;  the  court  rejected  the 
evidence,  and  the  defendants  excepted. 

The  defendants  then  offered  to  give  in  evidence  the  character 
of  the  plaintiff  in  mitigation  of  damages.  This  evidence  was  re- 
jected by  the  court,  and  the  defendants  excepted. 

The  two  bills  of  exception  were  the  subject  of  the  errors  as- 
signed. 

M'Call  and  C.  Gilpin,  for  the  plaintiff  in  error,  cited  6  Binn. 
316;  5  Vin.  Ab.  436,  pi.  19,  "Constable;"  Burns'  Justice,  "Ar- 
rest ;"  1  Williams's  Justice  194-5 ;  Dousl.  359 ;  6  Barn,  fy  Cres. 
635;  2  Car.  $  Payne  361 ;  1  Carr.  $  Marsh.  513,  (41  E.  C.  L. 
280) ;  2  Stark.  N.  P.  69 ;  1  Alabama  R.  407 ;  1  Saund.  P.  $  E. 
121 ;  2  Ibid.  15 ;  2  Esp.  721 ;  2  Phil.  Ev.  258 ;  1  Carr.  $  Marsh. 
414,  (41  E.  C.  L.  228). 

H.  Hubbell,  contra,  referred  to  1  Chitt.  PI.  492 ;  Rose.  Ev.  38, 
298,  304,  372;  3  Stark.  Ev.  1360. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — A  constable  may  justify  an  arrest  for  reasonable 
cause  of  suspicion  alone ;  and  in  this  respect  he  stands  on  more 
favourable  ground  than  a  private  person,  who  must  show,  in  addi- 
tion to  such  cause,  that  a  felony  was  actually  committed.  The 
difficulty  in  regard  to  the  first  bill  of  exceptions  before  us,  is  to 
determine  whether  circumstances  of  suspicion  which  might  have 
been  pleaded  in  justification,  as  it  is  said  the  circumstances  which 
would  have  been  disclosed  by  the  rejected  evidence  might  have 
been,  were  competent  to  go  to  the  jury  under  the  general  issue  in 
mitigation  of  damages.  The  objection  rests  on  the  rule  which 
requires  matter  of  justification  to  be  pleaded  specially.  At  the 
first  blush,  one  would  not  perceive  a  reason  to  preclude  a  party 
who  had  waived  the  benefit  of  a  full  defence,  from  showing  the 
purity  of  his  motives  to  shield  him  from  exemplary  damages ;  and 
there  is  in  truth  none  except  that  the  plaintiff  is  not  apprized  by 
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the  pleadings  of  the  defendant's  intention.  Yet  where  the  defend- 
ant is  not  at  liberty  to  apprize  him  by  pleading  in  justification,  the 
matter  is  for  that  very  reason  allowed  to  be  given  in  evidence. 
But  whatever  inconsistency  there  may  seem  to  be  in  point  of  prin- 
ciple, it  is  certain  that  where  the  plaintiff  had  charged  want  of 
probable  cause  in  his  declaration,  and  thus  evinced  a  readiness  to 
meet  the  defendant  on  that  ground,  it  was  ruled  in  Rowcliffe  v. 
Murray,  (1  Car.  4*  Marshm.  513),  that  the  charge  may  be  rebutted; 
and  the  point  was  not  ruled  on  the  21  Jac.  1,  c.  12,  which  allows 
special  matter  in  certain  cases  to  be  given  in  evidence  under  the 
general  issue,  but  on  the  principles  of  the  common  law.  That 
case  is  in  point ;  for  the  declaration  before  us  charges  the  arrest 
to  have  been  without  probable  cause ;  and  if,  as  it  is  asserted,  the 
plaintiff's  trunk  contained  the  instruments  of  a  burglar,  the  defend- 
ants should  have  been  allowed  to  show  it.  It  is  not  the  business 
of  the  officers  to  handle  these  people  with  gloves ;  and  where  they 
have,  in  strictness,  transcended  the  authority  of  the  law,  they 
should  be  allowed  to  show  that  they  had  not  molested  them  wan- 
tonly or  inconsiderately. 

But  proof  of  the  plaintiff's  character  was  properly  excluded. 
There  are  undoubtedly  analogous  cases  in  which  the  law  has  been 
held  differently ;  for  instance,  Leicester  v.  Walter,  (2  Camp.  N.  P. 
C.  251) ;  Williams  v.  Callender,  (Holts  N.  P.  307) ;  Mies  v.  Spen- 
cer, (Ibid.  534) ;  and v.  Moor,  (1  M.  fy  S.  284;  all  but  the 

last,  decided  at  Nisi  Prius.  But  the  doctrine  was  fully  considered, 
and  the  incompetency  of  such  evidence  deliberately  settled  in 
Jones  v.  Stevens,  (11  Price  283).  The  ground  taken  in  the  con- 
current opinions  of  the  barons  of  the  exchequer,  trite,  but  not  the 
less  true,  is  that  a  party  whose  character  is  not  put  in  issue,  is  not 
bound  to  hold  himself  in  perpetual  readiness  to  defend  it;  other- 
wise, it  was  said,  "  any  man  might  fall  a  victim  to  a  combination 
made  to  ruin  his  reputation  and  good  name,  even  by  means  of  the 
very  action  he  should  bring  to  free  himself  from  the  effects  of  ma- 
licious slander."  The  second  bill  of  exceptions,  therefore,  is  not 
sustained. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Northampton  Bank  against  Balliet. 

Payment  into  court  or  tender  in  notes  of  a  bank,  as  between  the  bank  itself  and 
its  debtors,  is  equivalent  to  payment  in  specie. 

If  the  obligor  of  a  bond  to  a  bank  holds  the  notes  of  the  bank  at  the  time  he  re- 
ceives notice  of  the  assignment  of  the  bond,  the  assignee  is  bound  to  receive  them 
as  cash  in  payment  of  it;  but  if  he  obtained  them  after  notice,  they  would  be  no 
defence  either  as  payment  or  set-off  in  a  suit  on  the  bond  by  the  assignee  in  the 
name  of  the  bank. 

In  such  suit,  evidence  of  transactions  between  the  defendant  and  the  bank  is 
admissible  for  the  defendant,  where  such  transactions  commenced  before  he  re- 
ceived notice  of  the  assignment,  though  the  liability  of  the  bank  was  not  complete 
at  the  time  of  such  notice. 

Evidence  that  the  defendant  in  the  suit  was  a  man  of  business  and  in  the  habit 
of  taking  notes  of  that  bank,  is  no  proof  of  the  time  when  the  defendant  received 
the  notes  set  up  as  a  defence. 

ERROR  to  the  Common  Pleas  of  Lehigh  county. 

This  was  an  action  of  debt  brought  by  the  Northampton  Bank 
for  the  use  of  John  Swander,  against  Stephen  Balliet,  Jun.,  who 
was  impleaded  with  Jacob  Huntzinger  (who  was  not  summoned), 
on  a  bond  given  by  the  defendants  to  the  bank,  dated  in  January 
1840,  in  the  penalty  of  $1000  conditioned  for  the  payment  of  $500 
on  the  1st  April  1843,  with  interest  from  the  1st  April  1840.  The 
defendant  pleaded  payment  and  tender. 

The  plaintiff,  after  giving  in  evidence  the  bond  in  suit,  gave  in 
evidence  the  following  assignment  endorsed  on  said  bond : 

The  Northampton  Bank  hereby  assigns  and  sets  over  unto  John 
Swander,  of  North  Whitehall  township,  Lehigh  county,  all  the 
said  bank's  right,  title  and  interest,  to  the  within  bond,  and  all 
moneys  due,  and  to  become  due  thereon,  to  secure  to  the  said 
John  Swander,  his  heirs,  executors,  administrators  and  assigns, 
the  payment  of  a  certain  certificate  of  deposit  bearing  even  date 
herewith  for  the  sum  of  $2000  with  interest,  on  the  1st  day  of 
April  1843. 

Witness,  the  corporate  seal,  and  the  signature  of  the  president 
and  cashier  of  said  bank,  this  5th  day  of  April  1842. 

JOHN  RICE,  President.  [SEAL.] 

GEORGE  KECK,  Cashier. 

Also  the  following  certificate  of  deposit : 
$2000  Northampton  Bank,  April  5,  1842. 

This  is  to  certify  that  John  Swander  deposited  this  day  to  his 
own  credit  $2000,  payable  on  the  1st  day  of  April  1843  with  in- 
terest, on  his  check  and  a  re-assignment  of  certain  bonds  this  day 
assigned  to  him,  to  wit — 
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Bond,  Paul  Balliet,     -    -     -    $784— due  April  1,  1843. 
Bond,  Paul  Balliet,     -     -     -     $250— due  April  1,  1843. 

Bond   Stephen  Balliet,    j          jg}500-due  April  1,  1843. 

and  Jacob  Huntzmger,   J 

And  bond,  Joseph  Gross,     -    $500 — due  April  1,  1844. 

$2034 

GEORGE  KECK,  Cashier. 

The  defendant  called  George  Keck,  who  testified  that  on  the 
23d  January  1843,  Stephen  Balliet  paid  him  $500  on  a  bond  due 
April  1st  1844,  which  he  returned  to  Balliet  after  making  an  en- 
dorsement on  it.  This  was  the  first  time  he  recollected  notice 
having  been  given  to  Balliet  of  the  assignment  of  the  bond  in  suit. 

The  defendant  proposed  to  prove  further  by  the  witness  an 
agreement  between  the  witness  and  defendant  in  relation  to  the 
bond  in  suit,  to  which  evidence  the  plaintiff  objected,  but  the  court 
admitted  the  evidence,  and  sealed  an  exception. 

The  witness  testified  as  follows  : — "  It  was  agreed  that  the  pay- 
ment made  on  the  bond  of  1844  should  be  applied  to  the  bond  of 
1843,  if  the  bank  could  get  it.  He  wanted  to  pay  the  first  bond, 
and  I  told  him  it  had  been  assigned  to  Swander.  I  told. him  I  had 
the  bond  of  1844,  and  he  agreed  to  pay  that  and  did  pay  it,  with 
the  understanding,  that  as  soon  as  the  bank  could  get  the  Swander 
bond  back,  he  should  have  it." 

The  defendant  then  proposed  to  examine  the  witness  in  relation 
to  certain  drafts  drawn  by  the  Northampton  Bank  on  the  Western 
Bank  of  Philadelphia,  in  favour  of  said  defendant,  for  $325,  to  the 
admission  of  which,  and  of  all  evidence  relating  thereto,  the  plain- 
tiff objected;  but  the  court  admitted  the  evidence,  and  sealed  an 
exception. 

The  witness  then  testified  as  follows:  —  "This  draft  by  North- 
ampton Bank  on  the  Western  Bank  of  Philadelphia  in  favour  of 
Stephen  Balliet,  Jun.  for  $100,  dated  October  26th  1842,  was 
drawn  when  it  bears  date.  Stephen  Balliet,  Jun.  deposited  the 
amount  in  bank,  and  took  this  draft  which  is  still  unpaid :  the 
money  is  yet  in  bank  for  this  draft.  On  the  same  day  that  this 
draft  was  given,  there  were  other  drafts  given  to  Mr  Balliet,  to 
the  amount  of  $1300  or  $1600;  $325  remained  unpaid.  On  the 
7th  March  1843,  John  Balliet  came  to  the  bank  with  one  of  those 
drafts,  and  then  John  Rice,  president  of  the  bank,  gave  to  Mr 
Balliet  two  drafts  on  Slemmer  and  Rogers,  one  for  $125,  and  the 
other  for  $100,  amounting  to  $225.  These  were  given  in  place 
of  the  draft  on  Western  Bank  for  $225.  The  difference  of  $100 
was  paid  to  Balliet,  and  made  up  the  $325." 

The  witness  then  counted  certain  notes  of  the  Northampton 
Bank,  amounting  to  $555. 

The  defendant  proposed  to  examine  the  witness  in  relation  to  a 
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certain  draft  of  October  26th  1842  on  Western  Bank  of  Philadel- 
phia for  $410 ;  also  a  draft  or  acceptance  by  Slemmer  and  Rogers 
for  $1000;  also  to  certain  Western  Bank  drafts  held  by  Water- 
man and  Young;  all  which  evidence  was  objected  to  by  the  plain- 
tiff; but  the  evidence  was  admitted  by  the  court,  and  the  plaintiff 
excepted. 

The  witness  then  testified  as  follows  : — "One  of  these  drafts  of 
October  26th  1842  for  $410  on  the  Western  Bank  is  in  the  hands 
of  Waterman  and  Young,  to  whom  Mr  Balliet  passed  it  at  the 
time  it  was  given.  Mr  Rice  placed  in  the  hands  of  Waterman  and 
Young  one  draft  or  acceptance  for  $1000  by  Slemm  and  Rogers, 
drawn  by  John  D.  George ;  that  is  not  paid  ;  another  for  $200  is 
paid.  Waterman  &  Young  hold  western  drafts  amounting  to 
$1175.  These  acceptances  of  Slemm  &  Rogers  will  be  paid  by 
the  coal  assignees.  These  acceptances  of  Slemm  &  Rogers  were 
sent  to  Waterman  &  Young,  to  meet  drafts  held  by  them.  One 
of  these  drafts  is  Balliet's  draft  for  $410.  As  I  remarked,  Balliet 
came  there  to  pay  Swander's  bond,  and  I  told  him  it  had  been 
assigned  to  Swander,  and  he  paid  the  bond  of  1844,  and  I  was  to 
deliver  up  bond  of  1843,  if  the  bank  afterwards  got  it. 

Cross-examined.  —  In  all  these  draft  transactions  no  allusion 
was  made  to  Swander's  bond.  These  drafts  were  given  to  Balliet 
on  notes  that  he  brought  there ;  he  got  them  to  pay  off  debts  which 
he  owed  to  merchants  in  Philadelphia,  and  they  were  paid,  except 
the  one  mentioned." 

The  defendant  thereupon  offered  to  prove  by  a  witness  that  the 
defendant  was  a  man  of  business,  and  in  the  habit  of  taking  North- 
ampton Bank  money;  to  which  evidence  the  plaintiff  objected, 
but  the  court  admitted  the  evidence  and  sealed  an  exception. 

The  witness  then  testified  that  Stephen  Balliet  was,  in  the  fall 
of  1842,  in  the  habit  of  taking  Northampton  Bank  money,  and  was 
in  a  large  business. 

The  court  charged  the  jury  as  follows: 

The  plaintiff  has  given  in  evidence  the  defendants'  bond  to  the 
bank,  dated  January  1840,  and  payable  on  the  1st  April  1843, 
interest  to  be  paid  annually.  This  bond  was  assigned  to  Swander 
on  the  5th  April  1842.  Notice  of  the  assignment  was  not  given 
until  the  23d  of  January  1843.  Balliet  then  came  to  pay  this 
bond,  and  was  told  it  had  been  assigned.  He  then  paid  the  money 
on  another  bond,  on  condition  that  it  was  to  be  applied  to  this,  if 
the  bank  could  get  it  back  from  Swander.  It  was  not  got  up,  so 
that  this  payment  of  the  bond  due  in  1844  stands  good,  and  this 
money  as  payment  forms  no  defence  to  this  action. 

The  defendant  has  given  in  evidence  other  indebtedness  by  the 
bank  to  him  or  to  Balliet  before  notice  of  the  assignment.  Is  this  a 
good  defence  to  the  bond  ?  An  assignment  operates  as  a  new  con- 
tract. This  contract  between  the  debtor  and  assignee  commences 
upon  notice  of  the  assignment.  The  assignee  takes  the  bond  subject 
Yin. —  40  2n 
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to  every  defalcation  existing  between  the  obligor  and  obligee  at 
the  time  notice  is  given  of  me  assignment. 

It  is  said  by  plaintiff  that  this  indebtedness  of  the  bank  to  Bal- 
liet is  set-off  and  not  payment,  and  therefore  it  is  no  defence  to 
his  action.  Bank  notes  are  something  more  than  mere  promissory 
notes.  They  are,  to  some  considerable  degree,  money.  They 
pass  as  money.  If  stolen  and  passed  off  for  value,  they  cannot  be 
followed  and  reclaimed  as  chattels  or  mere  choses  in  action  can. 
The  bank  could  not  now  plead  the  statute  to  one  of  its  notes. 
Until  Balliet  had  notice  of  the  assignment,  he  might  well  give 
credit  to  the  bank  on  faith  of  the  bond.  This  transaction  is  di- 
rectly between  the  bank  and  Balliet.  It  is  not  the  buying  up  of 
outstanding  debts  against  the  bank.  The  dealings  were  directly 
between  them,  and  all  the  indebtedness  that  existed  in  favour  of 
Balliet  by  the  bank  would  be  a  good  defence  in  this  action.  Bal- 
liet had  a  right  to  prepare  to  pay  the  bank  the  debt  he  owed.  It 
was  his  duty  to  do  so.  If  he  got  the  money  of  the  bank  in  claims 
against  it,  he  was  not  to  lose  all  this  because  the  bank  had  made 
an  assignment  of  which  he  had  no  notice,  and  which  both  the  bank 
and  assignee  had  kept  secret.  This  is  not  the  law,  because  it 
would  be  the  most  gross  injustice. 

The  plaintiff  has  asked  us  to  charge  you  "  that  the  plaintiff, 
Swander,'  is  entitled  to  recover  in  this  issue,  notwithstanding  all 
the  evidence  given  on  the  part  of  the  defendant,  because  the  de- 
fendant did  not  pay  the  bond  in  suit  to  the  bank,  but  paid  another 
bond  which  he  owed  to  the  bank,  and  which  fell  due  in  1844 ;  and 
because  the  evidence  of  defendant  as  to  transactions  between  de- 
fendant and  bank  after  the  assignment  of  bond  in  suit  to  Swander 
are  not  available  to  defendant  if  offered  by  way  of  set-off,  and  are 
clearly  no  payment  either  to  the  bank  or  John  Swander,  who  then 
held  the  bond." 

The  answer  which  we  give  to  all  this  is,  that  the  money  which 
was  paid  on  the  bond  that  fell  due  in  1844  is  no  defence  to  this 
action,  but  that  any  other  legal  claims  which  the  defendant  held 
against  the  bank  at  the  time  of  notice  of  the  assignment  to  Bal- 
liet, and  which  he  now  holds,  and  which  he  has  proved,  are  a  good 
defence  to  this  action.  Whether  any  have  been  proved  is  for  you 
to  decide.  If  any  such  have  been  proved,  you  will  determine  their 
amount,  and  credit  the  same  on  the  bonds.  If  the  bond  is  thus 
paid  in  full,  you  will  find  for  the  defendant.  If  it  has  not  been 
paid  in  full,  you  will  find  for  the  plaintiff  to  the  amount  of  the 
unpaid  balance,  with  interest.  We  have  also  been  asked  to  charge 
you  that  "  notice  of  the  assignment  is  immaterial."  We  refuse  so 
to  charge  you. 

The  jury  found  a  verdict  for  the  defendant. 

Errors  assigned : 

1.  The  court  erred  in  admitting  the  evidence  embraced  in  the 
bills  of  exception. 
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2.  In  charging,  substantially,  that  the  indebtedness  of  the  bank 
to  defendant,  given  in  evidence,  was  payment,  and  not  set-off. 

3.  In  what  they  say  with  regard  to  bank  notes. 

4.  In  charging  that  "  the  dealings  were  directly  between  the 
bank  and  Balliet,  and  all  the  indebtedness  that  existed  in  favour 
of  Balliet  by  the  bank  would  be  a  good  defence  in  this  action." 

5.  In  the  answer  to  plaintiff's  points. 

6.  In  not  answering  the  first  point  fully. 

7.  In  not  distinguishing  between  the  drafts  of  October  26th, 
1842,  and  those  of  7th  March  1843,  the  former  having  been  either 
paid  off  or  not  in  defendant's  hands  at  the  time  of  trial,  and  con- 
sequently not  in  evidence,  and  the  latter  having  been  given  after 
notice  of  assignment,  and  thus  misleading  the  jury,  who  could  not 
otherwise  have  found  for  defendant. 

C.  Davis  and  Mallery,  for  the  plaintiff  in  error,  referred  to  De- 
peau  v.  Waddington  (6  Whart.  233);  Petrie  v.  Clark  (11  Serg.  4* 
R.  388);  Act  of  28th  May  1715  (Purd.  (1841)  136;  Hinkley  v. 
Walters  (8  Watts  260),  S.  C.  (9  Watts  183);  Carmalt  v.  Post 
(8  Watts  406),  S.  C.  (2  Watts  $  Serg.  70);  Filbert  v.  Hawk 
(8  Watts  443) ;  Uhler  v.  Metzgar  (2  Rawle  239) ;  Ramsey's  Appeal 
(2  Watts  228) ;  -Hilling  v.  Hugg  (1  Watts  fy  Serg.  210).  , 

Gibons  and  King,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  an  action  of  debt  to  recover  the  amount 
due  on  a  bond  given  by  the  defendants  to  the  Northampton  Bank, 
in  the  penalty  of  $1000,  conditioned  to  pay  $500  with  interest  on 
the  1st  day  of  April  1843.  The  defendants  plead  payment  and 
tender :  replications  and  issues.  The  suit  is  brought  for  the  use 
of  John  Swander,  to  whom  the  bond  was  assigned  on  the  5th  of 
April  1842.  But  the  defendants  received  no  notice  of  the  assign- 
ment until  the  23d  January  1843.  The  case  may  be  viewed  in 
two  aspects :  first,  as  between  the  Northampton  Bank  and  the  de- 
fendants ;  and  next,  between  the  assignee  and  the  defendants. 

By  the  Act  of  defalcation  it  is  enacted,  that  it  shall  be  lawful 
for  the  defendant  to  plead  payment,  and  give  any  bond,  bill,  re- 
ceipt, account  or  bargain  in  evidence.  In  this  State,  therefore,  in 
a  suit  on  a  bond,  the  plea  of  payment  is  not  viewed  merely  as  a 
common  law  plea,  in  which  only  direct  evidence  of  payment  is 
admissible ;  but  upon  notice,  according  to  the  rules  of  court,  the 
defendant  may  avail  himself  of  set-off,  or  any  equitable  defence  he 
may  have  against  the  plaintiff's  claim.  But  granting  that  it  is  a 
common  law  plea,  the  question  arises,  in  the  first  place,  whether 
payment  into  court,  or  a  tender  in  the  notes  of  the  bank,  between 
the  bank  itself  and  its  debtors,  is  equivalent  to  payment  or  tender 
in  specie.  In  other  words,  has  the  bank  a  right  to  insist  on  gold 
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and  silver  from  its  debtors,  when  they  are  willing  and  offer  to  dis- 
charge their  obligations  in  notes  issued  by  the  institution  itself? 

In  this  State,  although  it  is  conceded  to  be  different  in  Massa- 
chusetts and  New  Jersey  (13  Mass.  235;  3  Hoisted  172),  the  doc- 
trine asserted  by  counsel  has  the  merit  of  novelty ;  for  the  benefit 
of  this  principle,  so  far  as  my  knowledge  extends,  has  never  been 
claimed  by  the  banks,  nor  has  it  ever  been  supposed  to  exist  by 
the  public.  If  the  law  be  as  has  been  contended,  it  is  time  it 
should  be  known,  as  the  citizens  of  this  State  have  been  labouring 
under  a  dangerous  delusion ;  for  it  is  notorious  that  the  notes  of 
insolvent  banks  have  commanded  a  ready  sale  in  market,  for  the 
simple  reason  that  they  can  be  used  in  payment  of  debts  due  the 
bank.  This  is  the  common  understanding  among  the  men  of  busi- 
ness throughout  the  State;  and  it  would  shock  their  ideas  of  com- 
mon sense  and  common  honesty,  if  they  should  now  be  told  that  it 
was  not  a  matter  of  right,  but  depended  entirely  on  the  will  of  the 
institution  (whether  solvent  or  insolvent),  who  were  at  liberty  to 
receive  them  or  not,  as  they  might  think  proper.  Nor  can  the 
bank  complain  of  injustice,  if  the  law  be  adverse  to  this  pretension, 
as  it  is  of  no  consequence  to  them  what  price  their  debtors  pay 
for  their  notes,  whether  par  or  their  depreciated  value,  as  the  bank 
can  lose  nothing  by  the  transaction. 

The  argument  is,  that  notes  are  not  money,  and  that  it  is  in 
opposition  to  that  clause  in  the  Constitution  of  the  United  States 
which  prohibits  the  several  States  from  making  anything  but  gold 
and  silver  coin  a  legal  tender  in  payment  of  debts.  If  the  Legis- 
lature should  so  far  forget  their  duty  as  to  undertake  to  make  bank 
notes  or  bills  issued  by  themselves  a  legal  tender  generally,  in 
payment  of  debts  to  third  persons  or  to  other  institutions,  the  ob- 
jection would  be  unanswerable;  but  between  the  bank  itself,  which 
is  the  creature  of  the  Legislature,  there  is  nothing  in  the  Constitu- 
tion to  restrain  their  power  to  impose  terms,  whether  directly  or 
by  necessary  implication ;  nor  is  there  anything  to  prevent  them 
from  imposing  terms  on  themselves.  Besides,  in  the  case  of  a  sol- 
vent bank,  such  a  privilege  would  be  unavailing;  as  .all  it  would 
be  necessary  to  do  would  be,  when  the  bank  refused  to  receive  its 
notes  as  payment,  to  demand  the  specie  for  the  notes,  and  then 
pay  their  debt  in  gold  and  silver  drawn  from  their  own  vaults.  It 
must  be  conceded  that  no  part  of  the  Constitution  can  be  so  con- 
strued as  to  prevent  either  individuals  or  banks  from  making  their 
own  contracts,  and  agreeing  to  receive  payment  either  in  notes 
issued  by  themselves  or  in  any  other  manner  they  may  stipulate 
for.  This,  in  truth,  is  in  the  ordinary  course  of  business,  as,  for 
example,  contracting  to  pay  in  current  notes  or  some  marketable 
commodity ;  and  no  person  ever  supposed  it  was  an  infringement 
of  the  Constitution  to  compel  the  contracting  parties  to  perform 
their  agreement. 

These  are  cases  of  express  contracts,  it  is  true,  but  implied  con- 
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tracts  create  the  same  obligation  and  come  within  the  same  cate- 
gory. Of  the  latter  description  is  this  case.  A  bank  is  an  incor- 
porated institution,  with  peculiar  privileges;  among  others,  to 
issue  or  loan  their  own  notes,  which,  in  the  common  transactions 
of  business,  answer,  and  are  so  intended  by  the  bank,  all  the  pur- 
poses of  money.  They  pass  by  delivery ;  and  even  when  stolen, 
and  transferred  in  the  course  of  business,  unlike  choses  in  action 
or  other  property,  they  cannot  be  recovered  from  a  bondjide  holder. 
In  Race  v.  Miller,  where  the  principle  was  first  decided,  Lord 
MANSFIELD  says,  "  They  are  not  goods,  nor  securities,  nor  docu- 
ments for  debts,  but  are  treated  as  money,  as  cash,  in  the  ordinary 
course  and  transactions  of  business,  by  the  general  consent  of  man- 
kind, which  gives  them  the  credit  and  currency  of  money  to  all 
intents  and  purposes ;  they  are  as  much  money  as  guineas  them- 
selves are,  or  any  other  coin  that  is  used  in  common  payment  as 
money  or  cash."  The  same  principles  are  recognised  in  Bayard 
v.  Skunk  (1  Watts  4*  Serg.  92),  where  the  whole  matter  is  care- 
fully examined  by  Chief  Justice  GIBSON,  who  delivered  the  opinion 
of  the  court. 

If  these  principles  be  correct — and  they  cannot  be  contested, 
either  on  reason  or  authority — how  can  the  bank,  which  has  issued 
and  passed  them  as  cash,  refuse  in  good  faith  to  receive  them  as 
cash  ?  They,  at  least,  are  estopped  from  denying  they  are  cash, 
when  offered  in  payment  by  their  debtors.  From  the  very  nature 
of  the  transaction,  there  is  an  implied  contract  with  them  and  the 
holders,  that  they  will  treat  them,  to  all  intents  and  purposes,  as 
money.  To  adopt  the  language  of  Lord  MANSFIELD,  they  are  as 
much  money  as  guineas  themselves  are,  or  any  other  coin  that  is 
used  in  common  payment  as  money  or  cash.  Having  given  them 
currency  as  money  or  cash,  they  shall  not  be  at  liberty  afterwards 
to  dispute  it.  It  is  cash  so  far  as  they  are  concerned,  if  to  none 
others,  and  this  upon  the  plainest  principles  of  equity  and  justice. 
The  furthest  the  banks  in  this  State  have  ever  ventured  to  go,  was 
a  denial  by  the  branch  bank  to  receive  the  notes  of  the  parent 
bank,  and  the  assignees  of  the  United  States  Bank  to  receive  the 
notes  of  the  bank,  which  had  depreciated  in  value,  in  payment  of 
debts,  which  was  promptly  remedied  by  the  Act  of  the  llth  March 
and  the  20th  section  of  the  Act  of  the  1st  May  1841.  In  passing 
those  remedial  Acts,  it  was  taken  for  granted  that  they  would 
have  no  right  to  refuse  to  receive  their  own  notes.  If  this  case, 
therefore,  rested  between  the  Northampton  Bank  and  the  defend- 
ant, the  payment  into  court  would  be  a  good  payment,  without 
regard  to  the  time  when  they  were  procured  by  the  defendants. 
There  is  a  marked  difference  between  such  a  case  and  a  defence 
grounded  on  a  set-off.  But  as  the  bond  has  been  assigned,  we 
must  next  consider  the  effect  of  the  assignment. 

The  case  would  seem  to  be  this.  John  Swander,  the  assignee 
for  whose  use  the  suit  is  brought,  was  the  holder  of  notes  of  the 
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Northampton  Bank  to  the  amount  of  $2000.  This  money  he  loaned 
to  the  bank,  taking  as  a  collateral  security  several  bonds,  of 
which  the  bond  in  suit  was  one.  The  bonds  were  assigned  on  the 
5th  April  1842,  but  the  defendants  had  no  notice  of  the  assignment 
until  the  23d  January  1843. 

Although  the  agreement  between  Swander  and  the  bank  says 
but  little  for  the  solvency  of  that  institution,  yet  we  can  perceive 
nothing  in  that  contract  that  places  Swander  in  a  worse  situation 
than  any  other  assignees  either  from  banks  or  individuals.  It 
must  be  governed  by  the  same  rules  which  apply  to  assignments 
under  the  Act  of  the  Legislature.  The  bond  is  payable  to  the 
bank  or  its  assigns  ;  it  therefore  goes  into  the  hands  of  the  assignee 
with  all  the  incidents  attached  to  other  assignments  of  choses  in 
action.  From  this  it  follows  that  after  assignment  of  the  bond  and 
notice  of  it,  no  set-off  afterwards  accruing  can  avail  the  defendant ; 
nor  is  the  assignee  bound  to  receive  the  notes  of  the  bank  in  pay- 
ment. In  that  particular  the  assignee  stands  in  a  different  situa- 
tion from  the  assignors.  For  although  as  between  the  defendants 
and  the  bank  the  notes  may  be  treated  as  cash,  yet  between  them 
and  the  assignee  they  cease  to  be  such,  and  must  be  viewed  in  the 
ordinary  light  of  a  set-off  merely.  If,  therefore,  the  defendant 
held  the  notes  of  the  bank  at  the  time  he  received  notice  of  the 
assignment,  the  assignee  would  be  bound  to  receive  them  as  cash. 
But  if  afterwards,  the  assignee  cannot  be  compelled  to  receive 
them,  nor  is  there  any  defence  against  the  plaintiff's  demand  either 
as  payment  or  set-off.  The  important  period  to  determine  the 
rights  of  the  assignee  and  the  defendants  is  not  the  time  <jf  the 
assignment,  but  the  time  the  defendants  had  notice  of  it,  and  this 
principle  applies  as  well  in  the  case  of  set-off  as  payment.  The 
time  the  contract  begins  between  the  assignee  and  the  obligor  is 
when  the  latter  has  notice  of  the  assignment.  It  is  the  duty  of  the 
assignee  or  the  obligee  to  inform  the  obligor  that  he  has  parted 
with  the  bond,  and  if  this  is  omitted  they  are  in  default,  and  not 
the  obligor,  who,  until  he  is  informed  otherwise,  has  a  right  to 
suppose  that  the  bond  is  still  the  property  of  the  obligee,  and  to 
act  and  contract  with  the  obligee  or  others  under  that  reasonable 
supposition.  These  principles  were  first  ruled  in  Wheeler,  assignee 
of  Baynton  v.  Hughes,  (1  DalL  23).  The  assignee  takes  the  bond 
at  his  own  peril,  and  stands  in  the  same  place  as  the  obligee,  so 
as  to  let  in  every  defalcation  which  the  obligor  had  against  the 
obligee  at  the  time  of  the  assignment  or  notice  of  the  assignment. 
This  was  the  case  of  set-off,  and  has  been  repeatedly  recognised 
since  in  cases  cited  at  the  bar.  It  is  supposed,  however,  that  all 
the  earlier  cases  have  been  overruled  in  Hinkley  v.  Walters,  (8 
Watts  260),  and  same  case,  (9  Watts  183).  A  distinction  has,  it 
is  said,  been  taken  between  payment  and  set-off;  and  to  this  effect, 
it  must  be  confessed,  is  the  reasoning  of  the  learned  Judge  who 
delivered  the  opinion  of  the  court.  The  court,  however,  never  did 
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intend  to  overrule  the  earlier  cases  on  this  subject,  none  of  which, 
be  it  remarked,  would  seem  to  have  been  cited  either  in  the  argu- 
ment or  in  the  opinion  of  the  Judge.  It  must  be  observed  that 
this  point  was  not  necessary  to  the  decision,  which  turned  on  the 
Act  of  Limitations  as  applicable  under  special  circumstances  to  a 
plea  of  set-off,  grounded  on  an  erroneous  and  mistaken  principle 
said  to  be  ruled  by  this  court,  that  the  statute  of  defalcation  or 
set-off  per  se  applies  the  demand  of  one  party  to  that  of  the  other, 
so  as  to  produce  payment,  satisfaction  or  extinguishment. 

As  this  case  goes  down  for  another  trial,  I  will  now  briefly  no- 
tice the  bills  of  exception.  If  the  agreement  proved  by  the  wit- 
ness contained  in  the  first  bill  had  been  followed  up  with  proof 
that  the  bank  had  obtained  a  re-assignment  of  the  bond,  it  would 
be  pertinent  evidence.  But  this  the  defendant  failed  to  do;  it  was 
therefore  immaterial  to  the  issue  and  improperly  received.  Of  this 
the  court  were  aware,  and  in  the  charge  corrected  the  error  by 
instructing  the  jury  that  it  was  no  defence  to  the  bond.  For  such 
an  error  I  should  be  very  reluctant  to  reverse  the  judgment,  un- 
less there  was  something  in  the  case  which  induced  a  suspicion 
that  it  may  have  had  an  improper  influence  on  the  minds  of  the 
jury. 

The  court  was  right  in  admitting  the  evidence  in  the  second 
bill,  because  although  the  liability  of  the  bank  was  not  complete 
when  the  defendant  had  notice  of  the  assignment,  yet  the  transac- 
tion out  of  which  the  defence  arises  commenced  before  he  was  in- 
formed of  the  transfer  of  the  bond. 

As  the  time  when  the  notes  were  received  by  the  defendants 
may  be  very  material,  it  is  necessary  for  the  defence  to  give  proof 
of  it.  And  for  this  purpose  we  cannot  perceive  that  the  fact  that 
one  of  the  debtors  was  a  man  of  business  and  in  the  habit  of  taking 
Northampton  Bank  notes  is  any  proof  whatever. 

On  the  whole  case,  we  think  the  judgment  should  be  reversed, 
and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


320  SUPREME  COURT  [Philadelphia 


Selfridge  against  The  Northampton  Bank. 

Evidence  that  a  bank  did  not  execute  and  issue  certain  of  its  notes  until  two 
years  after  their  date,  is  admissible  to  show  the  time  of  their  coming  into  the 
hands  of  a  debtor  to  the  bank. 

Where  a  debtor  directs  the  application  of  a  payment  to  a  particular  debt,  equity 
will  not  change  that  appropriation  in  favour  of  another  debt. 

ERROR  to  the  Common  Pleas  of  Lehigh  county. 

This  was  an  action  of  debt  brought  by  the  Northampton  Bank 
for  the  use  of  James  Smoyer  against  the  administrator  of  Mathew 
Selfridge,  deceased,  on  a  bond  and  mortgage  given  by  Selfridge  to 
the  bank,  dated  7th  September  1836,  for  the  payment  of  $10,000 
in  five  equal  annual  payments  with  interest.  The  plaintiff  claimed 
to  recover  $5800  with  interest,  amount  deposited  in  the  bank  by 
Smoyer. 

The  plaintiff  gave  in  evidence  the  bond  and  mortgage  on  which 
was  endorsed  "Interest  paid  to  April  1st  1839."  "Interest  paid 
to  April  1st  1842." 

The  plaintiff  then  gave  in  evidence  the  following  assignment : 

Know  all  men  by  these  presents,  that  the  Northampton  Bank, 
as  collateral  security  and  to  secure  to  James  Smoyer  the  payment 
of  the  sum  of  $5800,  deposited  by  him  this  day  in  the  Northamp- 
ton Bank,  payable  on  the  1st  day  of  April  1843,  interest  from  date 
of  deposit  till  paid,  the  receipt  of  said  money  on  the  terms  above- 
mentioned  is  hereby  acknowledged,  have  granted,  bargained,  as- 
signed and  set  over,  and  by  these  presents  do  grant,  bargain,  assign 
and  set  over  unto  the  said  James  Smoyer,  his  heirs  and  assigns, 
the  indenture  of  mortgage  given  by  Mathew  Selfridge,  dated  the 
7th  September  1836,  to  the  said  the  Northampton  Bank,  on  a  cer- 
tain brick  messuage,  &c.,  which  said  mortgage  was  given  with  a 
bond  in  the  sum  of  $20,000,  conditioned  to  pay  the  said  the  North- 
ampton Bank,  the  sum  of  $10,000  with  the  lawful  interest  as  by 
the  said  bond  and  mortgage  will  more  fully  appear,  which  said 
mortgage  is  on  record  and  recorded,  &c.,  the  12th  September 
1836,  &c. ;  together  with  the  rights,  members  and  appurtenances 
thereunto  belonging,  and  all  the  estate,  right,  title  and  interest 
therein  on  the  terms  aforesaid.  To  have  and  to  hold  all  and  sin- 
gular the  premises  hereby  granted  and  assigned,  or  mentioned,  or 
intended  so  to  be,  unto  the  said  James  Smoyer,  his  heirs  and  as- 
signs, subject  nevertheless  to  be  re-assigned  to  the  said  the  North- 
ampton Bank  on  the  payment  of  the  said  sum  of  $5800  on  the  said 
1st  day  of  April  1843,  as  above-mentioned,  and  subject  also  to  all 
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the  reservations  contained  in  said  indenture  of  mortgage  on  the 
part  of  the  said  the  Northampton  Bank  in  this  behalf  made. 

In  witness  whereof,  the  said  the  Northampton  Bank  have  exe- 
cuted these  presents  by  the  signatures  of  the  president  and  cashier, 
and  affixing  hereto  the  corporate  seal  of  said  bank,  this  5th  day 
of  April  1842. 

JOHN  RICE,  President. 

GEORGE  KECK,  Cashier. 

Also  the  following  certificate  of  deposit : 

Northampton  Bank,  April  5th,  1842. 

This  is  to  certify  that  James  Smoyer  has  deposited  this  day  five 
thousand  eight  hundred  dollars,  payable  on  the  1st  day  of  April 
1843,  with  interest,  subject  to  his  check  and  a  re-assignment  of  a 
certain  bond  and  mortgage,  this  day  assigned  to  him  by  the  North- 
ampton Bank. 

GEORGE  KECK,  Cashier. 
$5800. 

The  defendant  gave  in  evidence  a  bundle  of  Northampton  Bank 
notes  amounting  to  $12,300,  and  called  Nathan  Metzger,  who 
testified  that  the  defendant  in  April  1843  tendered  these  notes  to 
George  Keck,  cashier  of  that  bank,  at  his  house,  in  payment  of 
the  bond  and  mortgage  in  suit,  and  that  Keck  refused  to  receive 
them,  but  gave  no  reason.  On  Keek's  refusal  the  defendant  hand- 
ed the  notes  to  witness,  who  tied  them  up  with  a  memorandum, 
and  had  kept  them  in  Selfridge  &  Wilson's  fire-proof  ever  since. 

The  plaintiff  then  gave  in  evidence  the  following  memorandum, 
dated  13th  April  1843,  after  having  proved  by  Metzger  that  it 
was  in  the  defendant's  hand-writing,  and  the  same  memorandum 
that  he  had  tied  up  with  the  notes  : 

"  Memorandum  of  $12,300,  tendered  George  Keck,  Cashier  of 
the  Northampton  Bank,  April  13th  1843,  in  payment  of  the  follow- 
ing mortgage,  notes,  &c.,  to  wit : 

"$10,000  in  payment  of  a  mortgage  of  M.  Selfridge,  deceased, 
with  arrear  of  interest,  which  said  mortgage,  it  seems,  has  been 
assigned  by  the  bank  for  the  payment  of  $5800 — whereupon  $4200 
balance  of  mortgage  yet  in  bank's  possession  was  tendered." 

The  plaintiff  then  called  George  Keck,  who  testified  as  follows: 
"  On  the  very  day  the  bond  was  assigned  to  Smoyer,  I  went  up  to 
the  bank  early  in  the  morning.  I  there  found  William  Selfridge 
and  Mr  Rice  together.  Selfridge  drew  a  draft  on  William  Wilson 
of  Philadelphia,  for  $1800,  the  amount  of  arrearage  of  interest  on 
bond  and  mortgage.  Rice  passed  his  receipt  for  that  amount,  and 
on  that  Smoyer  and  Mr  Wright  came  in,  and  Selfridge  passed  im- 
mediately out.  Wright,  Moser  and  Smoyer  came  into  bank  through 
the  director's  door.  I  think  at  that  time  the  papers  were  in  Wright's 
hands.  Smoyer's  money  was  counted  and  deposited  on  the  5th 
vin.  —  41 
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April  1842.  Selfridge  went  out  the  same  door  they  came  in.  It 
was  before  bank  hours.  Smoyer  had  been  there  prior  to  the  5th 
April,  the  week  before.  There  was  but  two  and  a  half  years  in- 
terest due  at  the  time.  I  don't  recollect  that  anything  was  said 
in  presence  of  Metzger  about  the  bond  or  mortgage  having  been 
assigned.  These  notes  are  all  of  the  new  issue." 

The  plaintiff  then  offered  to  ask  the  witness  when  these  bank 
notes  were  executed,  to  which  the  defendant  objected,  but  the 
court  overruled  the  objection  and  sealed  an  exception.  The  wit- 
ness then  testified  as  follows :  "  These  notes  were  executed  on  the 
3d  day  of  February  1843.  They  are  dated  January  18th  1841. 
They  are  dated  back  to  correspond  with  the  plate.  They  were 
taken  out  of  the  bank  on  the  same  day  by  Mr  Rice  for  New  York 
and  Philadelphia." 

The  plaintiff  further  proposed  to  ask  the  witness  how  much 
Mathew  Selfridge  individually,  and  as  late  partner  of  the  firm  of 
Selfridge  &  Wilson,  was  indebted  to  the  Northampton  Bank  in 
April  1843.  The  defendant  objected  to  this  offer,  but  the  court 
overruled  the  objection  and  sealed  an  exception. 

The  witness  then  testified  that  Mathew  Selfridge  was  the 
drawer  and  William  Wilson  the  endorser  of  a  note  due  July  6, 
1835,  for  $2700,  upon  which  two  years'  interest  had  been  paid ; 
and  also  of  a  note  due  January  3d,  1837,  for  $5000.  That  Ma- 
thew Selfridge  was  the  drawer  of  a  note  due  December  10th,  1839, 
for  $1000.  That  Selfridge  &  Wilson  owed  a  note  for  $2968, 
which  was  paid  by  Thomas  B.  Wilson,  the  surviving  partner,  on 
the  13th  June  1843.  That  Selfridge  &  Wilson  were  indebted  a 
note  of  $1000,  due  August  20,  1833;  also  a  draft  for  $1500  on 
James  M.  Hirst ;  also  a  note  for  $5000,  due  November  1st,  1836. 
That  there  was  due  June  13th,  1843,  a  balance  on  deposit  account 
of  $8164.62,  by  over-draft.  That  they  were  entitled  to  a  credit 
for  a  draft  on  Holland  &  Co.  of  $3000. 

The  witness  also  stated  that  on  the  1st,  2d  or  3d  of  April  1843 
William  Selfridge  came  to  his  house,  the  evening  he  returned  from 
Philadelphia,  some  eight  or  ten  days  before  he  made  the  tender. 
That  the  bank  notes  in  question  were  taken  by  Rice,  and  hypo- 
thecated in  Philadelphia  and  New  York.  They  were  not  issued 
at  the  counter  of  the  bank. 

The  plaintiff  further  proposed  to  ask  the  witness  when  these 
notes  first  appeared  in  the  market;  to  which  the  defendant  ob- 
jected, but  the  court  overruled  the  objection  and  sealed  an  excep- 
tion. The  witness  then  stated  that  the  first  he  knew  these  notes 
were  in  market  was  on  the  23d  March  1843.  On  his  cross-exa- 
mination he  stated:  "  On  the  1st,  2d  or  3d  April  1843,  Selfridge 
said  he  had  some  $12,000.  I  asked  him  to  show  them  to  me,  and 
he  did.  They  were  the  same  notes  as  these.  I  did  not  count 
them.  I  looked  at  them.  I  don't  recollect  that  anything  was  said 
about  the  transfer  of  the  mortgage.  I  told  him  I  would  not  re- 
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ceive  the  notes,  owing  to  the  issue.  Objection  was  to  the  issue. 
He  had  a  bundle  of  notes,  I  should  think  as  large  as  these.  I 
think  these  are  the  notes.  I  never  notified  William  Selfridge  of 
these  debts  or  notes  anterior  to  the  first  tender.  This  is  Mathew 
Selfridge's  bank-book.  Balance  due  Mathew  Selfridge,  $47.19. 
The  bond  and  mortgage  passed  together." 

The  plaintiff  then  called  a  witness,  who  stated  he  thought  Wil- 
liam Selfridge  was  in  the  office  of  the  Recorder  of  Deeds  of  Lehigh 
county,  some  time  in  the  spring  of  1843,  looking  at  the  record  of 
the  deeds  and  mortgages ;  witness  could  not  say  which.  Before 
that  time  he  had  been  in  the  office  examining  the  books.  The  Re- 
corder testified  that  William  Selfridge  had  been  at  the  office,  look- 
ing at  the  mortgage-books,  in  the  summer  and  spring  of  1843. 
He  could  not  say  whether  it  was  before  or  after  April.  The  as- 
signment of  the  bond  in  suit  was  entered  in  one  of  the  mortgage- 
books. 

It  appeared  that  the  Northampton  Bank  closed  on  the  22d  or 
23d  March  1843,  and  had  not  been  open  since  for  business ;  and 
that  it  was  bankrupt.  It  appeared,  also,  that  Mathew  Selfridge 
died  before  the  assignment  of  the  bond  in  suit. 

The  court  charged  the  jury  that  every  equity  which  existed  in 
an  obligor  prior  to  his  receiving  notice  of  the  assignment  of  the 
bond,  against  payment  of  it  to  the  obligee,  was  a  good  defence 
against  the  assignee.  That  it  was  the  duty  of  the  assignee  to 
give  this  notice.  That  if  the  debtor,  by  bond  to  a  bank,  gets 
its  notes  for  payment  before  notice  of  the  assignment,  and  tenders 
them  in  payment,  it  is  a  good  defence,  and  to  him  is  equivalent  to 
payment,  if  pleaded,  proved,  and  the  notes  are  produced  on  the 
trial  and  brought  into  court.  That  whether  notice  was  given  to 
the  defendant's  administrator  before  the  tender  of  the  notes  in 
question,  was  a  fact  for  the  jury  to  determine  from  the  evidence. 
The  legal  effect  of  want  of  notice  was  a  question  of  law  for  the 
court. 

The  court  went  on  to  say : — "  Has  notice  been  proved  ?  This 
is  a  contested  point.  The  plaintiff  relies  upon  what  took  place  at 
the  bank  on  the  morning  of  the  assignment.  The  defendant  was 
in  the  bank,  and  paid  off  the  interest  on  the  bond.  Having  done 
this,  he  went  out ;  as  he  went  out  he  met  Smoyer  and  his  counsel 
coming  in.  There  is  no  proof  that  anything  was  said  to  the  de- 
fendant by  the  officers  of  the  bank,  while  he  was  in,  about  the 
assignment.  There  is  no  proof  that  anything  was  said  to  him  by 
Smoyer  as  they  passed  each  other.  They  transacted  no  business 
together.  They  had  no  conversation  with  each  other  on  any  sub- 
ject. Does  this  prove  notice,  or  tend  to  prove  it  ?  You  will  con- 
sider it  and  decide  it.  The  written  paper,  which  was  tied  up  with 
the  notes  and  is  in  defendant's  hand-writing,  is  relied  on  as  proof 
that  he  had  notice.  It  is  said  in  that  paper  that  it  seems  the  bond 
and  mortgage  has  been  assigned.  The  argument  is,  that  he  was 
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not  then  told  that  they  had  been  assigned,  and  therefore  the  con- 
clusion is  drawn  that  he  knew  it  before.  You  will  say  how  far 
this  proves  notice.  You  will  pass  upon  all  the  evidence,  and  de- 
cide this  fact." 

They  also  charged  that  so  far  as  there  were  other  debts  proved 
to  be  due  by  the  estate  of  Selfridge  to  the  bank,  the  notes  tendered 
should  be  applied  to  them  before  the  debt  assigned  to  Smoyer; 
and  that  the  fact  that  the  defendant  tendered  the  notes  in  pay- 
ment of  this  particular  debt  would  not  prevent  its  being  done. 
That  if  the  defendant  had  notice  of  the  assignment  before  he  pro- 
cured the  notes  which  he  tendered,  then  the  defence  failed,  and  their 
verdict  should  be  for  the  plaintiff  for  the  full  amount  of  Smoyer's 
claim.  That  if  such  notice  was  not  proved,  they  should  apply  the 
notes  tendered  to  the  indebtedness  of  the  testator,  in  his  own 
right,  to  the  bank  at  the  time  of  the  tender.  If  this  indebtedness 
absorbed  the  whole  amount  of  the  notes,  they  should  find  for  the 
plaintiff  the  whole  amount  of  Smoyer's  claim ;  if  it  did  not,  the 
residue  of  the  notes  should  be  applied  to  the  debt  assigned  to 
Smoyer.  If  they  covered  this,  the  verdict  should  be  for  the  de- 
fendant ;  if  not,  for  the  plaintiff,  for  such  part  not  covered  by  the 
notes. 

Both  parties  excepted  to  the  charge.  The  defendant  assigned 
the  following  errors : 

1,  2,  3.  The  court  erred  in  admitting  the  evidence  embraced  in 
the  three  bills  of  exception. 

4.  In  leaving  to  the  jury  the  question  of  notice  of  the  assign- 
ment as  a  fact  for  them  to  determine  from  the  evidence. 

5.  In  charging  the  jury  that  if  other  debts  due  by  the  estate  of 
Selfridge  to  the  bank  have  been  proved,  then  the  bank  notes  ten- 
dered should  be  applied  to  those  debts,  and  not  to  the  debt  assigned 
to  Smoyer. 

Gibons  and  Meredith,  for  the  plaintiff  in  error,  referred  to  12 
Serg.  <$•  Rawle  305 ;  3  Watts  $  Serg.  553 ;  6  Ibid.  9 ;  GUpin  106 ; 
4  Watts  #  Serg.  19 ;  3  P.  R.  405 ;  6  Watts  487 ;  8  Watts  385 ;  5 
Watts  49, 275 ;  10  Watts  397 ;  2  Watts  75 ;  1  Price  133 ;  1  Rawle 
108. 

Davis  and  Mattery,  contra,  cited  12  Wend.  356 ;  6  Dana  224 ; 
13  Mass.  235 ;  1  ffalst.  226 ;  3  Halst.  172 ;  6  Conn.  233 ;  8  Ibid. 
505;  5  Watts  $  Serg.  223;  8  Watts  260;  Q  Watts  183;  8  Watts 
260,  416,  443;  2  Watts  $  Serg.  70;  2  Watts  228;  1  Binn.  433, 
435;  4  Serg.  $  Rawle  175;  Act  28^  May  1715;  19  Wend.  397; 
6  Whart.  233. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,!.  —  The  general  principles  ruled  in  the  case  of  The 


Dec.  1844.]  OF  PENNSYLVANIA.  325 

[Selfridge  v.  The  Northampton  Bank.] 

Northampton  Bank  v.  Balliet  (ante  311)  apply  here.     Nothing, 
therefore,  remains  but  to  notice  the  bills  of  exception. 

1.  The  court  were  right  in  admitting  the  testimony  contained 
in  the  1st  bill,  because  the  evidence  has  a  direct  bearing  on  a  ma- 
terial question,  viz :  whether  the  defendant  received  the  notes  on 
which  he  relies  as  a  defence  before  or  after  notice  of  the  assign- 
ment. 

2.  If  a  different  state  of  facts  existed,  the  evidence  of  the  in- 
debtedness of  Selfridge  individually,  or  as  the  partner  of  Wilson, 
would  be  material ;  because,  if  the  defendants  had  tendered  the 
notes  generally,  without  specifying  to  which  debt  the  payment 
should  be  applied,  a  court  of  equity,  under  the  circumstances  of 
this  case,  would  so  apply  it  as  to  do  justice  to  all  parties.     But 
this  equitable  principle  cannot  be  invoked  in  aid  of  the  plaintiff, 
where  the  debtor  himself  directs  the  application  of  the  payment. 
He  has  a  right,  of  which  he  cannot  be  deprived,  to  direct  which 
debt,  where  he  owes  more  than  one,  shall  be  paid.    This  point  has 
been  repeatedly  ruled,  and  in  a  very  recent  case,  where  the  whole 
law  was  reviewed. 

We  also  think  the  court  was  wrong  in  leaving  it  to  the  jury  to 
infer  notice  of  the  assignment  from  what  took  place  at  the  bank 
the  morning  of  the  assignment.  The  court,  it  is  true,  refer  to  a 
written  paper  tied  up  with  the  notes,  in  the  handwriting  of  the 
defendant,  and  afterwards  refer  the  whole  evidence  to  the  jury. 
But  this  does  not  cure  the  error ;  for  it  is  plain,  from  the  charge, 
that  the  jury  would  be  warranted  in  supposing  that,  aside  of  all 
other  evidence,  they  would  be  justifiable  in  inferring  that  the  de- 
fendant had  notice  of  the  assignment.  We  cannot,  however,  per- 
ceive, in  what  took  place  there,  a  spark  of  evidence  of  that  mate- 
rial fact. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
VHI.  —  2  c 
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H.  obtained  judgment  against  R.  then  owner  of  three  lots,  Nos.  1,  2  and  3. 
Afterwards  R.  by  deed  conveyed  lot  No.  3  for  $400  to  S.,  who  paid  $100  and 
gave  his  note  for  $300  payable  to  R.'s  order,  "  on  account  of  the  lien  on  his 
(R.'s)  property  in  favour  of  H.,"  &c.  After  this  there  were  three  judgments  ob- 
tained against  R.  by  B.,  W.  and  P.  At  the  time  W.'s  and  P.'s  judgments  were 
entered  there  were  no  judgments  against  S. ;  but  subsequently  there  were  twelve 
entered  against  him.  Out  of  the  proceeds  of  lots  Nos.  1  and  2,  sold  under  H.'s 
judgment,  the  court  allowed  H.  and  B.  the  amount  of  their  judgments,  W.  the 
balance  of  the  fund  towards  his  judgment,  and  subrogating  W.  and  P.  to  the 
rights  and  interest  of  H.  as  to  the  lien  of  his  judgment  against  the  real  estate  of 
S.,  decreed  them  the  amount,  with  interest,  of  the  note  given  by  S.  to  R.  No 
notice  was  given  S.'s  creditors  of  the  application  for  this  decree  of  distribution, 
and  but  one  appeared  to  contest  the  subrogation.  Subsequently  to  the  decree,  lot 
No.  3  was  sold  by  the  sheriff  as  S.'s  property,  and  W.  and  P.  claimed  the  amount 
of  the  note  out  of  the  proceeds.  Exceptions  afterwards  taken  to  the  decree  by 
two  of  S.'s  creditors  were  dismissed,  and,  on  an  appeal  by  them  to  this  court, 
the  decree  of  substitution  was  reversed.  SERGEANT,  J.,  dissenting. 

THIS  was  an  appeal  by  Michael  D.  Ebenhardt  and  Charles  F. 
Diekenschiedt  from  the  decree  of  the  Common  Pleas  of  Lehigh 
county. 

The  facts  of  the  case  were  as  follows:  —  On  the  26th  April 
1842,  Henry  Hein  obtained  a  judgment  for  $1200  against  John 
Rice,  who  was  then  the  owner  of  three  lots  of  ground,  viz :  Nos. 
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(1),  (2)  and  (3).  On  the  26th  October  following,  Rice,  by  deed 
which  was  recorded  16th  March  1843,  conveyed  lot  No.  (3)  to 
George  Spinner  for  the  consideration  of  $400,  the  receipt  of  which 
was  acknowledged  in  the  deed.  Spinner  paid  $100,  and  gave 
Rice  the  following  note: 

"  For  value  received,  I  promise  to  pay  to  the  order  of  John 
Rice,  on  account  of  the  lien  on  his  property  in  favour  of  Mr  Hein, 
due  in  April  1843,  $300,  to  be  paid  on  or  before  the  27th  day  of 
May  1843  in  specie-paying  funds. 

GEORGE  SPINNER. 
October  21st,  1842." 

(Endorsed)  "  Pay  on  Mr  Hein's  lien  $300  within  mentioned. 

JOHN  RICE." 

There  were  three  other  judgments  obtained  against  Rice:  one 
by  Henry  Bender,  November  5th,  1842,  for  $65.44 ;  one  by  John 
A.  Waechter,  June  llth,  1843,  for  $103,  and  one  by  George 
Probst,  June  21st,  1843,  for  $2662.37^.  At  the  time  the  two  lat- 
ter judgments  were  respectively  obtained,  there  were  no  judg- 
ments against  Spinner.  On  the  llth  July  1843,  Pretz,  Saeger  & 
Co.  obtained  judgment  against  Rice  for  $987.24,  on  which  they 
issued  an  attachment  execution  on  the  2d  August  1843,  with  a 
clause  of  scire  facias  against  Spinner  as  garnishee,  which  was 
returned  served  same  day,  and  on  which  judgment  was  entered 
against  Spinner  on  the  8th  September  1843  for  $311.65.  Pre- 
vious to  this  judgment  four  others  had  been  entered  against  Spin- 
ner, the  first  of  which  was  on  the  18th  July  1843.  On  the  20th 
January  1844,  lots  Nos.  (1)  and  (2),  above  mentioned,  were  sold 
under  Hein's  judgment  against  Rice  for  the  sum  of  $1310.  On 
the  2d  February  1844,  two  judgments  were  respectively  obtained 
against  Spinner ;  one  by  Ebenhardt  and  Dickenschiedt,  and  one 
by  Michael  D.  Ebenhardt.  After  these,  five  other  judgments  were 
entered  against  Spinner,  the  last  on  20th  February  1844. 

On  the  7th  February  1844,  rules  were  taken  to  show  cause  why 
Hein  and  Bender  should  not  take  the  amount  of  their  judgments 
out  of  the  fund  in  court  arising  from  the  sale  of  lots  (1)  and  (2) ; 
and  why  Waechter  and  Probst  should  not  be  subrogated  to  all  the 
rights  and  interest  of  Hein,  to  the  extent  of  their  judgments  against 
Rice.  On  the  same  day  an  auditor  was  appointed  to  ascertain 
and  report  the  nature  and  amount  of  the  liens  on  the  real  estate 
late  of  Rice,  and  all  the  facts  in  relation  to  said  liens.  Same  day 
affidavit  of  Spinner,  garnishee,  was  filed,  stating  the  facts  of  his 
purchase  from  Rice  of  lot  No.  (3) ;  that  he  paid  $100  on  account 
of  the  lots,  and  gave  the  note  to  Rice's  order  on  account  of  the 
lien  on  his  property  in  favour  of  Hein ;  that  there  was  no  balance 
in  his  hands  in  favour  of  Rice  on  the  2d  August  1843,  nor  at  any 
time  since,  except  the  balance  due  for  the  lot,  and  payable  as 
above  stated,  and  according  to  said  note ;  that  he  had  not,  on  that 
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day  nor  since,  any  goods,  &c.,  or  effects  belonging  to  Rice,  except 
the  money  due  on  said  note,  to  be  applied  on  Hein's  judgment. 
Same  day  Waechter,  on  an  affidavit  that  Rice  had  moved  off  to 
New  Jersey  with  his  family  in  July  1843,  and  had  not  visited 
Allentown  or  lived  there  since,  took  a  rule  to  show  cause  why  the 
writ  of  attachment  issued  by  Pretz,  Saeger  &  Co.  and  the  service 
of  the  writ  should  not  be  quashed. 

On  the  29th  April  1844,  the  auditor  reported  distribution  of  the 
fund  arising  from  the  sale  of  lots  (1)  and  (2)  to  the  judgments  of 
Hein  and  Bender,  leaving  a  balance  of  $50.96,  which,  together 
with  $311.65  the  amount  with  interest  of  Spinner's  note  to  Rice, 
which  he  considered  as  part  of  the  fund,  he  allowed  Waechter  and 
Probst  on  their  judgments. 

On  the  1st  May  following  the  report  was  confirmed.  Hein  and 
Bender  were  allowed  the  amount  of  their  judgments.  Waechter 
was  allowed  the  $50.96,  the  balance  in  the  sheriff's  hands,  and 
was  subrogated  to  the  rights  and  interest  of  Hein  as  to  the  lien 
of  Hein's  judgment  against  the  real  estate  of  Spinner,  to  the 
amount  of  $68.14,  the  balance  due  on  Waechter's  judgment. 
Probst  was  also  subrogated  to  the  rights  and  interest  of  Hein  as 
aforesaid,  to  the  amount  of  $243.51.  These  two  sums  made  up 
the  sum  of  $311.65,  the  amount  of  the  note  and  interest. 

No  notice  was  given  to  Spinner's  creditors  of  the  proceedings 
in  relation  to  distribution  of  the  proceeds  of  Rice's  property, 
although  on  the  hearing  Pretz,  Saeger  &  Co.  contended  that  their 
attachment  had  attached  the  debt  due  from  Spinner  to  Rice,  so 
that  the  other  judgment  creditors  of  Rice  had  no  claim  to  it ;  and 
contested  the  right  of  subrogation  claimed  by  Waechter  and 
Probst.  No  other  creditor  appeared  or  took  part  in  the  argu- 
ment. 

On  the  8th  August  1844,  Spinner's  property,  including  lot  No. 
(3),  which  he  had  bought  from  Rice  and  which  he  had  improved 
by  buildings,  was  sold  by  the  sheriff.  This  lot  (3)  brought  $1003. 
On  the  6th  September  1844,  on  the  petition  of  Michael  D.  Eben- 
hardt,  setting  forth  "  that  no  notice  of  the  auditor's  proceedings, 
or  of  the  application  for  the  decree  of  the  court,  was  ever  given 
to  him  or  Spinner,  or  any  of  his  judgment  creditors ;  nor  were 
they  ever  aware  of  these  facts  until  the  sale  of  the  real  estate  of 
Spinner,  when  the  above-mentioned  sum  was  claimed  by  the  cre- 
ditors of  Rice,"  the  court  permitted  him  to  file  exceptions  to  the 
auditor's  report,  and  granted  a  rule  on  Waechter  and  Probst  to 
show  cause  why  the  decree  subrogating  them  to  the  interest  of 
Hein,  &c.,  should  not  be  rescinded.  One  exception  was  made  to 
the  auditor's  including  among  the  assets  of  Rice  the  amount  of 
Spinner's  note,  and  distributing  it  among  the  creditors  of  Rice  as 
part  of  the  proceeds  of  his  real  estate.  The  court  dismissed  the 
exceptions  and  discharged  the  rule.  From  this  decision  Eben- 
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hardt  and  Dickenschiedt  now  appealed,  and  filed  exceptions,  as 
follows : 

1.  That  neither  the  auditor  nor  the  court  had  any  right  to  pro- 
ceed to  dispose  of  the  fund,  as  the  money  was  not  actually  in 
court. 

2.  That  no  notice  was  given  to  the  parties  interested,  as  re- 
quired by  law. 

3.  That  the  auditor  was  simply  appointed  to  ascertain  the  na- 
ture and  amount  of  the  liens  against  the  premises  sold,  and  all  the 
facts  in  relation  to  said  liens,  and  he  undertook  to  distribute  the 
proceeds  and  to  dispose  of  a  chose  in  action  between  other  parties 
than  those  before  the  court.    That  he  erred  therein,  and  the  court 
erred  in  confirming  his  report,  and  decreeing  the  distribution,  and 
making  the  subrogation  reported. 

4.  That  it  was  not  competent  for  the  Court  of  Common  Pleas, 
in  the  distribution  of  the  proceeds  of  the  sale  of  the  real  estate  of 
Rice,  to  make  a  decree  calculated  to  affect  the  rights  of  the  judg- 
ment creditors  of  Spinner,  and  in  effect  to  distribute  the  proceeds 
of  the  sale  of  the  real  estate  of  Spinner. 

5.  That  the  decree  of  subrogation  was  erroneous  upon  princi- 
ple, even  had  all  the  parties  been  before  the  court. 

6.  That  the  judgment  creditors  of  Rice  had  no  superior  claims 
in  equity  to  the  judgment  creditors  of  Spinner,  to  entitle  the  for- 
mer to  the  subrogation  decreed  to  the  prejudice  of  the  latter. 

This  case  was  argued  at  December  Term,  1844,  and  was  now 
reargued  by 

/.  M.  Porter,  for  the  appellants. 
Davis,  contra. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Appeal  by  M.  D.  Ebenhardt  and  Charles  F.  Die- 
kenschiedt  from  the  decree  of  the  Court  of  Common  Pleas  of  Lehigh 
county,  in  the  matter  of  the  distribution  of  the  moneys  arising  from 
a  sheriffs  sale  of  the  real  estate  of  John  Rice,  and  as  it  would 
seem  also,  in  effect,  from  a  like  sale  made  of  the  real  estate  of 
George  Spinner.  The  controversy  in  this  case  does  not  exist  be- 
tween judgment  creditors  of  the  same  debtor,  but  between  the 
judgment  creditors  of  John  Rice  on  the  one  side,  and  the  judgment 
creditors  of  George  Spinner  on  the  other.  Were  it  between  the 
judgment  or  lien  creditors  of  John  Rice  alone,  where  some  of  them, 
having  a  right  to  go  only  upon  or  against  one  fund,  were  seeking 
to  be  substituted  to  the  rights  of  others,  having  a  right  to  go  upon 
two  funds  belonging  to  Rice,  the  debtor,  the  court  might  very 
well  interpose,  so  that  both  funds  might,  as  far  as  requisite,  be 
applied  to  the  satisfaction  of  both  descriptions  of  judgments,  pro- 
vided no  injustice  should  be  done  thereby  to  Rice.  (1  Story's  Equity, 
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pi.  634,  642.)  But  where  the  parties  seeking  the  aid  of  the  court 
are  not  creditors  of  the  same  common  debtor,  they  cannot  claim 
to  have  the  funds  marshalled,  in  order  to  have  a  larger  dividend 
out  of  one  fund  for  those  who  can  claim  only  against  that.  For 
example,  if  a  joint  debt  be  due  to  one  creditor  by  two  persons,  and 
a  several  debt  be  due  by  one  of  them  to  another  creditor,  and  the 
joint  creditor  obtains  a  judgment  against  the  joint  debtors,  and 
the  several  creditor  obtains  a  subsequent  judgment  against  his  own 
several  debtor,  a  court  of  equity  will  not  compel  the  joint  creditor 
to  resort  to  the  funds  of  one  of  the  joint  debtors,  so  as  to  leave  the 
second  judgment  in  full  force  against  the  funds  of  the  other  several 
debtor,  unless,  indeed,  it  should  appear  that  the  debt,  though  joint 
in  form,  ought  to  be  paid  by  one  of  the  debtors  only,  or  there 
should  be  some  other  supervening  equity.  Story's  Equity,  pi. 
642 ;  Dorr  v.  Shaw  (4  Johns.  Ch.  17,  20). 

In  the  case  before  us,  Henry  Hein  obtained  a  judgment  against 
John  Rice  first,  as  early  as  the  26th  of  April  1842,  for  a  debt  of 
$1200,  which  became  a  lien  on  the  real  estate  owned  at  the  time 
by  Rice,  consisting  of  a  lot  of  ground  situate  in  Allentown,  of  seven 
acres  of  meadow  situate  in  the  same  place,  and  of  another  lot  of 
ground  situate  in  Allentown,  which  he,  on  the  26th  of  October 
following,  sold  and  conveyed  to  George  Spinner  for  the  considera- 
tion of  $400,  of  which  $100  was  paid,  and  a  note  given  by  Spinner 
to  Rice  for  the  payment  of  the  remaining  $300  on  or  before  the 
27th  May  1843;  and  was  intended,  as  would  appear  from  the 
tenor  of  the  note  and  an  endorsement  thereon,  to  be  applied  towards 
discharging  the  judgment  of  Hein.  After  this,  from  the  5th  No- 
vember 1842  to  the  21st  June  1843,  several  judgments  were  ob- 
tained by  Henry  Bender,  John  A.  Waechter  and  George  Probst 
respectively  against  Rice,  amounting  in  all  to  a  sum  exceeding 
$2800,  which  became  liens  upon  the  two  parcels  of  Rice's  real 
estate  before  mentioned,  which  remained  unsold,  and  were  taken 
in  execution  afterwards,  and  sold  by  the  sheriff  on  the  20th  Janu- 
ary 1844,  under  Henry  Hein's  judgment,  for  the  sum  of  $1310; 
of  which  sum,  after  paying  the  costs  of  sale,  a  prior  lien  of  $232.42 
to  the  widow  Heimbach,  $919.93,  the  balance  due  on  Hein's  judg- 
ment, and  $71.89,  the  amount  due  on  Bender's  judgment,  there 
remained  a  residuum  in  the  hands  of  the  sheriff,  of  $53.96. 

Upon  this  state  of  facts  the  court  below,  on  the  1st  May  1844, 
decreed  that  John  A.  Waechter  should  be  substituted  to  the  right 
of  Henry  Hein,  to  proceed  on  his  judgment  against  John  Rice,  to 
levy,  by  virtue  thereof,  out  of  the  lot  of  ground  sold  by  Rice  to 
Spinner,  the  sum  of  $68.14,  being  the  balance  still  due  on  his  judg- 
ment against  Rice,  after  applying  towards  the  payment  thereof, 
the  residuum  in  the  hands  of  the  sheriff;  and  that  George  Probst 
should  be  substituted  also,  to  proceed  in  like  manner  to  levy  out 
of  the  same  lot  of  ground  the  further  sum  of  $243.51,  these  two 
sums  being,  as  it  was  alleged,  the  amount  of  the  principal  and  in- 
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terest  still  due  on  the  note  given  by  Spinner  to  Rice  for  the  balance 
of  the  purchase  money  of  the  lot.  At  the  time  of  making  this  decree, 
there  were  several  judgments  against  Spinner  for  various  sums, 
amounting  in  all  to  several  hundred  dollars,  though  none  of  them 
were  obtained  until  after  Waechter  and  Probst  had  obtained  their 
judgments  respectively  against  Rice.  Other  judgments  were  sub- 
sequently obtained  against  Spinner,  and  on  the  8th  of  August  1844, 
his  real  estate,  including  the  lot  of  ground  he  purchased  of  Rice, 
having  been  taken  in  execution,  was  sold  by  the  sheriff  for  the 
purpose  of  paying  his  debts,  for  a  sum  which  fell  short  of  the 
amount  thereof. 

Now,  according  to  the  principles  laid  down  above,  which  seem 
to  govern  in  regard  to  the  right  of  substitution,  I  confess  I  am  un- 
able to  discover  any  clear  ground  upon  which  either  Waechter  or 
Probst  is  entitled  to  claim  it  in  this  case.  It  is  true  that  they  and 
Henry  Hein  were  severally  the  creditors  of  John  Rice,  and  that 
he  was  their  common  debtor ;  but  then  the  funds  against  which 
the  demands  in  question  are  made,  are  not  the  property  of  the 
same  person  or  debtor.  This,  according  to  Lord  ELDON,  would 
seem  to  be  necessary.  In  Ex  parte  Kendall,  (17  Fez.  520),  he 
says,  "  We  have  gone  this  length  :  if  A.  has  a  right  to  go  upon  two 
funds,  and  B.  upon  one,  having  both  the  same  debtor,  A.  shall  take 
payment  from  that  fund  to  which  he  can  resort  exclusively,  that 
by  those  means  of  distribution  both  may  be  paid.  That  course 
takes  place  where  both  are  creditors  of  the  same  person,  and  have 
demands  against  funds,  the  property  of  the  same  person"  And  in 
further  illustration  of  the  subject  he  adds,  "  It  has  never  been  said 
that  if  I  have  a  demand  against  A.  and  B.,  a  creditor  of  B.  shall 
compel  me  to  go  against  A.  without  more ;  as  if  B.  himself  could 
insist  that  A.  ought  to  pay  in  the  first  instance ;  as  in  the  ordinary 
case  of  a  drawer  and  acceptor,  or  principal  and  surety ;  to  the 
intent  that  all  the  obligations  arising  out  of  these  complicated  re- 
lations may  be  satisfied ;  but  if  I  have  a  demand  against  both,  the 
creditors  of  B.  have  no  right  to  compel  me  to  seek  payment  from 
A.,  if  not  founded  upon  some  equity,  giving  B.  the  right  for  his 
own  sake  to  compel  me  to  seek  payment  from  A."  Now  apply  the 
principle  here  advanced  by  Lord  ELDON,  as  between  Hein  and 
Rice ;  and  what  colour,  or  even  shadow  of  equity,  I  would  ask, 
had  Rice  to  say  to  Hein,  that  he  must  or  ought  to  go  first  against 
Spinner  or  the  property  of  Spinner  for  any  portion  of  his  judgment 
against  Rice  ?  There  was  no  privity  of  contract  whatever  between 
Hein  and  Spinner,  though  there  was  between  Spinner  and  Rice. 
Spinner  was  debtor  to  Rice,  and  Rice  was  debtor  to  Hein ;  and 
this  seems  to  be  the  whole  extent  of  the  relationship  that  existed 
between  them.  But  surely  it  has  never  been  thought  that  a  debtor 
who  is  the  creditor  of  others,  has  the  slightest  colour  of  equity  on 
his  part  to  demand  of  his  creditor  that  the  latter  shall  proceed  in 
any  form  or  upon  any  terms  arid  conditions  whatsoever,  first,  to 
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recover  his  claim  from  the  debtors  of  the  former.  There  would, 
therefore,  seem  to  be  no  ground  for  substitution  in  such  case,  and 
I  am  not  aware  of  any,  in  which  it  has  ever  been  made.  Rice  is 
not  the  owner  of  both  funds  "here,  so  as  to  entitle  his  junior  judg- 
ment creditors  to  claim  substitution  upon  that  ground  ;  neither 
can  he  be  said  to  be  a  surety  merely  for  the  payment  of  the  judg- 
ment or  any  part  thereof,  against  him  in  favour  of  Hein,  for  the 
payment  of  which  Spinner  is  bound  as  principal ;  and  therefore 
he  or  his  creditors  cannot  set  up  a  claim  to  substitution  upon  the 
principle  which  governs  in  favour  of  a  surety.  The  case,  indeed, 
does  not  present  to  my  mind,  under  any  view  that  can  be  taken 
of  it,  sufficient  ground  to  support  the  claim  to  substitution  that 
has  been  made;  but  on  the  contrary,  as  it  appears  to  me,  there 
are  insuperable  objections  to  its  being  allowed.  The  creditors  of 
Spinner  are  affected  by  it,  whose  claims  to  the  fund  in  contest 
(that  is,  to  the  lot  of  ground  sold  by  Rice  to  Spinner,  or  otherwise 
to  $311.65  of  the  moneys  arising  from  the  sale  made  thereof  by 
the  sheriff)  are  of  a  legal  character,  and,  for  aught  that  appears, 
founded  upon  as  much  equity  as  those  of  the  creditors  of  Rice. 
The  claims,  however,  of  the  latter  can  at  most  be  only  said  to  be 
equitable,  and  upon  this  ground,  if  there  were  no  other,  would 
have  to  be  postponed  to  the  former.  The  decree  of  substitution, 
made  by  the  court  below  in  favour  of  John  A.  Waechter  and 
George  Probst  severally,  as  to  the  $311.65,  in  the  proportions 
thereof  therein  mentioned,  is  reversed;  and  the  costs  accrued  there- 
on, as  also  those  which  have  accrued  on  the  appeal,  are  directed 
and  ordered  to  be  paid  by  them. 

SERGEANT,  J.,  dissenting. — The  exercise  of  the  power  of  substi- 
tution is  often  necessary  to  do  justice  between  contending  claim- 
ants, and  has  accordingly  been  applied  in  practice  by  this  court, 
on  chancery  principles.  In  the  present  case  it  is  imj)eriously  de- 
manded to  prevent  a  result  which  would  be  unfair  and  inequitable, 
were  the  mere  legal  powers  of  the  parties  rigidly  carried  out  under 
the  forms  of  our  ordinary  proceedings.  Hein  has  a  judgment 
against  Rice  which  binds  his  lands.  Rice  afterwards  sells  a  por- 
tion of  the  land  thus  bound  to  Spinner.  Spinner,  therefore,  buys 
it  subject  to  this  lien,  and  his  creditors  can  be  in  no  better  situa- 
tion. This  is  the  legal  position  of  the  parties,  and  by  it  Hein 
might  at  law  resort  to  the  land  still  owned  by  Rice,  or  that  owned 
by  Spinner,  at  his  own  election.  There  might,  however,  be  cir- 
cumstances which  would  operate  in  equity  to  compel  Hein  to  limit 
his  demand  to  the  land  still  owned  by  Rice.  But  all  these  are  put 
aside  here  by  iho  express  agreement  of  Spinner,  as  shown  by  his 
note  to  Rice,  that  the  $300  of  the  purchase  money  was  to  be  paid 
on  account  of  the  lien  to  become  clue  to  Hein  in  April  1843.  This 
was  an  express  engagement  by  Spinner  that  the  land  he  purchased 
should  pay  off  the  $300.  It  cannot,  therefore,  be  pretended  that 
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it  should  be  thrown  on  any  other  land  remaining  in  Rice ;  and  as 
between  Rice  or  his  creditors  and  Spinner  or  his  creditors,  I  enter- 
tain no  doubt  of  the  liability  of  Spinner's  lot,  No.  3,  to  pay  this 
sum.  I  consider  the  case,  then,  exactly  that  put  by  Lord  E I.DON 
in  Ex  parte  Kendall  (17  Fez.  520).  "Hein  has  the  right  to  go 
upon  two  funds  (Rice's  remaining  land  and  Spinner's  lot  No.  3). 
Waechter  and  Probst  have  the  right  to  go  upon  only  one  (Rice's 
remaining  land).  Having  both  the  same  debtor  (Rice),  Hein  shall 
take  payment  from  that  fund  to  which  he  can  resort  exclusively 
(lot  No.  3),  that  by  such  means  of  distribution  both  may  be  paid. 
That  course  takes  place  where  both  are  creditors  of  the  same  per- 
son (Rice),  and  have  demands  against  funds  the  property  of  the 
same  person  (Rice)." 

Decree  reversed. 


Lehigh  Coal  and  Navigation  Company  against 
Northampton  County. 

The  bed,  berm-bank  and  tow-path  of  an  incorporated  canal  are  not  taxable  as 
land  or  real  estate  under  the  Acts  of  15th  April  1834  and  29th  April  1844. 

Nor  are  the  toll-houses  and  collectors'  offices  belonging  to  the  canal  and  inci- 
dent thereto. 

ERROR  to  the  Common  Pleas  of  Northampton  county. 

The  following  case  was  stated  in  the  court  below,  in  which  the 
defendant  in  error  was  plaintiff,  and  the  plaintiff  in  error  defend- 
ant, in  the  nature  of  a  special  verdict,  with  liberty  to  either  to 
take  a  writ  of  error. 

The  assessor  of  the  township  of  Allen  has  returned  for  taxation, 
per  county  rates  and  levies,  76  acres  of  land  and  six  lock-houses 
as  the  property  of  the  defendant  at  the  valuations  specified  in  the 
assessment,  a  copy  of  which  is  hereto  annexed  and  made  part  of 
this  case.  The  assessor  of  the  borough  of  South  Easton  has  re- 
turned among  the  property  of  the  defendants  liable  to  taxation  for 
the  same  purposes,  an  office  and  a  house,  (designated  as  "  1  house 
on  flat,")  each  valued  at  $300. 

The  land  in  Allen  township  so  assessed,  except  seven  acres,  is 
the  land  occupied  by  the  bed,  berm-bank,  and  tow-path  of  the 
canal  constructed  by  the  defendants,  in  improving  the  navigation 
of  the  river  Lehigh,  and  for  keeping  the  same  in  repair,  from  the 
mouth  of  Nesquehoning  creek  to  the  mouth  of  said  river  at  Easton ; 
and  the  houses  situated  in  Allen  township,  and  the  said  house 
situated  in  South  Easton,  so  assessed,  are  lock-keepers'  houses, 
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occupied  by  the  keepers  of  the  locks  on  the  said  canal,  contiguous 
to  the  said  locks  respectively.  The  said  houses  in  Allen  township 
being  erected  by  the  defendants  expressly  for  the  purpose,  and  the 
said  house  in  South  Easton  having  been  partly  erected  before  the 
construction  of  the  said  canal,  and  enlarged  and  finished  since  its 
completion,  having  been  used  and  occupied  exclusively  as  a  lock- 
keeper's  house  for  many  years  past.  The  said  "  office"  in  South 
Easton,  having  been  erected  by  the  defendants  expressly  for  a 
collector's  office,  and  used  as  the  office  for  the  collection  of  tolls 
for  said  company  at  the  eastern  end  of  their  navigation.  The  said 
lock-keepers'  houses  and  collector's  office  are  necessary  to  the 
proper  transaction  of  the  business  of  the  said  navigation.  The 
defendants  were  incorporated,  and  constructed  their  said  naviga- 
tion in  pursuance  of  the  Acts  of  the  General  Assembly  of  Pennsyl- 
vania, entitled  an  Act  to  improve  the  navigation  of  the  river  Le- 
high, passed  20th  March  1818,  and  an  Act  to  incorporate  the 
Lehigh  Coal  and  Navigation  Company,  passed  13th  February 
18S2. 

The  questions  for  the  decision  of  the  court  are,  whether  any, 
and  if  any,  what  part  of  the  said  property  is  liable  to  be  assessed 
for  purposes  of  taxation  under  the  Acts  of  Assembly  for  that  pur- 
pose. If  the  court  shall  be  of  opinion  that  the  said  69  acres  of 
land,  occupied  as  aforesaid  for  the  bed,  berm-bank,  tow-path,  &c. 
of  the  said  canal,  or  the  said  lock-houses  or  toll-houses,  or  the  said 
collector's  office  are  liable  to  assessment  for  taxation,  then  judg- 
ment to  be  entered  for  plaintiff,  specifying  in  their  opinion  which, 
if  any,  of  the  said  premises  are  so  liable ;  otherwise  judgment  to 
be  entered  for  the  defendants. 

(Copy  of  the  assessment  and  notice,  Allen  township). 

To  the  Lehigh  Coal  and  Navigation  Company.  Take  notice 
that  you  stand  rated  for  the  following  year,  as  follows : 

For  County  use — 

Profession,  trade,  or  occupation,  --------     $ 

Real  Estate,  69  acres  land, $2760 

7        «  250 

6  lock-houses 2100 

Whole  valuation,      -    -    -    -    $5140 
Rate  15  cents  to  the  $100. 

Amount  of  county  tax, $7.71 

State  use — 

Real  Estate, $5140 

Amount  of  State  tax, 5.14 

(And  notifying  time  of  appeal,  &c.) 
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(Assessment  and  notice.     South  Easton). 
For  County  use — 

Real  Estate— 100  acres  of  land     -     -    -    $7000 

Office 300  (Col's.  Office.) 

1  house  on  flat    ....        300  (Lock-House) 
1  house  &  9  lots,  n.  side  canal    1500 
5  lots  south  side  canal    -     -     1000 
Barn  &  11  lots  on  M.  C.  street  2500 
Furnace  and  lot    -     -     -     -     3000 

1  house 75 

$15,675 
Rate  15  cents  to  the  $100. 

Amount  of  county  tax, $23.57 

For  State  use — 

Real  Estate, $15,675  -     -     $15.75 

Money  at  interest,  &c. 
(A  notifying  of  time  and  place  of  appeal). 

The  court  were  of  opinion  that  the  69  acres  of  land  were  not 
liable  to  taxation,  but  that  the  lock-houses  and  collector's  offices 
were,  and  gave  judgment  for  the  plaintiff,  so  far  as  related  to  the 
lock-houses  and  collector's  offices. 

Error  assigned  : 

The  court  should  have  rendered  a  judgment  in  favour  of  the 
defendants  on  the  case  stated,  as  none  of  the  property  described 
therein  was  liable  to  taxation  as  real  estate. 

/.  M.  Porter,  for  the  plaintiff  in  error. 
Reeder,  contra. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  defendant  in  error  claims  that  the  tax  in 
question  was  legally  assessed.  The  allegation  is,  that  it  is  real 
estate,  consisting  of  land  and  houses  belonging  to  the  plaintiffs  in 
error,  being  the  same  that  is  used  for  the  bed,  berm-bank,  and 
tow-path  of  the  canal,  and  the  lock-houses  and  collectors'  offices 
appertaining  thereto,  constructed  by  them,  in  improving  the  navi- 
gation of  the  river  Lehigh.  Such  assessment,  it  is  contended  by 
the  counsel  for  the  defendant,  is  authorized  and  sanctioned,  first, 
by  the  Act  of  the  15th  April  1834,  relating  to  county  rates  and 
levies,  and  township  rates  and  levies.  By  the  4th  section  of  this 
Act  it  is  required  that  the  assessors  and  assistant  assessors  of  the 
several  counties  shall,  on  the  receipt  of  the  precepts,  &c.,  proceed 
to  take  an  account,  in  the  form  directed  by  the  commissioners,  of 
the  names  and  surnames  of  all  the  taxable  inhabitants  within  their 
respective  wards,  townships  and  districts,  and  also  an  account  of 
the  following  real  and  personal  property:  "  1.  Real  estate,  viz. : 
All  houses,  lands,  lots  of  ground  and  ground-rents,  mills  and  ma- 
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nufactories  of  all  descriptions,  all  furnaces,  forges,  bloomeries,  dis- 
tilleries, sugar-houses,  malt-houses,  breweries,  tan-yards,  and  fer- 
ries. 2.  The  following  personal  estate,  viz. :  All  horses,  mares, 
geldings  and  cattle  above  the  age  of  four  years.  3.  All  offices  and 
posts  of  profit,  professions,  trades  and  occupations,  and  all  single 
freemen  above  the  age  of  twenty-one  years,  who  shall  not  follow 
any  occupations  or  callings."  And  again,  by  the  Act  passed  the 
29th  April  1844,  for  reducing  the  State  debt,  and  to  incorporate 
the  Pennsylvania  Canal  and  Railroad  Company,  in  which  the  same 
enumeration  of  real  estate,  with  the  addition  of  "fisheries,  wharves, 
and  all  other  real  estate  not  exempt  by  law  from  taxation,"  are 
made  taxable  by  the  32d  section  thereof.  The  same  description 
of  personal  property  is  also  made  taxable  thereby ;  and  likewise 
all  mortgages,  money  owing  by  solvent  debtors,  whether  by  pro- 
missory note,  penal  or  single  bill,  bond  or  judgment ;  also  all  arti- 
cles of  agreement  and  accounts  bearing  interest,  owned  or  pos- 
sessed by  any  person  or  persons  whatsoever,  except  notes  or  bills 
for  work  and  labour  done,  and  bank  notes,  also  all  shares  of  stock 
in  any  bank,  institution  or  company,  then  or  thereafter  incorpo- 
rated by  or  in  pursuance  of  any  law  of  this  Commonwealth  or  of 
any  other  State  or  government ;  and  on  all  shares  of  stock  or 
weekly  deposites  in  any  unincorporated  saving  fund  institution, 
and  all  public  loans  or  stocks  whatsoever,  except  those  issued  by 
this  Commonwealth;  and  all  money  loaned  or  invested  on  interest 
in  any  other  State ;  also  all  household  furniture,  including  gold 
and  silver  plate  owned  by  any  person  or  persons,  corporation  or 
corporations,  when  the  value  thereof  shall  exceed  the  sum  of  $300; 
salaries  and  emoluments  of  office,  all  offices  and  posts  of  profit, 
professions,  trades  and  occupations,  except  the  occupation  of  far- 
mers, together  with  all  other  things  then  taxable  by  the  laws  of 
this  Commonwealth. 

Other  things,  specifically  set  forth  in  the  34th  section  of  this 
latter  Act,  are  made  taxable  also  for  the  purposes  mentioned  in 
the  Act;  but  it  is  not  pretended  that  any  thing  therein  contained 
can  be  extended  to  sustain  the  assessment  in  question  here,  which 
renders  the  particular  mention  of  them  unnecessary.  No  other  Act 
has  been  referred  to  by  the  counsel  for  the  defendant  in  error,  making 
the  property  in  question  taxable,  than  these,  and  the  parts  thereof 
recited  above.  But  if  the  lock-houses  and  collectors'  offices  attached 
to  the  canal  belonging  to  the  plaintiffs  in  error,  are  to  be  considered 
as  constituent  parts  of  the  canal,  or  necessarily  incident  thereto, 
it  will  be  very  difficult,  if  not  impossible,  fairly  to  show  that  they 
are  embraced  within  the  list  of  enumerated  articles  above.  If  the 
lock-houses  and  collectors'  offices  be  necessarily  incident  to  the 
canal,  of  which  I  think  there  is  no  doubt,  they  cannot  well  be  con- 
sidered as  either  land,  houses,  or  lots  of  ground,  according  to  the 
true  meaning  of  the  Acts  recited,  and  a  fair  interpretation  thereof. 
The  lands,  houses  and  lots  of  ground,  intended  to  be  made  taxable 
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by  the  Legislature,  were  such  as  formed  the  principal  part  of  that 
which  was  designed  to  be  charged  and  taxed,  and  not  merely  such 
things  as  were  accessory  to  something  else  which  everybody  re- 
garded as  the  principal.  It  must  be  admitted  that  a  canal  is  a 
species  of  property,  and  that  it  may  also  be  very  valuable,  and  as 
such  may  be  made  taxable;  but  few,  if  any,  would  consider  it  as 
properly  designated  by  either  of  the  terms  "  lands,'  "  houses,"  or 
"  lots  of  ground,"  or  even  by  all  of  these  terms  put  together.  Ca- 
nals and  every  species  of  improvement  calculated  to  promote  and 
facilitate  the  trade  and  commerce  of  the  State,  have  ever  been 
considered  a  matter  of  public  interest  and  concern,  and  instead  of 
being  made  the  subjects  of  taxation,  have,  on  the  contrary,  been 
patronized  by  the  Legislature,  in  lending  the  aid  of  the  State  to 
their  construction  and  subsequent  preservation.  Under  this  view 
of  the  subject  it  was  held,  in  The  President,  Directors  <5*  Co.  for 
erecting  a  Permanent  Bridge  over  the  Schuylkill  v.  Frailey 
(13  Serg.  4*  Rawle  422),  that  the  bridge,  or  the  land  necessarily 
connected  with  it,  was  not  taxable  under  the  Act  of  the  llth  of 
April  1799,  which  was  similar  in  its  enumeration  of  the  taxable 
property  to  that  of  the  Act  of  1834,  as  recited  above ;  indeed  the 
latter  appears  to  be  an  exact  transcript  of  the  former.  Also  in 
the  Ridge  Turnpike  Company  v.  Stoever  (6  Watts  fy  Serg.  378), 
a  toll-house,  erected  by  the  company  under  their  charter,  within 
the  limits  obtained  by  them  for  constructing  the  road,  was  consi- 
dered necessary  to  the  proper  use  and  management  of  the  road, 
and  therefore  warranted  by  the  Act  of  incorporation,  which  au- 
thorized them  to  construct  a  turnpike  road  and  to  receive  tolls 
from  those  who  should  travel  upon  or  use  the  same ;  and  that  the 
owner  of  the  land  upon  which  the  road  was  constructed  where  the 
toll-house  was  erected,  could  maintain  no  action  against  the  com- 
pany for  such  occupation  and  use  of  the  land,  because  the  house 
was  a  necessary  appendant  to  the  road.  It  can  scarcely  be  doubted 
that  lock-houses  and  collectors'  offices  are  not  still  more  necessary, 
if  possible,  in  order  to  make  a  canal  answer  the  purposes  of  its 
construction.  If  they  were  to  be  taxed  as  lands  and  houses,  it 
might  in  some  instances  prove  a  serious  detriment  to  the  public  at 
large,  as  well  as  ^he  owners  of  such  property.  The  profits  derived 
therefrom  have  seldom  as  yet,  I  apprehend,  amounted  to  what 
would  in  general  be  deemed  a  reasonable  remuneration  for  the 
cost  and  expenses  of  making  such  improvements.  And  possibly 
from  this  consideration,  as  well  as  motives  of  public  policy,  the 
State  has  never  intentionally,  I  apprehend,  attempted  to  tax  such 
property.  The  court  below  considered  the  land  occupied  by  the 
bed,  berm-bank,  and  tow-path  of  the  canal,  as  belonging  to  and 
forming  part  of  the  canal  itself,  and  therefore  held  it  not  liable  to 
be  taxed.  In  this  the  court  were  doubtless  right ;  and  I  must 
confess  that  I  am  unable  to  discover  any  good  reason  why  they 
took  a  different  view  of  the  lock-houses  and  collectors'  offices. 


March  1845.]  OF  PENNSYLVANIA.  339 

[Lehigh  Coal  and  Navigation  Company  v.  Northampton  County.] 

I  may  also  observe  that  the  lands,  houses  and  lots  mentioned  in 
the  Act  of  Assembly  are  placed  under  the  head  of  real  estate. 
But  it  would  seem  from  the  4th  section  of  the  Act  of  13th  Febru- 
ary 1822,  incorporating  the  plaintiffs  in  error,  that  their  whole 
capital  stock  is  denominated  and  made  personal  estate,  by  declar- 
ing in  express  terms  that  "  the  shares  of  the  stock  of  the  said  Le- 
high Coal  and  Navigation  Company  shall  be  considered  and  taken 
as  personal  property"  Now  it  appears  to  be  not  only  fair,  but 
necessary,  to  consider  all  the  land  and  buildings  necessarily  con- 
nected with  the  canal,  constructed  by  the  company,  and  without 
which  it  could  not  be  made  to  answer  its  purposes,  as  composing 
the  stock,  or  at  least  a  part  of  the  stock  of  the  company.  The 
whole  of  the  land  upon  which  the  canal  is  constructed,  including 
the  lock-houses,  collectors'  offices,  as  also  everything  thereto  ap- 
pertaining, must  be  considered  as  the  product  of  the  moneys  sub- 
scribed and  paid  by  the  stockholders,  and  all  that  they  have  or 
ever  can  claim  for  the  same ;  and  therefore  may  be  regarded  as 
forming  part  at  least  of  the  stock,  which  is  made  personal  and  not 
real  estate,  by  the  Act  of  incorporation;  and  if  liable  to  be  taxed 
at  all,  it  must  be  under  some  denomination  that  would  seem  to 
embrace  it  with  more  certainty  than  that  of  land,  houses,  or  lots 
of  ground,  which  are  clearly  intended  to  be  a  designation  of  real 
estate. 

Judgment  reversed,  and  judgment  for  the  defendants. 


Commonwealth  against  Crommie. 

Where  the  father  is  living  with  the  mother,  to  make  a  valid  indenture  of  ap- 
prenticeship of  their  son,  the  assent  of  the  father  before  the  magistrate  at  the  time 
of  the  binding,  expressed  in  writing,  is  necessary  :  the  assent  of  the  mother  is  not 
sufficient. 

COMMONWEALTH  ex  relatione  George  Bustard  against 
Edward  H.  Crommie.  Habeas  corpus  to  bring  up  the  body  of 
James  Bustard,  an  indented  apprentice.  The  depositions  of  wit- 
nesses were  taken,  by  which  it  appeared  that  James  Bustard,  a 
son  of  the  relator,  and  under  21  years  of  age,  was  bound  an  ap- 
prentice to  the  defendant  Crommie  by  an  indenture  executed  before 
alderman  Zantzinger.  The  mother  of  Bustard  was  present  and 
assented  to  it  in  the  indenture,  but  there  was  no  written  assent 
of  the  father,  nor  was  he  present.  He  swore  he  never  consented, 
but  left  the  care  of  the  boy  entirely  to  his  mother,  by  whom  he 
was  informed  of  the  binding  at  or  after  the  time  it  took  place,  and 
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that  the  boy  had  previously  been  put  at  several  places  by  his  mo- 
ther. He  had  an  objection  to  binding  him  as  apprentice  to  any 
one.  The  mother  deposed  that  James  was  bound  to  Crommie  at 
his  own  instance,  but  his  father  had  no  knowledge  of  it  and  did 
not  consent  to  it,  and  was  opposed  to  binding  him  at  all.  She  told 
him  of  it  about  the  time.  Alderman  Zantzinger  deposed  that  Mrs 
Bustard  told  him  that  it  was  with  the  consent  of  her  husband  and 
herself,  that  he  was  sick  and  unable  to  attend ;  that  he  expected 
the  husband  to  call  if  there  was  any  objection  on  his  part  and  re- 
medy it. 

Miles,  for  the  relator. 
Kneass,  contra. 

PER  CCRIAM. — The  form  of  the  assent  is  immaterial ;  but  it  must 
be  expressed  before  the  magistrate  at  the  time  of  the  binding,  which 
is  the  time  material  to  the  validity  of  the  act ;  and  it  must  be  a 
written  accompaniment  of  the  indenture.  In  this  instance,  the 
mother  was  not  the  parent  indicated  by  the  statute ;  and  as  the 
father  was  not  present,  and  did  not  attest  the  paper,  or  give  any 
other  written  expression  of  his  assent  to  it,  the  binding  was  void. 

Apprentice  discharged. 


Stofflit  against  Troxell. 

One  who  has  made  a  lease  for  years  of  his  land  to  a  tenant  in  possession,  can- 
not maintain  ejectment  until  the  lease  expires. 

ERROR  to  the  Common  Pleas  of  Lehigh  county. 

Ejectment  to  September  Term  1843,  by  Peter  Troxell  against 
Jonas  Stofflit  for  a  strip  of  land  in  that  county.  Before  bringing 
the  ejectment,  viz.,  on  the  28th  April  1841,  Troxell  had  leased  his 
farm  to  one  Metzger,  and  while  the  lease  continued  Stofflit  tore 
down  his  part  of  the  line-fence  between  his  land  and  TroxelPs,  and 
extended  it  on  Troxell's  two  or  three  feet. 

The  defendant  requested  the  court  to  charge  the  jury  that  the 
plaintiff  could  not  recover,  inasmuch  as  he  had  leased  the  land 
prior  to  the  commencement  of  this  action,  and  the  tenant  was  in 
possession  of  the  same  when  the  suit  was  brought,  in  virtue  of  said 
lease.  The  court  answered  as  follows : 

In  giving  an  answer  to  this  point,  it  is  proper  to  say,  that  there 
is  a  difference  of  opinion  with  the  members  of  the  court  in  relation 
to  it.  I  therefore  charge  the  jury,  that  said  lease  and  possession 
under  it  does  not  stand  in  the  way  of  the  plaintiff's  recovery.  I 
thus  charge  you  in  conformity  to  the  opinion  of  my  associates,  and 
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will  consider  the  point  answered,  so  that  the  defendant  may  have 
the  benefit  of  it,  if  the  verdict  should  be  against  him. 

To  this  part  of  the  charge  the  defendant  excepted. 

The  jury  gave  a  verdict  for  the  plaintiff. 

Gibons,  for  the  plaintiff  in  error. 
Brown,  contra. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  Ejectment  is  emphatically  a  possessory  action, 
and  cannot  be  maintained  by  the  plaintiff,  unless  he  has  a  right  to 
the  possession  of  the  property  at  the  fime  of  commencing  his  ac- 
tion. By  the  common  law,  an  ejectment  will  not  lie  for  anything, 
whereupon  an  entry  cannot  be  made,  or  of  which  the  sheriff 
cannot  deliver  possession.  Adams  on  Eject.  18;  Black  v.  Hep- 
burne,  (2  Yeates  333) ;  and  it  is  confined  to  cases  in  which  the 
plaintiff  or  claimant  has  a  right  to  the  possession.  Adams  on  Eject- 
ment 10.  Though  originally  it  was  necessary  that  the  plaintiff  or 
lessor  in  the  ejectment  should  make  an  actual  entry  anterior  to 
commencing  his  action,  yet  it  is  not  so  now ;  it  is  sufficient  if  he 
have  a  right  to  enter,  which  necessarily  involves  in  it  an  imme- 
diate right  to  the  possession.  Hylton's  Lessee  v.  Brown,  (2  Wash. 
C.  C.  165) ;  Adams  on  Eject.  10.  "  An  ejectment,  says  Lord 
MANSFIELD,  is  a.  possessory  remedy,  and  only  competent  where  the 
lessor  of  the  plaintiff  may  enter ;  therefore  it  is  always  necessary 
for  the  plaintiff  to  show  that  his  lessor  had  a  right  to  enter,  by 
proving  a  possession  within  20  years  (in  Pennsylvania  21  years), 
or  accounting  for  the  want  of  it,  under  some  of  the  exceptions 
allowed  by  the  statute.  Twenty  years'  (in  Pennsylvania  twenty-one 
years')  adverse  possession  is  a  positive  title  to  the  defendant ;  it  is 
not  a  bar  to  the  action  or  remedy  of  the  plaintiff  only,  but  takes 
away  his  right  of  possession.  Every  plaintiff  in  ejectment  must 
show  a  right  of  possession  as  well  as  of  property ;  and  therefore  the 
defendant  need  not  plead  the  statute  as  in  the  case  of  actions." 
Taylor  Atkyns  v.  Horde,  (1  Burr.  60).  It  is  clear,  therefore,  that 
the  associate  Judges,  who  formed  a  majority  of  the  court  below 
and  overruled  the  President  Judge,  were  wrong  in  directing 
him  to  instruct  the  jury  that  a  lease  given  by  the  plaintiff  below, 
including  the  premises  in  question,  for  a  term  of  three  years  to 
Nathan  Metzger,  which  remained  in  force  and  unexpired  at  the 
time  of  commencing  this  action,  did  not  stand  in  the  way  of 
the  plaintiff's  recovery.  Metzger  having  been  placed  in,  or 
taken  possession  of  the  premises  in  question,  in  pursuance  of  the 
lease  as  it  appeared,  became  thereby  most  clearly  entitled  to  the 
possession,  if  the  plaintiff  below  had  any  right  at  the  time  himself 
to  give  or  bestow  it  upon  Metzger;  so  that  until  the  term  in  the 
lease  expired  the  plaintiff  could  have  no  right  to  enter  or  claim 
the  possession. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
2o* 
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Megargell  against  The  Hazleton  Coal  Company. 

Where  an  Act  of  Assembly  directs  a  penalty  to  be  recovered  by  any  person 
suing  for  the  same,  the  sum  when  recovered  to  be  paid  one  half  to  the  person 
suing,  the  other  to  the  treasurer  or  county  commissioners,  a  common  informer 
may  sue  in  his  own  name.  • 

Where  the  practice  is  on  appeal  from  a  justice  to  go  to  trial  on  his  transcript, 
and  the  justice  orders  that  the  penalty  be  paid  one  half  to  the  plaintiff  and  the 
other  half  to  the  county  commissioners,  this  is  equivalent  to  a  declaration  qui 
tarn. 

Where  a  person  sues  as  common  informer,  an  amendment  to  the  declaration 
that  he  sues  as  well  for  himself  as  the  treasurer  of  the  county  ought  to  be  al- 
lowed. 

ERROR  to  the  Common  Pleas  of  Northampton  county. 

John  Megargell  against  the  Hazleton  Coal  Company.  This  case 
was  before  in  this  court,  and  is  reported  in  4  Watts  <$f  Serg.  424. 
It  originated  before  a  justice  of  the  peace,  and  was  brought  to 
recover  the  penalty  of  fifty  dollars,  mentioned  in  the  2d  section 
of  the  Act  of  22d  March  1817,  entitled  "  An  Act  to  prevent  the 
making,  issuing,  reissuing  and  circulating  certain  description  of 
notes  and  tickets  in  the  nature  of  bank  notes,  and  for  other  pur- 
poses." The  justice  rendered  the  following  judgment,  prout  the 
transcript :  — 

"  And  now,  Nov.  13,  1840,  after  due  consideration  of  the  case,  I 
render  judgment  against  the  corporation,  to  wit,  the  defendants, 
as  well  as  against  the  president  of  the  said  corporation,  Samuel 
Moore,  Esq.,  upon  whom  the  summons  was  served,  for  the  afore- 
said penalty  of  fifty  dollars,  and  costs,  agreeably  to  the  3d  section 
of  the  said  Act  of  the  22d  March  1817;  and  the  said  sum,  when 
recovered,  to  be  paid  one  half  thereof  to  the  plaintiff,  who  sues  for 
the  same,  to  his  own  use,  and  the  other  half  thereof  into  the  hands 
of  the  treasurer  or  county  commissioners  of  the  county  of  North- 
ampton, where  the  recovery  is  had  for  the  use  thereof." 

On  the  trial  of  the  cause,  after  the  evidence  was  closed,  and 
before  the  charge,  the  plaintiff  asked  to  amend  the  record  and  de- 
claration, by  adding  to  the  name  of  John  Megargell  these  words : 
"  who  sues  as  well  for  himself  as  the  treasurer  of  Northampton 
county."  The  defendants  objected,  and  the  court  refused  the 
amendment  and  sealed  an  exception. 

The  court  below  charged  the  jury  as  follows :  — 

This  suit  is  brought  to  recover  a  penalty  under  the  Act  of  the 
22d  of  March  1817.  The  prohibition  in  the  Act  is  in  these  words : 
"No  incorporated  body,  public  officer,  association  or  partnership, 
or  private  individual,  other  than  such  as  have  been  expressly  in- 
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corporated  or  established  for  the  purpose  of  banking,  shall  make, 
issue,  reissue  or  circulate  any  promissory  note,  ticket,  or  engage- 
ment of  credit  in  the  nature  of  a  bank  note,"  &c.  The  penalty 
annexed  is  in  the  words  following :  "  under  the  penalty  in  the 
case  of  a  public  officer,  of  ten  dollars,  and  in  case  of  a  corpora- 
tion, association  or  partnership,  fifty  dollars  for  each  arid  every 
note  so  made,  issued,  reissued,  circulated,  paid,  or  received,  to  be 
recovered  by  any  person  suing  for  the  same  before  any  alderman 
or  justice  of  the  peace,"  &c.  It  is  enacted  in  the  4th  section  that 
"  all  sums  recovered  under  this  Act  shall  be  one  half  thereof  paid 
to  the  person  or  persons  suing  for  the  same,  to  his  or  their  own 
use,  and  the  other  half  into  the  hands  of  the  treasurer  or  county 
commissioners  of  the  county  wherein  the  recovery  shall  be  had, 
for  the  use  thereof." 

So  far  as  relates  to  the  facts,  there  can  be  no  doubt  or  difficulty. 
That  the  defendant  did  make  and  issue  the  paper  which  was  here 
given  in  evidence  as  the  foundation  of  this  suit  is,  no  doubt,  well 
proved.  The  truth  of  this  fact  cannot  be  questioned,  and  there- 
fore the  counsel  for  the  defendant  has  rested  the  case  very  much 
upon  matters  of  law. 

It  is  said  the  plaintiff  should  have  shown  the  defendant's  char- 
ter of  incorporation ;  and  that  inasmuch  as  he  has  not,  the  verdict 
must  be  for  the  defendant.  As  the  case  stands,  it  is  not  necessary 
that  the  charter  should  be  shown.  The  defendant  is  sued  as  an 
incorporated  body ;  and  if  it  was  intended  to  deny  this  fact,  it 
should  have  been  pleaded  in  abatement.  This  not  having  been 
done,  its  legally  incorporated  existence  is  conceded  by  the  plead- 
ings, and  therefore  need  not  be  proved  by  the  exhibition  of  the 
charter. 

It  is  said  this  paper  is  not  a  promissory  note,  ticket  or  engage- 
ment of  credit  in  the  nature  of  a  bank  note,  within  the  meaning 
of  this  Act  of  Assembly.  If  it  is  not,  the  penalty  claimed  has  not 
been  incurred.  This  induces  a  necessity  to  ascertain  what  its 
true  and  legitimate  character  is.  It  acknowledges  a  specific  sum 
to  be  due,  and  that  for  value  received.  It  promises  to  pay  this 
sum,  and  that  to  a  person  named  or  bearer.  It  is  made  payable 
at  a  particular  place.  It  is  not  made  payable  on  demand,  but  on 
a  distant  day,  and  is  to  be  paid  with  interest,  and  therefore  it  is 
agreed  that  it  is  not  in  the  nature  of  a  bank  note.  It  is  conceded 
that  in  the  two  last  particulars  it  wants  conformity  to  a  bank 
note,  properly  so  called.  But  does  not  the  prohibition  embrace  in 
its  terms  other  writings  than  those  that  are  technically  legitimate 
bank  notes  in  form.  Every  bank  note  is  a  promissory  note,  and 
in  form  nothing  more.  A  ticket  or  engagement  of  credit  must 
mean  something  different  from  a  promissory  note,  or  their  intro- 
duction would  be  nugatory.  They  do  mean  something  different 
in  form  from  a  promissory  note,  in  the  nature  of  a  bank  note. 
The  argument  of  the  defendant's  counsel  is,  that  nothing  is  pro- 
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hibited  but  that  which  is  in  form  a  promissory  note.  If  that  argu- 
ment be  adopted,  the  two  last  descriptions  of  transgressions  are 
entirely  omitted.  He  makes  but  one  form  of  instrument  the  sub- 
ject matter  of  offence.  This  construction  is  entirely  too  restricted! 
to  meet  the  object  of  the  law.  Indeed  it  is  too  narrow  even  to 
fulfil  the  letter  of  the  statute.  A  ticket  or  engagement  of  credit 
in  the  nature  of  a  bank  note  are  very  comprehensive  terms.  To 
be  in  the  nature  of  a  bank  note  does  not  require  that  the  paper 
should  be  of  the  exact  form  of  a  bank  note  in  words.  It  must  par- 
take of  its  nature  so  far  as  to  be  fitted  to  pass  from  hand  to  hand 
as  a  circulating  medium.  This  characteristic  is,  in  my  judgment, 
the  true  criterion.  A  little  reflection  will  clearly  demonstrate  this 
position.  A  promissory  note  in  the  nature  of  a  bank  note,  in  its 
enlarged  and  liberal  sense,  would  comprehend  any  instrument 
having  that  form,  given  by  one  individual  to  another  for  money 
loaned,  or  for  a  debt  contracted  on  the  purchase  of  lands  or  goods 
between  individuals,  though  limited  to  a  single  transaction  in  the 
usual  course  of  business.  This  was  not  intended ;  and,  in  spirit, 
the  statute  does  not  touch  such  transactions.  This  itself  teaches 
us  that  the  language  of  the  Act  and  the  mischief  to  be  prevented 
must  be  considered  together,  in  giving  an  interpretation  to  this 
statute.  The  prohibition  does  not  apply  to  private  and  single 
transactions  in  private  life,  in  the  ordinary  and  usual  course  of 
business,  in  the  purchase  and  sale  of  property,  and  in  giving  se- 
curities for  debts.  The  idea  contained  in  the  statute  is  far  differ- 
ent from  and  beyond  this.  It  is  to  prevent  the  making  and  issuing 
of  paper,  circulated  and  designed  to  circulate  through  the  com- 
munity, for  its  ordinary  purposes,  as  money.  This  is  the  sense 
in  which  I  understand  the  words  employed  by  our  law-makers. 
This  circulation  was  felt  throughout  the  country  as  a  mischief 
deeply  affecting  the  interest  and  property  of  all.  To  cut  it  up  by 
the  roots  was  the  object  of  the  Legislature  in  passing  this  law.  If 
its  prohibitions  mean  anything,  if  the  terms  are  not  mere  empty 
sounds,  they  must  comprehend  the  making  and  issuing  of  any 
paper  medium,  by  any  unauthorized  individual  or  corporation,  for 
the  purpose  of  a  common  medium. 

What  is  the  character  of  this  paper?  What  office  is  it  to  per- 
form? It  purports  on  its  face  to  be  fitted  to  pass  from  hand  to 
hand  as  money.  Its  very  denominations,  such  as  five  dollars  and 
lesser  sums,  makes  it  convenient  and  suitable  for  ordinary  circu- 
lation. It  was  made,  and  issued,  and  put  in  circulation,  or  in- 
tended to  be  put  in  circulation ;  no  one  who  looks  at  the  paper 
itself  can  doubt  this.  It  is  accomplishing  the  very  thing  the  Le- 
gislature intended  to  prevent.  Issuing,  as  used  in  this  statute, 
means  more  than  one  man's  giving  his  note  to  another  for  a  debt 
he  owes ;  so  does  putting  in  circulation.  They  mean  substantially 
the  same  thing.  This  note  for  circulation  is  of  the  nature  of  a 
bank  note.  It  has  this  character,  which  fits  it  for  circulation  as 
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a  bank  note :  it  is  this  character,  rather  than  its  particular  form 
in  words,  that  the  statute  is  aimed  at.  Indeed  I  understand  the 
statute  as  forbidding  the  making  and  putting  in  circulation  as  a 
bank  note,  any  promissory  note,  ticket  or  engagement  of  credit 
whatever,  by  persons  who  are  unauthorized.  This  is  the  real  and 
true  object  of  the  law.  It  therefore  comes  to  this :  is  the  propo- 
sition to  be  maintained,  that  the  Legislature  designed  to  prohibit 
names  and  forms  only,  and  not  things  ?  Is  it  to  be  understood 
that  a  legislative  Act  forbidding,  by  words  most  appropriate  for 
its  description,  an  evil  big  with  weighty  and  ruinous  mischief, 
should  be  evaded  by  the  alteration  of  a  form,  or  addition  of  some 
immaterial  thing,  or  by  the  mere  substitution  of  another  name  ? 
If  it  be  so,  then  any  and  every  important  law  may  at  any  time 
be  evaded  by  giving  a  new  form  or  a  new  name  to  an  old  instru- 
ment of  mischief.  This  cannot  be  so,  and  is  not  so. 

That  which  cannot  be  done  directly,  cannot  be  legalized  by  any 
change  of  names  or  forms,  and  be  thus  done  indirectly.  I  have  no 
doubt  this  particular  form  was  adopted  to  enable  this  company  to 
do  with  impunity  that  which  the  law  forbids.  The  law,  while  the 
parties  are  in  my  hands,  is  not  to  be  outwitted  by  any  such  cun- 
ning. This  attempt  at  evasion,  if  successful,  would  be  a  fraud 
upon  the  law,  which  in  itself  would  be  a  violation  of  its  provisions. 
Every  fraud  upon  a  statute  is  a  violation  of  such  statute.  That 
the  law  will  not  tolerate  any  such  transaction,  no  matter  what 
shape  or  form  may  be  assumed,  has  been  long  and  well  settled. 
Therefore,  to  conclude,  I  do  not  entertain  a  doubt  that  the  making 
of  this  paper  and  putting  it  in  circulation  is  committing  the  very 
evil  which  the  Legislature  has  prohibited,  and  against  which  this 
penalty  is  declared. 

Can  the  suit  be  maintained  in  the  name  of  Megargell  alone  ? 
The  second  section  provides  for  the  recovery  of  the  penalty  by 
any  person  suing  for  the  same.  By  the  4th  section,  his  right  to 
recover  is  limited  to  one-half;  the  other  half  is  to  be  paid  to  the 
county.  When  a  penal  statute  expressly  gives  the  whole  or  a  part 
of  the  penalty  to  a  common  informer,  and  enables  him,  generally, 
to  sue  for  the  same,  he  must  not  declare  qui  tarn,  unless  where  a 
penalty  is  given  for  a  contempt.  I  do  not  think  this  statute  gives 
the  informer  a  general  right  to  sue  in  his  own  name.  He  is  enti- 
tled to  but  one-half,  and  the  other  half  is  not  even  to  be  paid  to 
him.  The  parties  to  whom  the  money  is  to  be  paid  should  appear 
upon  the  record.  They  should  appear  in  all  the  process,  both 
mesne  and  final ;  in  the  summons  as  well  as  the  execution.  The 
parties  should  appear  to  the  suit,  and  merely  mentioning  them  in 
the  judgment  will  not  do.  A  payment  to  this  plaintiff  alone  would 
not  be  a  good  payment.  The  payment  of  the  one-half  to  the  trea- 
surer is  positively  directed.  This  he  has  no  right  to  receive.  Can 
he  alone  sue  for  that  which  he  has  no  right  to  receive  ?  I  think 
not.  The  penalty  is  not  given  for  any  private  or  individual  injury. 
vin. — 44 
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No  individual  injury  has  been  or  can  be  suggested  in  the  case. 
The  penalty  is  given  for  the  violation  of  a  public  law,  irrespective 
of  private  wrongs.  It  is  given  for"  the  naked  transgression  of  the 
statute.  This  violation  of  statute  law  is  a  contempt  of  the  sove- 
reignty of  the  State.  In  its  head  the  whole  community  has  suf- 
fered. To  punish,  and  not  to  repair  individual  loss,  this  penalty 
is  given.  The  cases  cited  by  the  defendants,  more  especially  those 
from  the  New  Jersey  Reports,  fully  settle  the  question  that  the 
plaintiff  cannot  maintain  this  suit  in  his  own  name.  For  this  rea- 
son alone  you  will  render  a  verdict  for  the  defendant.  The  appli- 
cation to  amend  is  also  overruled. 

The  plaintiff  excepted  to  the  charge. 

Errors  assigned ; 

1.  The  court  erred  in  refusing  to  permit  the  amendment. 

2.  In  charging  the  jury  that  the  suit  should  be  qui  tarn,  and  that 
it  could  not  be  maintained  in  the  name  of  John  Megargell  alone. 

Brodhead  for  the  plaintiff  in  error. 
Reeder,  contra. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — A  common  informer  may  bring  an  action  in  his  own 
name,  whether  the  penalty  be  given  to  him  in  whole  or  in  part, 
and  that  without  any  positive  direction  in  the  Act  imposing  the 
penalty.  But  in  the  Act  on  which  this  suit  is  brought,  the  penalty 
is  to  be  recovered  by  any  person  suing  for  the  same ;  and  in  the 
4th  section,  the  sum,  when  recovered,  is  ordered  to  be  paid,  one- 
half  to  the  person  or  persons  suing  for  the  same,  &c.,  and  the  other 
half  to  the  treasurer  or  county  commissioners.  Independently, 
therefore,  of  the  general  principle,  the  Legislature  recognise  the 
right  of  action  in  the  common  informer,  but  direct  the  use  to  which 
it  is  to  be  put  when  recovered.  The  Act,  when  fairly  viewed,  we 
think,  admits  of  no  other  construction ;  and  if  the  point  depended 
alone  on  the  words  or  the  import  of  the  language  used  by  the  Le- 
gislature, the  court  erred  in  ruling  the  plaintiff  out  of  court.  It 
was  intended  that  the  action  should  be  brought  on  his  responsibi- 
lity, and  that  the  common  informer  alone,  in  case  of  failure,  should 
be  answerable  for  the  costs.  A  common  informer  has  not  only 
the  right  to  sue,  but,  as  is  held  in  Caswell  qui  tarn  v.  Allen 
(10  Johns.  118),  he  may  receive  and  give  an  acquittance  for  the 
money ;  the  statute,  as  in  this  State,  providing  that  any  person 
might  prosecute  the  action  for  the  penalty,  and  that  one  moiety 
should  belong  to  him,  and  the  other  moiety,  when  recovered,  should 
be  paid  into  the  treasury  of  the  State.  The  right  to  receive,  as  is 
there  held,  is  an  incident  to  the  right  to  sue;  a  positive  and  direct 
opposition  to  that  assumed  by  the  Court  of  Common  Pleas.  The  right 
of  the  common  informer  to  institute  the  action  in  his  own  name  is  ex- 
pressly ruled  in  Vandeventer  v.  Van  Court  (1  Penn.  N.  J.  Rep.  168). 
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But  the  court  say  that  when  the  penalty  is  given  to  him  and  others, 
he  must  declare  specially  qui  tarn,  that  the  interest  of  those  who 
have  the  right  may  appear  of  record.  And  for  the  latter  reason 
only,  the  judgment  was  reversed.  And  to  this  effect  is  the  case 
of  Butler  v.  The  President  of  the  College  of  Physicians  (Cro.  Car. 

256),  and v.  The  Inhabitants  of  The  Hundred  • 

(Cro.  Car.  336).  That  a  suit  may  be  brought  in  the  name  of  both  is 
admitted,  for  so  are  the  precedents;  but  that  it  must  is  denied  on  the 
authority  of  the  cases  cited.  It  may  be  brought,  as  is  said  in  Cro. 
Car.  256,  in  both  ways.  If  brought  by  the  common  informer,  it  is 
good,  if  it  appears  to  be  qui  tarn  on  the  record;  for  it  is  not  necessary 
it  should  be  qui  tarn  in  the  writ ;  for  if  the  interest  be  set  out  in  the 
declaration,  it  is  good ;  for  the  only  reason  it  is  required  is  that 
no  doubt  may  exist  as  to  the  persons  entitled  to  the  penalty  when 
recovered.  And  whether  this  judicially  appears  is  the  only  thing 
which  creates  any  dqubt  in  the  case  in  hand.  This,  be  it  remem- 
bered, was  an  appeal  from  a  justice;  and  the  practice  in  North- 
ampton county  is  to  go  to  trial  on  the  transcript,  which  is  substi- 
tuted for  a  declaration.  Now,  in  the  transcript  it  appears  that  the 
justice  ordered  the  penalty,  when  recovered,  to  be  paid,  one-half 
to  the  plaintiff  and  the  other  half  to  the  treasurer  or  county  com- 
missioners. This  was  equivalent  to  a  declaration  qui  tarn,  and  for 
this  reason  good. 

Besides,  the  plaintiff  offered  to  amend  by  adding  to  the  name  of 
John  Megargell  these  words:  "who  sues  as  well  for  himself  as  the 
treasurer  of  Northampton  county."  Why  this  application  was 
refused  can  only  be  conjectured ;  but  I  presume  the  amendment 
was  rejected  because  it  was  supposed  to  change  the  cause  of  action 
by  adding  another  party.  But  this  is  a  mistake,  as  has  been  al- 
ready shown  :  the  proper  party  is  the  common  informer,  and  the 
only  effect  of  amendment  is  to  perfect  the  record  by  a  designation 
of  the  persons  to  whom  the  money  when  recovered  is  to  be  paid. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Duffield  against  Morris. 

After  several  devises  and  bequests,  testator  proceeded  as  follows :  "  All  the 
residue  and  remainder  of  my  estate,  of  every  description  and  wherever  found,  I 
order  and  direct  to  be  divided  into  twenty-two  shares,  and  divided  as  follows,  to 
wit:  S.  M.  four  shares,  &c. ;"  then  naming  thirteen  others,  and  giving  each  a 
different  number  of  shares,  the  aggregate  amounting  to  but  twenty  shares.  Held, 
that  the  remaining  two  shares  were  undisposed  of  by  the  will,  and  did  not  pass 
to  the  legatees  named. 

ERROR  to  the  Common  Pleas  of  Chester  county. 

The  case  is  stated  in  the  opinion  of  the  court.   It  was  argued  by 

Meredith,  for  the  plaintiff  in  error,  and 
Lewis  and  Dillingham,  contra. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  was  an  amicable  action  in  case,  instituted 
by  agreement  of  the  parties  in  the  court  below,  for  the  purpose  of 
settling  the  question,  whether  two  equal  twenty-second  parts  of 
the  residuum  of  the  estate  of  the  defendant's  testator,  the  whole 
residuum  being  divided  into  twenty-two  equal  parts,  did  not  re- 
main undisposed  of  by  the  will  of  said  testator.  That  part  of  the 
will  which  has  given  rise  to  this  question  is  in  the  following  words: 
"  And  all  the  residue  and  remainder  of  my  estate,  of  every  descrip- 
tion and  wherever  found,  I  order  and  direct  to  be  divided  into 
twenty-two  shares,  and  divided  as  follows,  to  wit :  Samuel  Mor- 
ris four  shares ;  Dr  Morris  Shallcross  four  shares ;  Morris  Jackson 
one  share;  Hannah  M'Caully  one  share,  to  be  secured  as  her 
legacy  hereinbefore  mentioned;  Joseph  Shallcross  one  share,  to 
be  secured  as  his  legacy  hereinbefore  mentioned ;  Margaret  Carter 
one  share;  Alice  Jackson,  Jim.,  one  share;  Catharine  Maxwell 
one  share ;  Amelia  Jackson  one  share ;  Eliza  Wood  one  share  ; 
Hannah  Jackson  one  share;  Maria  Duffield  one  share;  Sabilla 
Kennedy  and  Alice  Ann  Robinson  each  one  share."  Notwith- 
standing I  think  it  must  be  conceded  that  the  testator,  from  the 
language  employed  by  him,  intended  to  dispose  of  the  whole  of 
the  residue  of  his  estate,  yet  it  appears  to  me  pretty  clear  that  he 
has  not  done  so  in  such  terms  as  will  enable  us  to  pronounce,  with 
the  least  degree  of  certainty,  how  he  intended  it  should  be.  In 
order  to  apportion  the  distribution  of  it  with  certainty  among 
those,  as  we  must  suppose,  to  whom  he  intended  giving  it,  he  first 
orders  and  directs  it  to  be  divided  into  twenty-two  shares,  mean- 
ing, of  course,  equal  shares,  in  language  free  from  all  ambiguity 
and  that  cannot  possibly  be  mistaken,  and  next  to  be  " divided" 
that  is,  "  distributed"  (for  the  word  "  divided,"  in  this  part  of  the 
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clause,  will  admit  of  no  other  meaning),  as  follows,  to  wit :  Samuel 
Morris  four  shares  (necessarily  and  most  clearly  meaning  four 
shares  of  the  twenty-two  shares  first  mentioned),  and  so  continues 
to  name  others  above  mentioned,  annexing  one  or  more  shares  to 
their  names  respectively,  as  he  has  done  to  that  of  Samuel  Morris, 
until  he,  in  that  way,  disposes  of  twenty  of  the  twenty-two  shares, 
thus  leaving,  as  it  appears  to  my  mind  most  clearly,  two  shares 
of  the  twenty-two,  into  which  he  directed  that  the  residue  of  his 
estate  should  be  divided,  undisposed  of. 

Now,  it  must  be  observed  that  the  question  here  is  not  whether 
he  intended  to  dispose  of  the  whole  residue  of  his  estate ;  it  is,  has 
he  done  so?  And  if  he  has,  the  next  question  is,  to  whom  has  he 
given  it  ?  As  to  twenty  shares  of  the  twenty-two  into  which  he 
directed  it  to  be  divided,  he  has  given  them  to  certain  persons,  by 
name  and  in  certain  proportions,  so  clearly  and  distinctly  expressed 
that  it  cannot  be  misunderstood,  so  as  to  afford  the  least  colour  of 
ground  for  increasing  or  diminishing  the  same,  in  either  number, 
quantity  or  quality.  Suppose  he  had  stopped  after  giving  Samuel 
Morris  and  Dr  Morris  Shallcross  each  their  four  shares,  without 
disposing  of  or  saying  a  word  about  the  remaining  fourteen  shares 
of  the  twenty-two  into  which  he  directed  that  the  whole  residue 
of  his  estate  should  be  divided,  could  it  be  said,  or  even  pretended, 
with  the  least  degree  of  plausibility,  that  the  testator  thereby  in- 
tended to  give  the  twenty-two  shares,  or  the  whole  of  the  residue 
of  his  estate,  to  them  ?  Such  a  conclusion,  as  it  appears  to  me, 
would  be  most  perfectly  fanciful,  and  wholly  unwarranted  by  the 
terms  of  the  will.  But  he  has  stopped  after  giving  twenty  snares 
of  the  twenty-two,  and  why  must  not  the  conclusion  be  the  same 
in  either  case  ?  for  it  is  clear  that  the  principle  of  construction 
must  be  the  same.  Twenty  shares  can  with  no  more  propriety 
be  said  to  include  the  whole,  that  is,  the  twenty-two,  than  eight. 
If  a  testator  fails  to  use  language  or  terms  suited  to  show,  with 
some  degree  of  reasonable  certainty,  the  disposition  which  he 
wishes,  by  will,  to  make  of  his  estate  after  he  is  gone,  courts  can- 
not undertake  to  make  out  by  conjecture  what  it  may  have  been ; 
they  must  ascertain  this  from  the  terms  of  the  will  itself,  by  look- 
ing throughout  and  into  every  part  of  it  for  that  purpose ;  and  if 
the  intention  of  the  testator  in  this  respect  cannot  be  discovered 
by  so  doing,  with  certainty,  at  least,  I  would  say,  to  a  common 
intent,  the  will  must  be  regarded  as  ineffectual  to  the  extent  to 
which  his  intention  cannot  be  ascertained  with  such  certainty. 
We  conceive  it  utterly  impossible,  in  this  case,  to  say  how  or  to 
whom  the  testator  intended  to  give  the  two  shares  not  mentioned 
in  the  distribution  clause  in  regard  to  the  residuum  of  his  estate., 
and  therefore  are  necessarily  brought  to  the  conclusion  that  they 
remain  undisposed  of  by  his  will. 

Judgment  reversed,  and  judgment  for  the  plaintiff, 
vin.  — SE 


350  SUPREME  COURT  [Philadelphia 


Franklin  Fire  Insurance  Company  against  West. 

Any  debt  due  by  the  garnishee  in  a  foreign  attachment  to  the  defendant  at  the 
time  of  the  answer  to  interrogatories  is  embraced  by  the  attachment. 

A  claim  uncertain  at  the  time  of  the  attachment  but  rendered  certain  at  the  time 
of  the  answer  to  the  interrogatories,  is  embraced. 

An  assignment  after  the  attachment  is  subject  to  its  lien,  and  will  not  convey 
as  against  the  plaintiff  in  the  attachment  a  claim  uncertain  at  the  time  of  the  at- 
tachment, but  fixed  and  ascertained  when  the  answers  to  the  interrogatories  are 

put  in. 

t 

ERROR  to  the  District  Court  of  the  city  and  county  of  Phila- 
delphia. 

West,  Oliver  &  Co.  instituted  a  foreign  attachment  to  June 
Term  1843  against  H.  Diffenderfer  &  Co.,  and  summoned  the 
Franklin  Fire  Insurance  Company  as  garnishee.  The  writ  of 
attachment  was  sued  out  and  served  on  the  7th  March  1843. 
Judgment  was  obtained  against  the  original  defendants,  and  this 
scire  facias  issued  against  the  garnishee  to  December  Term  1843. 
Interrogatories  were  filed  by  the  plaintiffs,  and  the  defendants  filed 
the  following  answers : 

1.  That  on  the  6th  March  1841  they  executed  a  policy  of  insu- 
rance in  favour  of  H.  Diffenderfer  &  Co.,  by  which  in  considera- 
tion of  a  premium  of  $37.50  these  respondents  insured  the  sum  of 
$10,000  upon  H.  Diffenderfer  &  Co.'s  stock  of  dry-goods  contained 
in  the  two  story  brick  buildings  No.  43  Baltimore  street,  Balti- 
more, Maryland,  for  the  term  of  one  year  from  the  4th  day  of  the 
said  month  of  March  1841 ;  and  by  endorsements  upon  the  said 
policy  the  said  insurance  was  continued  for  one  year,  viz:  from 
the  4th  day  of  March  1842  to  the  4th  day  of  March  1843  for  the 
same  sum  of  $10,000,  and  the  same  premium,  viz.,  $37.50,  was 
paid  upon  the  said  continuation  of  insurance.  And  the  respondents 
annex  hereto  a  copy  of  said  policy  of  insurance. 

2.  That  they  received  notice  and  information  that  a  fire  occurred 
upon  the  premises  in  the  night  of  the  6th  February  1843,  by  which 
the  goods  insured  were  destroyed  or  injured.     The  loss  sustained 
by  the  said  insured  in  consequence  of  the  said  fire  was  on  the  5th 
day  of  September  last  (1843)  settled  and  adjusted  at  the  sum  of 
$7333.34,  which  sum  became  payable  to  the  insured,  their  heirs, 
executors,  administrators  or  assigns,  according  to  the  terms  of 
policy. 

3.  That  they  had  not  any  goods,  moneys,  rights,  credits  or 
effects  of  H.  Diffenderfer  &  Co.  or  of  either  of  them  in  their  pos- 
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session  "when  the  said  attachment  was  laid  or  since,  other  or  fur- 
ther than  they  have  stated  in  answer  to  the  2d  interrogatory,  to 
which  they  refer  in  answer  to  this  interrogatory.  And  the  respond- 
ents further  answering  say  that  on  the  llth  April  1843,  a  notice 
of  which  the  following  is  a  copy,  was  served  upon  their  agent  in 
the  city  of  Baltimore,  viz: 

"  F.  H.  SMITH,  Esq. 

Agent  Franklin  Ins.  Co. 

"  Sir — We  have  to  inform  you  that  we  have  assigned  our  claim 
for  insurance  on  the  Franklin  Fire  Insurance  Company  to  R. 
Carter  &  Son. 

H.  DlFFENDERFER  &  Co. 

Baltimore,  April  llth,  1843." 

which  notice  was  forthwith  transmitted  to  these  respondents  by 
their  agent  F.  H.  Smith,  Esq.,  and  on  or  about  the  5th  September 
1843,  one  of  the  said  firm  of  R.  Carter  &  Son  presented  to  the 
respondents  the  said  policy  of  insurance,  which  contained  the  fol- 
lowing endorsement : 

"  For  value  received  we  hereby  assign  to  R.  Carter  &  Son  all 
our  right,  claim  and  interest  in  and  to  the  within  policy  of  insu- 
rance, and  all  and  every  sum  or  sums  of  money  which  may  or 
might  be  collected,  recovered  or  received  under  the  same. 

(Signed)  H.  DIFFENDERFER  &  Co. 

April  llth,  1843." 

4.  And  the  said  R.  Carter  &  Son  thereupon  required  payment 
to  them  of  the  amount  due  upon  the  said  policy  of  insurance. 

And  the  respondents  further  say  that  they  have  paid  to  the  said 
R.  Carter  &  Son  as  assignees  aforesaid,  the  sum  of  $6333.34,  and 
have  retained  in  their  hands  the  sum  of  $1000  to  meet  the  attach- 
ment laid  by  the  plaintiffs  in  this  case,  if  they  shall  be  entitled  to 
receive  out  of  the  same  the  amount  of  their  claim  upon  H.  Diffen- 
derfer  &  Co. 

Arid  these  respondents  submit  to  the  decision  of  the  court  whe- 
ther upon  the  facts  stated  in  their  foregoing  answers,  the  claim  of 
the  said  H.  Diffenderfer  <fc  Co.  upon  them  under  the  covenants  in 
the  said  policy  of  insurance  was  the  subject  of  a  foreign  attach- 
ment at  the  time  the  attachment  in  this  case  was  laid,  or  at  any 
time  afterwards. 

The  court  below  rendered  judgment  for  the  plaintiffs  on  the  an- 
swers filed. 

Errors  assigned : 

1.  The  court  erred  in  rendering  judgment  for  the  plaintiffs  for 
the  amount  of  their  demand  on  the  answers  of  the  garnishee. 
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2.  They  ought  to  have  rendered  judgment  for  the  garnishee,  the 
defendant,  on  the  answer  filed. 

T.  I.  Wharton,  for  the  plaintiffs  in  error. 
Gibons  and  F.  W.  Hubbell,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  A  foreign  attachment  under  the  Act  of  13th 
June  1836,  binds  all  the  estate  and  effects  of  the  defendant  in  the 
possession  or  charge  of  the  garnishee,  or  due  and  owing  from  him 
to  the  defendant,  as  the  case  may  be,  at  the  time  of  the  service  of 
such  writ,  or  at  any  other  time ;  and  by  the  55th  section,  the  gar- 
nishee is  bound  to  answer  interrogatories  to  those  points ;  and 
under  the  58th  section,  if  issue  be  taken  and  trial  had,  the  jury  are 
to  find  what  goods  or  effects  were  in  the  hands  of  the  garnishee  at 
the  time  the  attachment  was  executed,  or  afterwards.  If,  there- 
fore, there  was  any  debt  due  by  the  garnishee  in  the  present  in- 
stance at  the  time  of  the  answer  to  the  interrogatories,  it  was 
embraced  by  the  attachment.  That  there  was  is  clear,  for  the 
amount  of  the  claim  had  then  been  adjusted  and  fixed;  it  became 
a  debt  due  and  owing  to  the  defendant,  and  such  as  was  decided 
in  Boyle  v.  The  Franklin  Fire  Insurance  Company,  (7  Watts  fy 
Serg.  76),  to  be  liable  to  an  attachment.  The  assignment  having 
been  made  by  the  defendant  after  the  attachment  levied,  was  sub- 
ject to  all  the  liens  under  it  created  by  the  Act  of  Assembly,  and 
one  of  these  included  debts  due  subsequently  to  the  service  of  the 
writ.  It  is,  therefore,  unnecessary  to  determine  whether  the  claim 
for  the  loss  was  originally  liable  to  the  foreign  attachment ;  for, 
however  unsettled  it  may  have  been  at  first,  it  became  fixed  by 
the  adjustment  before  the  answers  of  the  garnishee,  and  in  suffi- 
cient time  within  the  law  to  be  bound  by  the  attachment. 

Judgment  affirmed. 
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Where  a  certificate  of  deposit  not  negotiable  is  issued  by  a  bank  and  afterwards 
sold  by  a  broker,  who  endorses  it  without  recourse,  and  it  turns  out  that  the  en- 
dorsement of  the  payee  was  forged,  the  broker's  liability  depends  upon  the  parol 
circumstances  attending  the  sale  of  the  note. 

It  is  for  the  jury  to  say  whether  on  the  evidence  the  plaintiff  took  the  note  sub- 
ject to  every  risk  or  not. 

The  question  of  laches  in  presenting  a  certificate  of  deposit  to  the  bank  for 
payment,  is  a  mixed  question  of  law  and  fact. 

So  also  is  the  time  of  giving  notice  to  the  prior  endorser. 

ERROR  to  the  District  Court  of  the  city  and  county  of  Phila- 
delphia. 

This  was  an  action  of  assumpsit,  brought  by  Joseph  H.  Dulles 
against  Charnley  &  Whelen,  to  recover  the  sum  of  $2224.76  with 
interest  from  the  21st  May  1838,  in  which  the  plaintiff  declared 
for  money  had  and  received  to  his  use,  and  the  defendants  pleaded 
non  assumpserunt. 

On  the  21st  May  1838,  the  plaintiff  purchased  from  the  defend- 
ants for  $2224.76,  a  certificate  of  deposit  of  the  Bank  of  the  Mis- 
sissippi and  Alabama  Railroad  Company,  which  was  in  the  follow- 
ing words. 
•^r     qcj  Bank  of  the  Mississippi  and  Alabama 

Railroad  Company. 

Alexander  Harris  has  this  day  deposited  in  this  bank  three 
thousand  dollars  for  the  use  of  J.  S.  Skinner,  and  payable  only  to 
his  order  upon  the  return  of  this  certificate. 

Z.  P.  WARDELL,  Cashier* 
This  certificate  was  endorsed 

Pay  to  the  ordre  of  Henry  Shroeder, 

J.  F.  Skinner. 

Pay  Charnley  &  Whelen,  or  order, 
Henry  Shroeder. 
Pay  without  recourse, 

Charnley  &  Whelen* 
Cr.  Bank  of  Vicksburg. 

Vburg,  Mi.,  Feb.  18,  1839. 

R.  B.  MILLION,  Cashier. 
On  its  face  was  the  following: 
Registered  thirty-eight, 

W.  J.  Hullock. 

Three  thousand  dollars  bearing  interest 
at  the  rate  of  6  per  cent,  per  ann. 
Z.  P.  WARDELL,  Cashier. 

VHI.  —  45  2  E  * 
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The  plaintiff  offered  Hancock  Smith,  who  testified  as  follows: — 
"  I  was  in  Charnley  &  Whelen's  office  some  two  or  three  weeks 
since,  and  there  was  some  conversation  in  regard  to  their  suit  with 
Mr  Dulles ;  they  both  admitted  the  fact  of  their  having  sold  the 
certificate  to  Mr  Dulles  —  sold  it  at  20  or  30  per  cent,  discount. 
I  talked  more  to  them  of  the  endorsement.  I  can't  say  whose 
handwriting  that  is  (a  bill  was  here  handed  to  witness).  They, 
were  talking  of  this  suit.  The  occasion  of  it  was  that  I  copied  the 
interrogatories  to  Vicksburg.  I  can't  say  I  am  positive  as  to  the 
discount,  but  there  was  a  discount,  I  think  between  20  or  30  per 
cent.  I  talked  with  them  about  the  endorsement  on  it — J.  F.  in- 
stead of  J.  S.  Skinner." 

Being  cross-examined,  he  said,  "  Mr  Whelen  said  that  he  had 
stated  that  he  had  informed  Mr  Dulles  of  the  imperfection  when 
he  sold  him  the  draft — that  is  my  impression."  Being  re-examined 
he  said,  "  the  difference  between  J.  F.  &  J.  S.,  that's  what  he  re- 
ferred to — he  did  not  mention  the  letters  —  that  handwriting  (the 
endorsement  '  Pay  without  recourse  Charnley  &  Whelen,'  on  the 
certificate  hereinafter  set  forth),  is  Mr  Whelen's,  of  the  firm  of 
Charnley  &  Whelen." 

The  plaintiff  then  offered  to  read  the  deposition  of  John  S.  Skin- 
ner, the  payee  of  said  certificate,  to  which  the  defendants  objected, 
insisting  that  Skinner  was  not  a  competent  witness,  but  the  court 
admitted  the  deposition,  which  was  as  follows  : — "  I  reside  in  Bal- 
timore. I  resided  in  Baltimore  in  March  1838.  I  know  Alexan- 
der Harris.  He  was  employed  as  a  private  clerk  for  me,  before 
he  went  to  live  at  the  west.  He  went  out  to  live  at  the  west  as  a 
clerk  in  the  Brandon  bank.  I  employed  him  to  collect  a  debt  of 
$3000  from  Mr  Alexander  Falls.  I  have  no  doubt  that  I  am  the 
J.  S.  Skinner  mentioned  in  the  body  of  the  paper  now  produced 
to  me.  I  have  a  nephew  of  that  name.  The  endorsement  in  the 
name  Skinner  is  not  this  deponent's  handwriting,  nor  executed  by 
any  one  by  his  order,  and  if  it  is  intended  to  be  my  name,  it  is  a 
forgery.  It  is  not  the  handwriting  of  the  other  J.  S.  Skinner,  of 
whom  I  have  spoken.  I  believe  I  know  a  man  by  the  name  of 
Henry  Schroeder.  I  do  not  know  his  handwriting.  After  the 
date  of  the  certificate  above  referred  to,  the  Mississippi  and  Ala- 
bama Railroad  Company  granted  me  a  certificate  of  deposit  for 
$3000 ;  this  was  granted  to  me  in  consequence  of  the  certificate 
above  referred  to  being  lost,  and  I  think  it  was  stated  in  the  body 
of  it,  that  this  certificate  was  lost.  I  am  not  confident  whether 
this  new  certificate  was  granted  upon  an  application  made  by  my- 
self, or  whether  the  bank  issued  it  spontaneously,  upon  information 
received  by  them  from  Mr  Harris  of  the  loss ;  but  I  believe  that  I 
applied  to  them,  and  sent  to  them  Mr  Harris's  letter  or  a  copy  of 
it,  or  a  statement  of  the  facts  contained  in  it  announcing  the  loss. 
The  new  certificate  I  sent  to  Philadelphia,  and  it  was  disposed  of, 
and  I  do  not  know  the  subsequent  history  of  it.  T  endorsed  the 
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new  certificate.  I  received  the  proceeds  of  the  sale.  I  will  leave 
the  city  in  the  afternoon,  at  half  past  three  o'clock.  If  I  did  not 
send  the  letter  of  Alexander  Harris  announcing  the  loss  to  Bran- 
don, I  have  it  among  my  papers,  if  I  have  not  lost  or  destroyed  it. 
My  papers  are  in  various  places,  some  in  Baltimore  and  some  at 
West  River  in  Maryland.  The  witness  says,  that  the  initials  be- 
fore the  name  Skinner,  endorsed  on  the  certificate  above  referred 
to  and  produced,  he  thinks  are  F.  G.,  intended  for  that ;  witness 
has  a  son  of  that  name.  The  son's  name  is  Frederick  Gustavus. 
That  endorsement  is  not  the  handwriting  of  my  son,  Frederick 
Gustavus.  I  shouldn't  take  it  for  any  signature  of  his  that  I  ever 
saw.  I  received  by  letter  information  of  the  deposit  of  funds  in 
that  bank,  upon  which  the  bank  issued  that  certificate.  I  received 
that  annunciation  by  letter  from  Harris.  If  in  existence  at  all, 
that  letter  is  probably  at  West  River,  where  the  mass  of  all  my 
papers  are.  It  is  a  thing  that  I  had  no  interest  in  preserving ;  but 
I  don't  know  that  I  took  the  trouble  to  turn  back  and  destroy  it. 
I  will  look  for  it  on  my  return,  and  if  found,  will  return  the  whole 
mass  of  them." 

The  plaintiff  then  read  the  following  deposition  of  Alexander 
Harris : 

I  know  Mr  J.  S.  Skinner  of  Baltimore.  I  was  in  his  employ  as 
a  private  clerk,  I  think  in  the  summer  of  1836.  I  went  out  to  the 
West  in  the  fall  of  1836.  In  the  month  of  March,  in  the  year 
1838,  I  obtained  from  the  Mississippi  and  Alabama  Railroad  Com- 
pany a  certificate  of  deposit  for  $3000,  for  the  use  and  payable  to 
the  order  of  J.  S.  Skinner.  This  is  the  certificate  now  produced 
to  me.  I  had  previously  collected  the  amount  of  $3000  for  Mr  J. 
S.  Skinner  in  Mississippi  Bank  paper,  and  being  about  to  proceed 
to  the  city  of  Baltimore,  I  obtained  this  certificate  to  convey  it  to 
him.  On  my  journey  from  Vicksburg  to  Louisville  I  was  robbed 
of  or  lost  rny  pocket-book,  in  which  the  said  certificate  of  deposit 
was  contained.  At  the  time  the  said  certificate  was  lost  or  stolen 
as  aforesaid,  it  had  never  been  endorsed  by  the  said  J.  S.  Skinner 
nor  by  any  other  person.  Soon  after  my  pocket-book  was  lost  or 
stolen,  the  passengers  on  the  boat  were  searched,  but  the  pocket- 
book  was  not  recovered.  I  arrived  at  Louisville  the  next  day  after 
the  loss  of  this  certificate,  and  advertised  the  loss  of  my  pocket- 
book,  describing  the  contents,  forewarning  the  public  from  nego- 
tiating the  said  certificate,  and  offering  a  reward  for  their  recovery. 
This  was  advertised  in  the  afternoon  paper  of  that  city;  but  fear- 
ing that  the  certificate  might  be  negotiated  before  the  paper  came 
from  press,  I  left  written  notices  of  my  loss  with  several  of  the 
brokers.  I  wrote  from  Louisville  to  the  President  of  the  said 
Mississippi  and  Alabama  Railroad  Company,  informing  him  of  the 
loss  of  the  certificate :  since  the  said  certificate  of  deposit  was  lost 
or  stolen  as  aforesaid,  I  have  never  seen  it  until  shown  me  yester- 
day by  Mr  Dulles.  On  my  return  to  Mississippi,  which,  as  well 


356  SUPREME  COURT  [Philadelphia 

[Charnley  v.  Dulles.] 

as  I  can  recollect,  was  about  the  1st  of  June  1838,  I  met  with  the 
cashier  of  the  Mississippi  and  Alabama  Railroad  Company  at 
Vicksburg,  and  requested  him  to  send  to  Mr  Skinner  a  certificate 
of  deposit  of  $3000,  in  place  of  the  one  which  had  been  stolen  or 
lost  as  aforesaid.  He  replied  in  substance  that  he  would  do  so 
immediately  on  his  return  home.  Mr  Skinner  subsequently  in- 
formed me  that  he  had  received  the  certificate  of  deposit,  which 
the  cashier  had  promised  me  to  send  him.  I  should  never  recog- 
nise the  endorsement  '  J.  F.  Skinner'  as  the  handwriting  of  the  Mr 
J.  Skinner  to  whose  order  the  certificate  was  payable.  I  know 
nothing  of  the  individual  or  the  name  of  Henry  Schroeder,  whose 
name  is  endorsed  on  the  certificate.  I  do  not  recognise  the  en- 
dorsement '  J.  F.  Skinner'  as  being  any  handwriting  that  I  know. 
I  am  about  to  leave  the  city  to-morrow  morning. 

Edward  Law,  Esq.,  one  of  the  plaintiff's  counsel,  then  testified 
as  follows:  "Previous  to  the  commencement  of  this  suit,  oh  the 
31st  of  May  1839,  I  went  down  to  the  defendants  with  this  certi- 
ficate, and  tendered  it  to  them  and  demanded  the  money ;  they 
refused  it,  and  sent  me  a  note  subsequently."  Witness  here  read 
the  note,  which  was  as  follows : 

PHILADELPHIA,  May  31,  1839. 

E.  LAW,  Esq. — Sir:  We  have  consulted  with  Mr  Ingraham  since 
we  had  the  pleasure  of  seeing  you  this  morning,  who  advises  us 
to  refer  you  to  him  for  all  information  in  regard  to  the  matter  in 

question. 

• 

The  plaintiff  then  read  the  following  testimony  of  R.  B.  Millikin 
and  John  M.  Taylor,  taken  under  commissions  to  Vicksburg. 

R.  B.  Millikin,  Esq.,  cashier  of  the  Vicksburg  Branch  of  the 
Mississippi  Union  Bank,  deposeth  as  follows : 

1.  To  the  first  interrogatory  of  the  plaintiff  he  answers:  I  was 
acquainted  with  both  plaintiff  and  defendants,  during  my  residence 
in  Philadelphia  five  years  ago. 

2.  To  the  second  interrogatory :  I  reside  in  Vicksburg,  Missis- 
sippi, and  I  am  cashier  of  the  Branch  of  the  Mississippi  Union  Bank 
at  this  place. 

3.  To  the  third  interrogatory:  I  received  the  original  certificate, 
a  copy  of  which  accompanies  these  interrogatories,  and  made  by 
the  Mississippi  and  Alabama  Railroad  Company,  in  exchange  for 
bank  notes  issued  by  the  same  institution,  commonly  called  Bran- 
don Bank  notes.     After  a  reasonable  time,  I  enclosed  said  certifi- 
cate of  deposit  to  the  address  of  Z.  P.  Wardell,  cashier  of  said 
Mississippi  and  Alabama  Railroad  Company,  for  credit  of  the  Bank 
of  Vicksburg,  of  which  I  was  at  that  time  the  cashier.     The  cer- 
tificate was  returned  to  me  by  due  course  of  mail,  under  date  the 
23d  of  February  1839,  with  a  statement  from  said  Z.  P.  Wardell, 
cashier  of  said  bank,  that  the  signature  of  J.  S.  Skinner  could  not 
be  genuine  (a  copy  of  which  letter  accompanies  this  deposition, 
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marked  Exhibit  A).  As  soon  after  the  return  of  said  certificate 
as  I  could  see  John  M.  Taylor,  Esq.,  from  whom  I  received  it,  I 
informed  him  thereof  and  requested  him  to  return  me  the  notes  of 
the  said  bank,  which  I  had  given  him  in  exchange  therefor ;  and 
he  did  so,  and  received  from  me  said  certificate. 

4.  To  the  fourth  interrogatory:  I  have  exercised  an  agency  with 
respect  to  said  certificate  as  described  in  my  answer  to  the  third 
interrogatory,  as  cashier  of  the  Bank  of  Vicksburg. 

5.  To  the  fifth  interrogatory :  I  did  present  said  certificate  to 
the  bank  which  issued  it,  between  the  18th  and  23d  of  February 
1839,  on  behalf  of  the  Bank  of  Vicksburg,  the  result  of  which  was 
its  return  as  stated  in  my  answer  to  the  third  interrogatory. 

6.  To  the  sixth  interrogatory :  I  made  no  other  disposition  of 
said  certificate  than  such  as  is  stated  in  the  third  interrogatory. 

7.  To  the  seventh  interrogatory :  Said  certificate  was  rejected 
by  the  said  bank  which  issued  it,  at  the  time  and  for  the  reason 
mentioned  in  said  third  interrogatory,  and  fully  expressed  in  Ex- 
hibit A;  as  to  the  further  inquiries  in  the  seventh  interrogatory,  I 
know  nothing  except  from  the  information  of  J.  M.  Taylor,  Esq., 
from  whom  I  obtained  said  certificate. 

8.  To  the  eighth  interrogatory :  The  bank  named  in  said  inter- 
rogatory was  in  a  state  of  suspension  and  non-payment,  from  the 
time  I  had  first  any  knowledge  of  said  certificate  down  to  the  time 
of  its  rejection  by  the  said  bank,  and  its  obligations  were  at  a  dis- 
count of  from  25  to  30  per  cent. 

9.  To  the  ninth  interrogatory :  I  believe  the  Bank  of  Vicksburg 
to  have  been  the  creditor  of  the  said  bank  which  issued  said  certi- 
ficate, at  the  time  of  its  reception  by  me. 

10.  To  the  tenth  interrogatory :  I  know  nothing  on  the  subject 
of  this  interrogatory. 

Lastly.  I  do  not  know  of  any  other  matter,  event,  or  thing, 
which  may  benefit  the  plaintiff  in  the  above  suit. 

The  following  was  the  letter  referred  to  by  Millikin  in  his  de- 
position as  the  paper  marked  Exhibit  A: 

Bank  of  the  Mississippi  and  Alabama  Railroad  Company. 

BRANDON,  Feb.  23d,  1839. 
R.  B.  MILLIKIN,  Esq.,  Cashier,  Vicksburg. — 

Dear  Sir :  Your  favour  of  the  18th  inst.  is  at  hand,  and  en- 
closed I  return  you  the  enclosed  certificate  38.  It  was  lost  and 
never  came  to  J.  S.  Skinner's  hands,  or  whose  signature  on  the 
back  cannot  be  genuine. 

We  have  paid  the  amount  to  Mr  Skinner. 

Yours  respectfully. 

Z.  P.  WAUDELL, 
Cashier. 
John  M.  Taylor,  Esq.,  deposeth  as  follows: 
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1.  To  the  first  interrogatory  of  the  plaintiff  he  answers  :  I  know 
the  plaintiff,  and  have  known  him  between  three  and  four  years, 
as  well  as  I  remember.     I  do  not  know  the  defendants. 

2.  To  the  second  interrogatory :  I  reside  at  present  near  Clin- 
ton, in  Hinds  county,  in  this  State,  and  am  an  attorney  at  law. 

3.  To  the  third  interrogatory :  I  know  this  mark,  with  regard 
to  the  certificate,  to  which  the  third  interrogatory  refers.     About 
the  1st  of  November  1838,  it  was  placed  in  my  hands  by  C.  S. 
Tarpley,  with  whom  I  was  then  in  partnership  in  the  practice  of 
the  law,  it  having  been  previously  remitted  to  him  by  the  plaintiff, 
as  I  understood.     I  resided  then  in  the  city  of  Vicksburg,  Missis- 
sippi, and  the  intention  was  that  I  should  dispose  of  it  to  the  best 
advantage  for  the  plaintiffs.     Not  being  able  to  sell  it  for  cash  at 
a  price  that  satisfied  me,  I  endeavoured  to  vest  it  in  the  promissory 
notes  of  individuals  at  par,  and  did  purchase  one  note  for  $1100, 
and  another  for  $533.     To  enable  me  to  pay  for  these  notes,  it 
was  necessary  to  get  the  certificate  changed  or  converted  into 
smaller  paper.     I  applied  to  Mr  R.  B.  Millikin,  who  was  then  the 
cashier  of  the  Bank  of  Vicksburg,  and  requested  him  to  give  me 
Brandon  Bank  notes  for  the  certificate ;  at  what  time  previously 
this  was  done,  I  cannot  say.     I  think  I  had  used  Brandon  Bank 
notes,  which  I  held,  in  the  purchase  of  the  promissory  notes,  and 
got  the  certificate  changed  to  reimburse  the  Brandon  money  which 
I  had  thus  used.     My  belief  is  that  it  was  some  time  in  the  month 
of  February  1839  that  I  made  the  exchange  with  Mr  Millikin. 
Some  days  after  the  exchange,  I  cannot  remember  precisely  how 
many,  Mr  Millikin  applied  to  me  to  take  back  the  certificate  and 
return  him  the  Brandon  notes,  alleging  that  he  had  forwarded  the 
certificate  to  the  bank  from  which  it  had  issued,  and  that  it  had 
been  returned  to  him  by  the  cashier  of  that  bank,  who  informed 
him  that  the  certificate  had  been  lost,  had  never  come  to  the  hands 
of  J.  S.  Skinner,  and  whose  signature  on  the  back  of  the  certificate 
could  not  be  genuine,  and  that  the  bank  had  paid  the  amount  of 
the  certificate  to  Mr  Skinner;  whereupon  I  received  back  the  cer- 
tificate, and  refunded  to  Mr  Millikin  the  amount  in  Brandon  Bank 
paper ;  and  as  I  expected  to  set  out  in  the  course  of  a  very  few 
days  to  the  city  of  Philadelphia,  on  pressing  and  important  busi- 
ness, and  to  reach  there  as  soon  as  possible,  I  thought  it  the  safest 
and  best  way,  and  probably  as  speedy  as  any  other,  of  advising 
the  plaintiff  of  the  spuriousness  of  the  endorsement  of  Mr  Skinner's 
name,  and  of  returning  the  certificate  to  him.  to  take  it  with  me. 
I  did  set  out  to  Philadelphia  early  in  March  1839,  on  the  7th  of 
that  month,  I  think.     I  was   unexpectedly  detained  one  or  two 
days  in  New  Orleans,  and  as  much  as  a  day  by  high  waters  in 
Georgia,  but  went  immediately  on  to  Philadelphia;  and  soon  after 
reaching  there,  as  early  as  the  next  day,  I  feel  satisfied,  being 
about  the  last  day  of  March  or  the  first  day  of  April  1839,  I  deli- 
vered the  certificate  to  the  plaintiff,  and  informed  him  of  the  cir- 
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cumstances  of  the  endorsement  of  the  name  of  J.  S.  Skinner,  which 
are  before  stated  in  this  answer. 

4.  To  the  fourth  interrogatory  :  —  I  have  exercised  an  agency, 
as  is  stated  in  my  answer  to  the  last  interrogatory.     My  instruc- 
tions were  to  dispose  of  the  certificate  to  the  best  advantage,  ac- 
cording to  my  discretion. 

5.  To  the  fifth  interrogatory:  —  I  did  not  present  such  certifi- 
cate myself  to  the  bank  that  issued  it,  and  have  no  knowledge  of 
the  present  action  except  as  stated  in  my  answer  to  the  third  in- 
terrogatory. 

6.  To  the  sixth  interrogatory :  —  I  refer  to  my  answer  to  the 
third  interrogatory  as  containing  my  answer  to  this. 

7.  To  the  seventh  interrogatory  :  —  With  regard  to  the  honour- 
ing or  rejecting  of  said  certificate  by  the  bank  that  issued  it — the 
time  it  was  rejected — on  what  account  it  was  rejected,  and  where 
it  had  been  in  the  mean  time,  I  refer  to  my  answer  to  the  third 
interrogatory.     I  did  not  demand  payment  of  it  at  the  bank,  be- 
cause Mr  Tarpley,  who  lived  nearer  to  the  bank  than  I  did,  had 
had  it  in  his  possession  for  some  time  before  I  received  it ;  because  I 
knew  the  bank  was  in  a  state  of  suspension,  that  it  was  paying 
none  of  its  debts ;  had  no  suspicion  that  there  had  been  anything 
improper  either  in  the  issuing  or  endorsing  of  the  certificate,  and 
considered  it  totally  useless  to  make  any  application  to  the  bank 
with  respect  to  it. 

8.  To  the  eighth  interrogatory:  —  It  was  in  a  state  of  suspen- 
sion and  non-payment  for  a  considerable  time  before  I  knew  any- 
ihing  of  the  certificate,  down  to  the  time  of  its  rejection  by  the 
bank,  and  has  been  ever  since.     The  obligations  of  the  bank,  as 
well  as  I  recollect,  sold  in  the  market  at  the  time  I  received  the 
certificate  at  a  discount  of  from  twenty-five  to  thirty  per  cent., 
and  continued  gradually  to  depreciate  from  that  time. 

9.  To  the  ninth  interrogatory:  —  I  do  not  know  whether  the 
Bank  of  Vicksburg  was  at  that  time  the  creditor  or  debtor  bank 
to  the  bank  that  issued  the  certificate. 

10.  To  the  tenth  interrogatory:  —  My  answer  to  this  is  con- 
tained in  my  answer  to  the  third  interrogatory. 

Lastly.  I  do  not  remember  of  any  other  matter,  event  or  thing 
which  may  be  advantageous  to  the  plaintiffs  in  the  above  suit. 

The  plaintiff  then  gave  in  evidence  a  bill  rendered  by  the  de- 
fendants, in  the  following  words:  — 

Sold  by  order  of  Joseph  H.  Dulles,  Esq. 

By  Charnley  <fe  Whelen. 

1838,  May  25,  draft  on  New  York, $1492.54 

I     from      -     -     -  20.52    . 


Deduct  balance  due, 1513.06 
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$1513.06 

On  certificate  deposited  $3000  Brandon 

Mississippi, 1430       ) 

As  interest, 1.10  >       '     '     '       143L19 


Due  J.  H.  D.    -    -    -          81.87 
Pay.  rec'd.  CHARNJLEY  &  WHELEN, 

pr.  D.  Whelen. 

It  was  admitted  by  the  plaintiff  that  both  the  plaintiff  and  de- 
fendants were  of  respectability  and  character,  and  no  fraud  what- 
ever in  the  transaction  was  imputed  to  the  defendants. 

No  testimony  or  evidence  was  given  on  the  part  of  the  defend- 
ants. 

The  judge  in  his  charge,  among  other  things,  told  the  jury  that, 
in  the  absence  of  any  special  agreement  between  the  parties,  the 
law  implied  a  warranty,  on  the  part  of  the  sellers  of  this  certifi- 
cate, that  they  had  a  good  title  thereto. 

That  the  law  had  assigned  no  particular  period  within  which 
the  certificate  ought  to  have  been  presented  for  payment  to  the 
hank ;  nor  had  it  fixed  any  period  after  knowledge  of  the  forgery 
within  which  the  plaintiff  was  bound  to  communicate  this  fact  to 
the  defendants.  That  the  certificate  was  not  like  a  bank  note,  in 
regard  to  which  it  had  been  decided  that  the  retention  by  the  per- 
son who  had  received  a  counterfeit  bank  note  for  six  months  after 
he  Itnew  it  was  counterfeit,  was  a  bar  to  a  recovery  of  what,  it 
purported  to  be  worth,  from  the  person  by  whom  it  had  been 
paid.  That  the  certificate  had  endorsed  upon  it  the  name  of  the 
person  by  whom  it  was  transferred  directly  to  the  defendants. 
That  the  defendants  had  not  shown  that  they  had  made  any  efforts 
to  find  this  person,  nor  have  they  proved  any  loss  sustained  for 
want  of  an  earlier  communication  of  the  forgery  than  was  made. 
That  it  was  for  the  jury  to  consider  whether,  under  the  circum- 
stances, there  had  been  gross  negligence  on  the  part  of  the  plain- 
tiffs, either  in  respect  to  the  long  detention  of  the  certificate  before 
presentment  to  the  bank,  or  in  regard  to  the  communication  of  the 
fact,  when  known  to  them,  of  the  forgery  of  Skinner's  name. 

Errors  assigned :  — 

1.  That  the  judge  charged  that  the  law,  in  the  absence  of  any 
special  agreement,  implied  a  warranty  on  the  part  of  the  sellers 
of  the  certificate  that  they  had  a  good  title  thereto. 

2.  That  the  judge  charged  that  the  law  had  assigned  no  parti- 
cular period  within  which  the  certificate  ought  to  have  been  pre- 
sented for  payment  to  the  bank,  nor  had  it  fixed  any  period  after 
the  knowledge  of  the  forgery  within  which  the  plaintiff  was  bound 
to  communicate  this  fact  to  the  defendants;  that  the  certificate 
was  not  like  a  bank  note,  in  regard  to  which  it  had  been  deter- 
mined that  the  retention  by  a  person  who  had  received  a  counter- 
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feit  bank  note  for  six  months  after  he  knew  it  was  counterfeit,  was 
a  bar  to  a  recovery  of  what  it  purported  to  be  worth  from  the 
person  by  whom  it  had  been  paid.  That  the  certificate  had  en- 
dorsed upon  it  the  person  by  whom  it  was  transferred  directly  to 
the  defendants ;  that  the  defendants  had  not  shown  that  they  had 
made  any  efforts  to  find  this  person,  nor  have  they  proved  any 
loss  sustained  for  want  of  an  earlier  communication  of  the  forgery 
than  was  made.  That  it  was  for  the  jury  to  consider  whether, 
under  all  the  circumstances,  there  had  been  gross  negligence  on 
the  part  of  the  plaintiffs,  either  in  respect  to  the  long  detention 
of  the  certificate  before  presentment  to  the  bank,  or  in  regard  to 
the  communication  of  the  fact  when  known  to  them,  of  the  forgery 
of  Skinner's  name. 

The  case  was  argued  by 

Ingraham  and  Meredith,  for  the  plaintiffs  in  error. 
Law  and  Hubbell,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  decisions  in  this  and  other  courts  seem  to 
have  established  the  rule  that  a  party  selling  as  his  own,  personal 
property  of  which  he  is  in  possession,  warrants  the  title  to  the 
thing  sold  ;  and  that  if,  by  reason  of  defect  of  title,  nothing  passes, 
the  purchaser  may  recover  back  his  money,  though  there  be  no 
fraud  or  warranty  on  the  part  of  the  vendor.  This  doctrine  is 
held  to  apply  to  choses  in  action,  as  well  as  other  descriptions  of 
personal  property;  and  therefore  if  one  innocently  sell  or  transfer 
for  value  a  bank  note,  negotiable  note,  bond,  or  other  instrument, 
and  it  turns  out  that  the  instrument  is  forged,  so  that  it  is  worth- 
less in  the  hands  of  the  transferee,  the  latter  may  recover  back 
again  the  value  given  for  it  on  the  implied  warranty  of  genuine- 
ness. This  being  the  general  principle,  the  question  arises,  what 
is  the  effect  of  a  special  or  modified  endorsement  of  a  note  by  the 
vendor,  "  pay  without  recourse?"  Ordinarily,  the  effect  of  such 
endorsement  of  a  negotiable  instrument  is,  that  the  endorser  is  not 
to  be  liable  for  the  payment  of  the  note,  in  case  of  its  dishonour 
at  maturity,  as  he  would  be,  by  the  law  merchant,  on  an  unquali- 
fied endorsement :  but  it  goes  no  further ;  it  does  not  exempt  him 
if  the  note  be  forged.  Where,  however,  the  note  is  not  a  nego- 
tiable instrument,  the  endorser  is  not  responsible  as  such,  though 
his  endorsement  be  absolute  and  unqualified.  And  that  is  the 
case  before  us ;  for  an  instrument  of  the  kind  in  question  was  de- 
cided by  this  court,  in  Patterson  v.  Poindexter,  (6  Watts  fy  Serg. 
227),  to  be  merely  a  certificate  of  deposit,  transferable  by  en- 
dorsement which  did  not  render  the  endorser  liable  for  its  pay- 
ment. The  words  "  without  recourse,"  therefore,  in  the  present 
case,  have  of  themselves  no  legal  meaning  or  operation,  since  the 
position  of  these  parties  is  the  same  with  or  without  them.  In  a 
vin.  —  46  2  p 
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case  of  this  description  we  must  look  to  the  understanding  of  the 
parties  as  to  the  design  with  which  they  were  used ;  and  where 
there  is  parol  evidence  of  what  passed  at  the  time,  it  must  be  con- 
sidered in  connection  with  the  writing,  to  explain  the  transaction. 
Evidence  was  given  at  the  trial  that  the  defendants  informed  the 
plaintiff  of  the  imperfection  of  the  endorsement,  and  of  the  differ- 
ence between  the  name  of  the  payee,  J.  S.  Skinner,  and  the  en- 
dorsement, J.  F.  Skinner.  It  was  for  the  jury  to  say,  on  all  the 
evidence,  what  was  the  understanding  of  the  parties  as  to  the  lia- 
bility of  the  defendants;  whether  the  plaintiff  took  the  note  sub- 
ject to  every  risk,  as  well  of  the  solvency  of  the  parties  as  of  the 
genuineness  of  the  signature  of  the  payee  to  the  endorsement.  If 
he  did,  the  defendants  are  not  responsible:  but  if,  on  the  other 
hand,  there  was  no  such  understanding,  the  words  "  without  re- 
course" alone  do  not,  in  law,  exempt  the  defendants  from  respon- 
sibility. 

On  the  other  points  we  are  not  satisfied  there  was  any  error.  It 
was  the  case  of  a  fund  deposited  in  a  distant  bank,  bearing  interest 
at  the  rate  of  6  per  cent,  per  annum,  and  a  variety  of  parol  evidence 
was  given,  on  which  the  question  of  laches  in  presenting  the  cer- 
tificate to  the  bank  for  payment,  was  a  mixed  question  of  law  and 
fact,  which  the  jury  was  to  decide  under  the  instruction  of  the 
court ;  and  it  cannot  be  said  that  the  time  merely  was  unreason- 
able. So,  on  the  question  of  giving  notice  to  the  defendants  after 
the  plaintiff  was  informed  of  the  forgery,  it  was  for  the  jury  to 
say  how  long  it  was  before  such  notice  was  given,  it  being  alleged 
by  the  plaintiff  that  the  demand  made  by  Mr  Law,  on  the  31st 
May  1839,  was  not  the  first  notice ;  and  also  whether  the  plain- 
tiff, under  all  the  circumstances,  had  been  guilty  of  such  neglect 
as  to  forfeit  his  right.  We  do  not  think  the  time,  about  two 
months,  of  itself  sufficient  for  the  court  to  say  he  is  barred  by  it. 
Other  circumstances  in  the  case  must  be  considered  in  connection 
with  it. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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Leidich  against  Leidich. 

Testator  devised  certain  property  to  his  wife  and  son  T.,  their  heirs  and  as- 
signs forever,  as  tenants  in  common,  charging  T.  with  $100,  to  be  paid  to  his 
daughter  J.,  and  the  wife  with  $100,  to  be  paid  to  his  grandson;  and  proceeded 
thus :  "  And  as  to  the  rest  and  residue  of  my  estate,  real  or  personal,  &c.,  I  give 
and  bequeath  the  same  to  all  my  other  children,  with  the  exception  of  my  daugh- 
ter J.  and  the  wife  of  E.  M.,  to  be  equally  divided  among  them,  share  and  share 
alike."  The  testator  left,  at  his  decease,  other  children  besides  those  mentioned 
in  the  will.  Held,  that  T.  was  entitled  to  a  share  in  the  residue  beyond  that  de- 
vised to  his  mother  and  himself  as  tenants  in  common. 

ERROR  to  the  Common  Pleas  of  Northampton  county. 

This  was  an  amicable  action  of  ejectment  for  a  lot  of  ground  in 
the  borough  of  Easton,  in  which  Thomas  Leidich  was  plaintiff, 
and  William  Leidich,  Henry  Leidich,  Samuel  Snyder  and  Cathe- 
rine his  wife,  John  Leidich  and  Christina  Singer,  defendants.  The 
following  case  was  staled  for  the  opinion  of  the  court  below,  in 
the  nature  of  a  special  verdict,  either  party  to  have  the  right  to  a 
writ  of  error. 

John  Leidich.  late  of  the  borough  of  Easton,  in  the  county  of 
Northampton,  made  his  last  will  and  testament,  dated  the  llth 
September  1841,  which,  after  his  decease,  to  wit,  on  the  26th 
October  1844,  was  duly  proved,  &c.  By  it,  inter  alia,  he  devised 
and  bequeathed  as  follows  : 

"  To  my  said  wife  Juliana,  and  my  son  Thomas,  I  give  and  de- 
vise all  that  certain  two-story  house,  together  with  the  lot,  &c., 
to  have  and  to  hold  the  same  to  them,  the  said  Juliana  and  Tho- 
mas, and  their  heirs  and  assigns  for  ever  as  tenants  in  common, 
hereby  charging  the  said  house  and  lot  with  the  payment  of  $200 ; 
that  is  to  say,  the  said  Thomas  with  $100,  to  be  paid  by  him  to 
my  daughter  Jeannette  immediately  after  my  decease,  and  my 
wife  with  $100,  to  be  paid  to  my  grandchild,  Francis  Sanders, 
upon  his  arriving  at  the  age  of  21  years. 

"  And  as  to  the  rest  and  residue  of  my  estate,  real  or  personal, 
after  the  payment  of  all  my  debts,  and  the  expenses  attendant 
upon  my  funeral,  and  of  the  execution  of  the  trust  hereby  reposed, 
I  give  and  bequeath  the  same  to  all  my  other  children,  with  the 
exception  of  my  daughter  Jeannette  and  the  wife  of  Ebenezer 
M'Cord,  to  be  equally  divided  among  them,  share  and  share 
alike." 

The  testator  left,  at  the  time  of  his  decease,  the  following  chil- 
dren :  John  Leidich,  Henry  Leidich,  William  Leidich,  Catharine 
Snyder,  wife  of  Samuel  Snyder,  Christina  Singer,  widow  of  Lewis 
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Singer,  Jeannette,  wife  of  Henry  Schwartz,  Anna  Maria  M'Cord, 
and  Thomas  Leidich. 

The  question  for  the  decision  of  the  court  is,  whether  Thomas 
Leidich,  the  plaintiff,  is  entitled  to  any  share  in  the  remaining  real 
estate  of  which  the  testator  died  seised,  beyond  that  devised  to  his 
mother  and  himself  in  the  first  clause  of  the  will.  If  the  court 
shall  be  of  opinion  that  he  is  entitled,  then  judgment  to  be  entered 
for  the  plaintiff.  But  if  the  court  shall  be  of  opinion  that  he  is 
not  so  entitled,  then  judgment  to  be  entered  for  defendants. 

The  court  below  gave  judgment  for  the  defendants.  This  was 
the  subject  of  the  error  assigned. 

W.  A.  Porter  and  /.  M.  Porter,  for  the  plaintiff  in  error. 
Reeder,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  determination  of  the  intention  of  this  testa- 
tor must  rest  upon  the  language  of  his  will,  there  being  no  other 
circumstances  in  the  case  stated  tending  to  shed  any  light  upon 
it.  What  the  amount  of  the  residue  was,  or  what  idea  the  testa- 
tor entertained  as  to  its  ultimate  benefit  to  the  several  residuary 
devisees,  or  how  many  and  who  they  were,  is  unknown  to  us. 
Reading  the  will  merely,  I  perceive  nothing  positive  in  it  that 
shows  an  intention  to  exclude  his  son  Thomas  from  a  share  in  the 
residue.  The  word  "  other"  may  easily  be  satisfied  by  a  transpo- 
sition of  the  words  of  the  residuary  clause,  a  resort  which  we  are 
sometimes  obliged  to  adopt,  if  we  desire  to  arrange  methodically 
language  which  has  been  written  or  spoken  without  reference  to 
exactness  of  composition.  The  residuary  clause  will  be  complete 
and  clear  if  we  read  it  thus :  "  And  as  to  the  rest  and  residue  of 
my  estate,  real  and  personal,  &c.,  with  the  exception  of  my  daugh- 
ter Jeannette  and  the  wife  of  Ebenezer  M'Cord,  I  give  and  be- 
queath the  same  to  all  my  other  children,"  &c.  That  the  word 
"  other,"  in  the  will,  does  not  refer  to  the  previous  legatees  would 
appear  by  the  subsequent  exception  of  Jeannette,  who  was  one  of 
them.  We  are  not  to  attribute  to  the  testator  a  superfluous  ex- 
clusion, when  there  is  a  subject  on  which  its  operation  is  import- 
ant, and  when  the  opposite  construction  is,  at  best,  but  conjec- 
tural. On  the  whole,  we  think  Thomas  Leidich  is  entitled  to  a 
share  in  the  residue  beyond  that  devised  to  his  mother  and  him- 
self in  the  first  clause  of  the  will. 

Judgment  reversed,  and  judgment  for  plaintiff. 
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Whitemarsh  Township  against  The  Philadelphia, 
Germantown  and  Norristown  Railroad  Co. 

Under  the  Act  of  14th  June  1836,  giving  the  Courts  of  Common  Pleas  within 
their  respective  counties  power  to  issue  writs  of  mandamus  "  to  all  corporations 
being  or  having  their  chief  place  of  business  within  such  county,"  a  Court  of 
Common  Pleas  cannot  issue  a  mandamus  to  a  railroad  company,  whose  office  and 
chief  place  of  business  is  not  in  such  county,  although  their  road  may  pass  through 
the  same. 

2.  Supervisors  of  a  township  may  apply  for  a  writ  of  mandamus  cbmmanding 
a  railroad  company  to  make  a  road  for  public  accommodation,  required  by  their 
charter. 

ERROR  to  the  Common  Pleas  of  Montgomery  county. 

A  petition  was  presented  to  the  court  below  by  Jonathan  Adam- 
son  and  Benjamin  Jones,  supervisors  of  Whitemarsh  township, 
Montgomery  county,  setting  forth  that  the  Philadelphia,  German- 
town  and  Norristown  Railroad  Company,  after  the  passage  of  the 
Act  of  8th  February  1834,  a  supplement  to  their  act  of  incorpo- 
ration, occupied  part  of  the  bed  of  a  public  road  in  Whitemarsh 
township,  Montgomery  county,  leading  from  the  Spring  Mill  road 
to  the  Philadelphia  county  line,  and  constructed  and  laid  their 
railroad  on  the  same,  thereby  obstructing,  &c.,  the  free  use  and 
passage  of  the  same.  That  the  company  had  not,  in  compliance 
with  said  act,  made  a  good  and  sufficient  road  for  public  accom- 
modation alongside  of  said  railroad,  in  place  of  the  part  of  the 
public  road  so  occupied  by  them;  and  prayed  for  a  mandamus 
commanding  the  company  to  make  such  road  for  public  accommo- 
dation, &c.  The  court  granted  the  mandamus  prayed  for. 

The  defendants  responded  that  the  court  had  no  authority  to 
issue  the  writ  against  them  on  the  complaint  of  Jonathan  Adam- 
son  and  Benjamin  Jones,  supervisors,  for  the  following,  among 
other  reasons : 

1.  Because  Adamson  and  Jones  are  not  the  whole  board  of  su- 
pervisors of  Whitemarsh  township,  and  do  not,  by  their  petition, 
show  any  legal  right  they  have  to  call  upon  the  defendants  to  do 
the  matters,  &c.,  which  said  writ  commands  them  to  do.  2.  Be- 
cause the  defendants,  as  a  corporation,  have  their  office  and  chief 
place  of  business  in  the  city  of  Philadelphia,  and  have  no  office  or 
chief  place  of  business  in  Montgomery  county,  and  therefore  this 
court  has  no  jurisdiction  or  right  to  issue  a  mandamus  to  them. 
3.  Because  there  are  other  remedies,  &c. 
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The  relators  replied  that  said  court  had  authority  and  jurisdic- 
tion to  issue  said  writ,  and  to  issue  it  against  the  defendants  on 
the  complaint  of  Adamson  and  Jones,  supervisors. 

The  court  below  refused  the  application  for  a  peremptory  man- 
damus, on  the  ground  that  the  plaintiffs  had  other  remedies  which 
they  might  pursue,  and  quashed  the  first  writ  and  proceedings 
under  it. 

G.  R.  Fox,  for  the  plaintiff  in  error. 
Freedley  and  Miles,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  several  Courts  of  Common  Pleas,  the  President 
Judge  being  one,  have  within  their  respective  counties  the  like 
power  with  the  Supreme  Court  to  issue  writs  of  mandamus  to  all 
officers  and  magistrates  elected  or  appointed  in  and  for  the  re- 
spective county,  &c.,  and  to  all  corporations  being  or  having  their 
chief  place  of  business  within  such  county.  Act  of  L4th  June  1836. 
The  jurisdiction  of  the  court  in  the  latter  clause  is  confined  to  two 
classes ;  one  where,  as  for  example,  banks  are  located  in  the  body 
of  the  county  exclusively ;  the  other  as  canals  and  railroads,  where 
they  run  through  two  or  more  counties.  The  words  "  being  in  the 
county"  embrace  the  former,  and  the  latter  is  included  in  the 
words  "  having  their  chief  place  of  business  in  the  county."  The 
latter  part  of  the  section  applies  to  a  case  like  the  present,  where 
the  road  extends  through  several  counties,  and  where  the  place 
of  business  is  necessarily  located  in  one.  It  was  thought  reason- 
able that  the  corporation  should  be  amenable  to  this  high  preroga- 
tive writ  only  in  the  county  where  their  business  was  principally 
transacted.  The  Legislature,  in  pursuance  of  an  enlightened  policy, 
have  shown  a  disposition  by  every  reasonable  enactment  to  encou- 
rage the  construction  of  railroads  and  canals  when  it  can  be  done 
without  interfering  with  the  just  rights  of  others.  We  think  the 
provision  in  question  a  wise  one,  of  which  it  was  the  duty  of  the 
directors  to  avail  themselves,  and  of  which  we  do  not  feel  inclined 
to  deprive  them  by  any  forced  construction.  The  respondent  de- 
nies the  jurisdiction  of  the  court  because  the  office  and  chief  place 
of  business  of  the  company  is  in  the  city  of  Philadelphia,  and  not 
in  the  county  of  Montgomery.  The  averment  is  distinctly  made 
in  the  plea;  it  is  neither  traversed  nor  denied  in  the  replication; 
nor  could  it  be  with  any  regard  to  the  fact.  For  this  reason  we 
think  the  court  was  right  in  giving  judgment  for  the  respondent. 

Several  points  have  been  pressed  by  the  relators  with  great 
force,  supported  by  a  great  weight  of  authority,  but  on  which  we 
think  it  premature  to  give  an  opinion.  It  will  be  time  enough  to 
decide  whether  the  writ  of  mandamus  is  the  proper  remedy  when 
the  cause  is  brought  in  the  appropriate  forum.  It  is  proper  to  add 
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that  we  see  nothing  in  the  objection  that  the  writ  was  issued  in 
the  name  of  Jonathan  Adamson  and  Benjamin  Jones,  supervisors. 
The  township  which  they  represent  have  an  interest  in  the  subject- 
matter  in  controversy,  whether  it  lies  contiguous  to  the  road  which 
was  vacated  or  more  remote  from  it. 

Judgment  affirmed. 


Martin  against  Schoenberger. 

Defendant  guaranteed  to  plaintiff  $3000  commissions  for  transporting  goods 
west  for  defendant,  plaintiff  covenanting  to  forward  no  goods  for  any  other  person 
or  line  for  any  place  west  of  Hollidaysburg.  Plaintiff  cannot  recover  on  the  gua- 
ranty, if  he  forwarded  goods  by  other  lines  as  far  as  Hollidaysburg,  if  their  ulti- 
mate destination  was  for  places  west  of  Hollidaysburg. 

A  person  cannot  recover  for  part  performance  of  an  entire  contract,  where  he 
has  failed  m  the  performance  on  his  part. 

THE  opinion  of  this  Court,  which  states  the  facts  of  this  case, 
was  delivered  by 

BURNSIDE,  J. — The  parties  in  this  case,  on  the  13th  March  1839, 
entered  into  a  written  agreement,  by  which  the  plaintiff  was  to 
receive  goods  at  his  depot  on  Willow  street  corner  of  Front,  and 
forward  them  per  the  Reliance  Transportation  Company  during 
the  coming  season  at  certain  prices;  the  goods  received  at  his 
depot  and  shipped  on  board  of  boats  at  Schuylkill,  for  groceries 
and  goods  paying  a  lower  rate  of  freight  $1  per  2000  Ibs.,  for  dry- 
goods  and  all  goods  paying  a  higher  rate  of  freight  $2,  and  to 
receive  goods  coming  from  the  west  from  the  boats  on  the  Schuyl- 
kill and  deliver  them  at  his  depot  on  the  Delaware  or  ship  them 
on  board  a  vessel  at  his  wharf  for  50  cents  per  2000  Ibs.,  unless  the 
rates  of  freight  from  Philadelphia  to  Pittsburgh  should  be  reduced 
to  a  lower  price  than  $1  per  100  Ibs.  for  groceries  and  $1.25  per 
100  Ibs.  on  merchandise,  when  a  new  arrangement  was  to  be  en- 
tered into.  Also  for  goods  sent  by  the  Reliance  Transportation 
Company  from  their  warehouse  in  Market  street  (to  be  shipped 
from  Schuylkill)  if  accompanied  by  the  list  of  the  goods  and  weights 
attached,  for  those  destined  for  any  place  west  of  Hollidaysburg 
75  cents  per  2000  Ibs.,  and  for  those  destined  for  Hollidaysburg 
or  any  place  intermediate  50  cents  per  2000  Ibs.  Martin  was  to 
receipt  for  goods  and  furnish  copies  to  transmit  by  mail  to  the 
agent  of  the  Reliance  Transportation  Company  at  Pittsburgh ; 
to  keep  a  record  of  all  goods  shipped,  with  rates  of  freight  annex- 
ed, in  such  way  as  the  Reliance  Transportation  Company  may 
direct. 
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The  plaintiff  was  to  direct  the  loading  and  starting  of  all  boats 
loaded,  and  to  prefer,  in  loading,  the  boats  selected  by  the  Reliance 
Transportation  Company,  unless  where  goods  were  on  hand  over 
24  hours  and  no  such  boat  in  port,  when  he  might  engage  any 
other  boat  in  port.  Martin  engaged  to  forward  no  goods  for  any 
other  person  or  line  for  any  place  west  of  Hollidaysburg,  but  he 
reserved  the  right  of  landing  and  delivering  to  owners  or  con- 
signees any  goods  arriving  from  New  York,  Baltimore  or  else- 
where. The  plaintiff  was  to  render  an  account  of  advances  and 
commissions  monthly ;  and  the  Reliance  Transportation  Company 
guaranteed  to  Martin  business  to  the  amount  of  $3000  for  com- 
missions, and  to  furnish  the  necessary  books,  blanks,  stationery* 
&c.,  to  pay  freight  on  goods  going  west  to  the  boatman  at  Holli- 
daysburg,  and  on  goods  coming  east  at  Philadelphia.  The  Reliance 
Transportation  Company  to  pay  the  account  of  Jacob  Martin  when 
presented  monthly  and  found  correct. 

The  action  was  brought  for  the  guaranty,  the  commissions  only 
amounting  to  about  $600,  which  had  been  paid ;  and  the  plaintiff 
declared  in  case,  setting  out  the  agreement,  and  averring,  as  he 
was  bound  to  do,  that  he  had  faithfully  kept  and  performed  his 
part  of  the  agreement.  On  the  trial  it  clearly  appeared  from  the 
plaintiff's  books  and  by  witnesses  that  the  plaintiff  shipped  goods 
by  other  conveyances  than  the  Reliance  Line,  and  that  he  for- 
warded goods  to  many  persons  and  places  west  of  Hollidaysburg. 
The  Judge  of  the  District  Court  instructed  the  jury  that  if  the 
plaintiff  during  the  season  forwarded  goods  by  other  lines  as  far 
as  Hollidaysburg,  if  the  ultimate  destination  of  the  goods  was  for 
places  west  of  Hollidaysburg,  the  plaintiff  could  not  recover  on 
the  guaranty.  If  the  suit  had  been  for  the  commissions,  or  if  he 
was  claiming  for  his  services  actually  performed,  his  case  might 
be  different.  But  as  this  suit  was  urged  on  the  ground  of  the 
guaranty,  the  plaintiff  could  not  recover  if  he  violated  his  agree- 
ment in  forwarding  goods  contrary  to  its  terms.  This  is  the  prin- 
cipal error  complained  of,  the  plaintiff's  counsel  contending  the 
case  should  have  been  submitted  to  the  jury,  as  in  Steigleman  v. 
Jeffries,  (1  Serg.  4*  Rawle  477),  as  a  question  of  defalcation. 

On  the  other  hand  it  was  contended  he  was  bound  to  aver  and 
prove  performance,  and  if  he  failed  in  that,  he  could  not  recover; 
and  so  has  the  law  ever  been  held  in  Pennsylvania.  Questions  of 
this  kind  are  of  frequent  occurrence  and  of  great  practical  impor- 
tance. To  permit  a  man  to  recover  for  part  performance  of  an 
entire  contract,  or  to  permit  him  to  recover  on  his  agreement 
where  he  has  failed  to  perform,  would  tend  to  demoralize  the 
whole  country.  If  the  law  were  so,  a  man  would  just  perform  as 
much  of  his  contract  as  would  suit  his  convenience  or  cupidity ; 
all  faith  and  fair  dealing  would  be  at  an  end,  and  all  confidence 
Iv -tween  man  and  man  would  be  destroyed.  The  law  is  settled 
in  Harris  v.  Ligget,  (1  Watts  fy  Serg.  201),  that  he  who  has  per- 
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formed  a  special  agreement  to  do  a  particular  thing  may  recover 
the  stipulated  price  of  it  by  an  action  of  indebitatus  assumpsit,  and 
use  the  agreement  as  evidence  of  the  amount  of  compensation  due. 
But  if  there  be  but  part  performance  by  the  plaintiff  of  his  part 
of  the  contract,  he  cannot  recover.  So  in  Shaw  \.  Turnpike  Com- 
pany, (2  P.  R.  25.4;  3  Ibid.  445),  where  a  contract  is  entire,  be- 
fore any  recovery  can  be  had  of  the  consideration  money,  the 
plaintiff  must  prove  that  he  has  performed  or  is  ready  to  perform 
his  part  of  the  contract,  or  that  the  performance  was  prevented 
by  the  defendant.  The  Judge  properly  held  to  the  written  con- 
tract, and  he  instructed  the  jury,  as  he  ought  to  have  done,  that 
if  they  found  the  plaintiff  had  violated  his  engagements,  he  could 
not  recover.  No  plaintiff  ought  ever  to  be  permitted  to  recover 
for  part  performance  of  his  engagements,  unless  prevented  by  the 
defendant  from  performing,  or  so  trifled  with,  that  it  becomes  his 
duty  to  declare  the  contract  at  an  end. 

There  is  but  one  other  question  worth  noticing.  The  plaintiff 
objected  to  the  defendant's  evidence  and  the  examination  of  his 
own  books,  because  he  had  not  received  notice  of  the  matter.  The 
defendant's  defence  was  not  defalcation.  The  court  below  were 
the  best  judges  of  their  own  rules.  The  plaintiff  was  bound  to 
make  out  his  case ;  and  we  incline  to  the  opinion  the  evidence  was 
admissible  under  the  general  issue,  and  cannot  reverse  on  that 
ground  after  a  full  trial  on  the  merits. 

Judgment  affirmed. 


Whitesell  against  Crane. 

In  a  suit  to  recover  the  value  of  a  trunk  lost  from  a  stage-coach,  the  plaintiff  is 
competent  to  prove  the  contents  of  his  trunk,  and  the  value  of  the  articles  com- 
posing them. 

A  mere  service  of  a  subpoena  on  a  witness  residing  within  40  miles  of  the  court 
will  not  authorize  his  deposition  to  be  read  in  evidence  in  the  cause :  the  party 
must  bring  him  in  by  attachment  if  he  can. 

Parol  evidence  is  admissible  to  show  the  contents  of  a  handbill  put  up  in  a 
stage-office  four  years  before,  containing  .a  notification  of  limited  responsibility. 

Evidence  of  the  usual  course  of  a  stage-office  for  passengers  to  call  there  and 
have  their  names  registered  in  the  stage-book  and  where  they  were  to  be  called 
for,  is  evidence  to  affect  a  party  with  notice. 

The  printed  conditions  of  a  line  of  public  coaches  are  sufficiently  made  known 
to  passengers  by  being  pasted  up  at  the  place  where  they  book  their  names. 

ERROR  to  the  Common  Pleas  of  Northampton  county. 
This  was  an  action  brought  by  Franklin  L.  Crane  against  An- 
drew Whitesell  and  others,  to  recover  the  value  of  a  trunk  and  its 
vin.  —  47 
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contents.  It  appeared  that,  in  October  1838,  the  plaintiff  and  wife 
took  passage  from  Philadelphia  to  Easton,  the  residence  of  the 
plaintiff,  in  a  stage-coach  of  the  defendants.  Their  baggage,  con- 
sisting of  one  trunk,  was  placed  in  the  boot,  which  was  securely 
fastened.  On  their  arrival  at  Doylestown  the  trunk  was  gone, 
and  from  the  evidence  it  would  seem  to  have  been  stolen. 

1.  The  plaintiff,  Crane,  was  offered  to  prove  the  contents  of  his 
trunk,  and  the  value  of  the  articles  composing  them.    The  defend- 
ants objected  on  the  ground  of  interest,  but  the  court  overruled 
the  objection  and  admitted  the  witness,  and  the  defendants  ex- 
cepted. 

2.  The  plaintiff  read  a  subpoena  for  Owen  Rice  to  appear  and 
testify,  with  an  ex  parte  affidavit  endorsed  thereon  as  to  the  ser- 
vice of  the  same,  and  offered  in  evidence  the  deposition  of  Rice, 
taken  under  a  rule  of  court.     The  defendants  objected  to  this  evi- 
dence, 1.  Because  the  ex  parte  affidavit  of  service  of  the  subpoena 
was  not  sufficient.     2.  That  Rice  was  living  at  the  Crane  Iron 
Works,  only  16  miles  from  Easton  (place  of  trial),  and  that  due 
diligence  had  not  been  used  to  procure  his  attendance.    The  court 
overruled  the  objections,  and  admitted  the  deposition  to  be  read, 
and  the  defendants  excepted. 

Several  agents  of  the  defendants  testified  that  in  1838  they  had 
put  up  the  handbills  of  the  defendants  in  all  the  taverns  and  stage- 
offices  in  Easton,  and  distributed  them  throughout  all  the  routes. 
They  were  also  posted  up  in  the  stage-office  of  the  defendants  in 
Philadelphia,  upon  the  side  of  the  wall,  up  against  the  wall  fairly, 
so  that  any  one  coming  in  might  see  them.  Some  parts  were  in 
large  type,  some  in  small.  That,  shortly  before  the  trial,  in  April 
1844,  they  had  searched  for  these  bills  in  the  present  office  of  the 
defendants  in  Philadelphia,  but  could  not  find  them.  The  old  office 
was  then  occupied  as  a  fancy  dry-goods  store.  They  had  also 
searched  for  them  at  Easton  without  success. 

3.  The  defendants  then  offered  to  prove  by  witnesses  the  contents 
of  handbills  put  up  in  1838,  and  that  they  contained  a  distinct 
notification,  in  conspicuous  characters,  that  "  all  baggage  was  at 
the  risk  of  the  owners."     The  plaintiff  objected  to  this  evidence ; 
the  court  overruled  it,  and  the  defendants  excepted. 

4.  The  defendants  then  offered  to  prove  by  witnesses,  who  tra- 
velled in  the  said  line  of  stages  before  and  about  the  time  of  the 
alleged  loss  of  the  plaintiff's  trunk,  the  fact  of  such  handbills  being 
up  at  divers  places  on  the  route,  and  at  Philadelphia  and  Easton, 
containing  the  notification  above  stated — "  all  baggage  at  the>  risk 
of  the  owners" — and  that  it  was  notorious  to  all  persons  passing 
and  repassing  in  the  stages.     The  plaintiff  objected;   the  court 
rejected  the  evidence,  and  the  defendants  excepted. 

5.  The  defendants  then  offered  to  prove  by  witnesses  the  usual 
manner  in  which  the  names  of  the  passengers  in  this  line  of  stages 
were  entered,  and  the  passengers  called,  to  wit :  "  that  the  pas- 
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sengers  called  at  the  stage-office,  and  had  their  names  registered 
in  the  stage-book,  with  the  places  mentioned  in  the  margin  where 
they  were  to  be  called  for."  The  plaintiff  objected ;  the  court 
overruled  the  evidence,  and  the  defendants  excepted. 

6.  The  defendants  then  again  offered  to  prove  the  matters  con- 
tained in  the  3d  and  4th  bills  of  exception.  The  plaintiff  objected ; 
the  court  overruled  the  evidence,  and  the  defendants  excepted. 

The  defendants  requested  the  court  to  charge  "  that  the  plain- 
tiff's own  oath  as  to  the  quantity  and  value  of  the  contents  of  the 
trunk  is  insufficient,  alone,  to  satisfy  the  jury  of  that  value."  An- 
swer. The  plaintiff's  own  oath  is  evidence  as  to  the  quantity  and 
value  of  the  articles  in  the  trunk.  It  is  not  conclusive  evidence. 
The  quantity  and  value  are  facts  for  your  decision,  and  if  there  is 
nothing  in  the  case  which  makes  you  distrust  the  truth  of  the 
plaintiff's  own  oath,  it  would  be  sufficient  alone  to  satisfy  you 
both  as  to  the  quantity  and  value  of  the  contents  of  the  trunk. 

Errors  assigned : 

1.  In  receiving  the  evidence  mentioned  in  the  1st  bill  of  ex- 
ceptions. 

2.  In  admitting  the  deposition  of  Rice. 

3.  In  rejecting  the  evidence  mentioned  in  the  3d,  4th,  5th  and 
6th  bills  of  exception. 

4.  In  their  answer  to  defendants'  point. 

W.  A.  Porter  and  /.  M.  Porter,  for  plaintiff  in  error. 

The  plaintiff  was  competent  to  prove  the  contents  of  his  trunk, 
but  not  their  value.  That  might  have  been  proved  by  others. 
Clark  v.  Spence,  (10  Watts  335) ;  Bingham  v.  Rogers,  (6  Watts  fy 
Serg.  500). 

Service  of  the  subpoena  was  not  sufficient  to  make  the  deposi- 
tion evidence.  There  might  have  been  an  understanding  that  the 
witness  was  not  to  attend.  The  party  should  have  had  him  brought 
in  on  an  attachment. 

That  the  handbills  put  up  in  the  office  were  sufficient  to  affect 
the  plaintiff  with  notice,  they  cited  2  Stark.  Ev.  288 ;  4  Burr. 
2298 ;  2  Amer.  Com.  L.  545 ;  2  Watts  <$>  Serg.  230 ;  2  M.  $  S.  2 ; 
1  Stark.  R.  72 ;  4  Whart.  482 ;  5  Rawle  188. 

Reeder,  contra. 

The  object  of  proving  contents  is  to  judge  of  their  value.  At 
all  events,  the  plaintiff  must  show  their  state,  quality,  condition, 
&c. ;  and  their  value  is  but  an  inference  from  these.  In  Clarke  v. 
Spence  and  Bingham  v.  Rogers,  the  plaintiff  was  allowed  to  prove 
value. 

The  affidavit  of  service  of  the  subpoena  is  the  usual  practice, 
and  sufficient  to  satisfy  the  court  that  it  has  been  served.  16 
Serg.  #  Rawle  220;  1  P.  R.  320. 
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Clear  and  explicit  notice  of  the  contents  of  the  handbills  must 
be  shown  to  the  plaintiff.  Chitt.  Con.  489 ;  9  Wend.  9. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  On  the  ground  of  necessity,  the  plaintiff  was 
competent  not  only  to  specify  the  articles  contained  in  the  trunk, 
but  to  prove  the  value  of  them.  Book  entries  by  the  party's  own 
hand  are  evidence,  not  only  of  sale  and  delivery,  but  also  of  price, 
which  is  a  part  of  the  contract.  Originally  such  entries  were 
allowed  to  prove,  perhaps,  no  more  than  delivery;  but  experience 
induced  the  courts  to  go  further.  Yet  the  value  of  merchandise, 
bearing,  as  it  does,  a  determinate  price  in  the  market,  might  be 
more  readily  estimated  from  description  than  the  more  uncertain 
value  of  clothing  in  every  degree  of  wear,  which  the  owner  would 
be  better  able  to  estimate  than  a  disinterested  witness,  who  must, 
after  all,  found  his  judgment  on  the  description  which  the  owner 
may  choose  to  give.  Why  trust  to  his  data,  and  not  to  his  esti- 
mate ?  It  is  as  easy  to  give  a  false  description  as  to  overstate  the 
value.  The  plaintiff's  testimony,  therefore,  was  properly  re- 
ceived. 

But  the  deposition  of  the  witness,  who  was  within  sixteen  miles 
of  the  court-house,  ought  to  have  been  ruled  out.  The  rule  of  the 
Common  Pleas  in  regard  to  it  is  a  fragment  of  a  most  excellent 
system,  established  by  the  presidents  of  the  judicial  districts  at 
the  organization  of  the  county  courts  under  the  constitution  of 
1790 ;  and  this  part  of  it  has  been  preserved  entire  until  the  pre- 
sent day.  Indeed,  it  was  taken  from  the  rule  of  this  court,  which 
is  still  in  force,  and  depositions  under  it  have  always  been  deemed 
provisional  and  secondary.  In  days  gone  by,  the  superiority  of 
an  examination  in  the  face  of  the  court  and  jury  was  justly  appre- 
ciated, and  I  will  'not  dwell  on  it;  but  to  prevent  truth  and  jus- 
tice from  being  sacrificed  to  indolence  and  want  of  preparation, 
or  something  worse,  it  is  our  business  to  preserve  at  least  the  re- 
membrance of  it.  These  depositions  have  invariably  been  received 
as  substitutes  for  present  examination  only  when  it  was  unattain- 
able without  a  too  great  expenditure  of  money  or  trouble;  and 
the  party  has  always  been  required  to  produce  the  witness,  if  he 
were  able  to  attend,  and  within  the  compass  of  forty  miles.  Was 
it  in  the  plaintiff's  power  to  produce  him  1  It  is  not  pretended 
that  he  could  not  have  been  compelled  to  attend ;  and  why  was 
he  not  ?  When  a  party  would  prefer  the  deposition  of  his  witness 
to  an  examination  of  him  in  court — and  there  are  loo  many  in- 
stances of  such  preference — the  mere  service  of  a  subpoena  ought, 
obviously  not  to  stand  for  an  excuse  for  his  absence.  If  it  were 
allowed,  causes  would,  for  the  most  part,  be  tried  on  depositions 
only;  for  few  witnesses  would  attend  of  choice.  It  is  easy  to 
serve  a  subpoena  ;  and  easier  still  to  make  the  witness  comprehend 
that  his  attendance  is  not  desired.  Even  where  a  party  has  acted 
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with  good  faith,  he  is  chargeable  with  laches  if  he  do  not  have  a 
defaulting  witness  brought  in  on  attachment.  A  proper  ground, 
therefore,  was  not  laid. 

The  other  exceptions  are  to  the  exclusion  of  evidence  to  prove 
conditions  contained  in  handbills,  conspicuously  placed  in  the 
stage-offices  at  Easton  and  Philadelphia,  and  put  up  in  taverns 
along  the  route,  one  of  which  was  said  to  be  exemption  from  risk 
for  luggage,  and  to  prove  the  course  of  the  office  in  regard  to 
booking  the  names  of  passengers,  in  order  to  raise  a  presumption 
of  notice. 

The  evidence  of  destruction  was  sufficient.  Of  all  documents, 
a  handbill  is  the  most  fugitive  and  perishable.  Who  ever  knew 
such  a  thing  to  be  preserved,  as  required  in  this  instance,  for  four 
years?  Pasted  on  an  outside  wall,  it  is  destroyed  by  the  elements; 
in  the  bar-room  of  a  tavern,  by  those  who  light  cigars ;  and  in  an 
office,  by  the  next  occupant.  The  apartment  in  which  the  office 
of  the  defendants  had  been  kept  in  Philadelphia  was  used  as  a 
dry-goods  store  at  the  time  of  the  search ;  and  it  is  probable  the 
office  at  Easton  had  undergone  a  similar  transformation.  In  these 
circumstances,  to  require  the  original  to  be  produced,  or  its  de- 
struction to  be  positively  proved,  would  be  unreasonable ;  and  the 
proposed  evidence  of  contents  ought  to  have  been  received. 

Evidence  of  the  course  of  the  office  was  competent  to  affect  the 
plaintiff  with  notice.  It  was  held,  in  Mesnard  v.  Aldridge,  (3 
Esp.  271),  that  the  printed  conditions  of  an  auction  are  sufficiently 
made  known  to  bidders  by  being  pasted  up  in  the  auction-room ; 
and  the  printed  conditions  of  a  line  of  public  coaches  are,  with 
equal  reason,  sufficiently  made  known  to  passengers  by  being 
pasted  up  at  the  place  where  they  book  their  names.  It  is  their 
business  to  take  notice  of  regulations  which  are  sufficiently  noto- 
rious by  being  published  there,  without  requiring  the  book-keeper 
to  repeat  to  each  that  luggage  is  at  the  risk  of  the  owner.  They 
are  bound  at  all  events;  and  though  a  servant  be  sent  to  the 
office,  constructive  notice  to  him  is  notice  to  his  principal. 

There  is  no  apparent  error  in  the  charge ;  but  as  the  cause  will 
be  tried  on  evidence  which  will  probably  present  a  different  case, 
it  has  not  been  thought  proper  to  examine  the  points  in  detail. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
vin.  —  2o 
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Pairo  against  The  American  Insurance  Company. 

The  prothonotary  can  receive  a  fee  of  75  cents  for  issuing  a  venire  only  for  the 
term  at  which  the  cause  is  tried,  though  it  may  have  been  repeatedly  before  on 
the  trial  list 

ON  the  taxation  of  the  bill  of  costs  in  this  case,  the  question 
was,  whether  a  fee  of  75  cents  for  issuing  a  venire  is  chargeable 
by  the  prothonotary  for  every  time  a  cause  is  on  the  trial  list,  be- 
sides the  term  at  which  the  cause  is  tried,  under  the  6th  section 
of  the  Act  of  22d  February  1821,  allowing  for  "  issuing  venire  in 
each  case  when  tried  by  a  jury,  75  cents." 

Hubbell  for  the  defendant. 
Tilghman,  contra. 

The  Court  decided  that  only  one  fee  was  allowable. 


Mertz's  Case. 

A  person  convicted  in  the  Quarter  Sessions  of  Philadelphia  county  for  keeping 
a  tippling-house,  and  sentenced  to  pay  a  fine  of  $50  and  stand  committed,  is  not 
entitled  to  be  discharged  at  the  end  of  one  month  without  paying  the  fine. 

THE  prisoner,  John  T.  Mertz,  was  brought  up  on  habeas  corpus. 
and  Brightly  moved  for  his  discharge.  The  prisoner  was  convicted 
in  the  Quarter  Sessions  of  Philadelphia  county,  on  the  8th  March 
1845,  on  an  indictment  for  keeping  a  tippling-house,  and  sentenced 
to  pay  a  fine  of  $50  and  costs,  and  stand  committed  until  the  sen- 
tence was  complied  with.  The  indictment  charged  that  "  he  sold 
and  retailed  less  than  one  quart  of  rum,  wine,  brandy  and  other 
spirituous  liquors,  then  and  there  delivered  at  one  time  and  to  one 
person  and  to  more  than  one  person,  without  having  first  obtained 
license  agreeably  to  law  for  that  purpose,  contrary  to  the  form  of 
the  Act  of  Assembly,  &c." 

Brightly,  for  the  relator,  contended  that  the  conviction  was 
under  the  Act  of  27th  January  1819,  relating  to  the  city  and  county 
of  Philadelphia,  by  the  1st  section  of  which  the  fine  is  fixed  at  $50. 
and  the  alternative  is  to  pay  the  fine,  or,  if  unable,  to  be  commit 
ted  for  any  time  not  exceeding  one  month.  The  prisoner  wa» 
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unable  to  pay  the  fine,  but  had  served  out  the  month,  and  was 
therefore  entitled  to  be  discharged. 

/.  A.  Phillips,  contra.  The  Act  of  1819  is  virtually  repealed 
by  the  general  Act  on  the  subject  passed  the  llth  March  1834, 
and  it  was  under  this  Act  the  sentence  was  passed.  The  25th 
section  provides  that  if  any  person  shall  sell  less  than  one  quart  of 
spirituous  or  vinous  liquors,  to  be  delivered  at  one  time  to  one  or 
more  persons,  without  having  first  obtained  a  license  agreeably  to 
law  for  that  purpose,  such  person  shall  be  liable  to  indictment,  and 
on  conviction  thereof  shall  forfeit  and  pay  for  every  such  offence 
a  sum  not  exceeding  $100.  He  must  therefore  stand  committed 
till  his  fine  is  paid.  If  unable  to  pay  it,  provision  is  made  by  the 
47th  section  of  the  Insolvent  Act  of  16th  June  1836  for  his  dis- 
charge after  being  confined  three  months.  The  Act  of  1819  is 
repealed  by  the  intermediate  Act  of  7th  April  1830,  the  provisions 
of  whose  9th  section  correspond  with  those  of  the  Act  of  1834. 

Per  Curiam. — Prisoner  remanded. 


Chew's  Case. 

Since  the  Act  of  29th  March  1832,  the  Supreme  Court  have  no  power  to  take 
bail  on  appeal  from  the  Orphans'  Court.  This  power  is  vested  exclusively  in  the 
latter  court, 

SERGEANT,  J. — A  petition  has  been  presented  to  this  court  by 
Benjamin  Chew,  stating  that  the  Orphans'  Court  for  the  county 
of  Philadelphia  had  required  from  him,  as  one  of  the  executors  of 
Benjamin  Chew,  deceased,  bail  on  appeal  to  this  court  in  the  sum 
of  $50,000,  which  he  alleges  to  be  excessive,  and  prays  the  inter- 
ference of  this  court  to  hear  the  case  and  determine  and  take  the 
proper  amount  of  bail. 

It  is  very  clear  that  this  court  has  no  jurisdiction  to  interfere  in 
the  matter.  The  provisions  of  the  59th  section  of  the  Act  of  29th 
March  1832,  give  the  power  exclusively  to  the  Judges  of  the  Or- 
phans' Court.  It  provides  that  the  party  appealing  shall  give 
security  by  recognizance  with  sufficient  surety  in  the  Orphans' 
( 'ourt  or  before  one  of  the  judges  thereof.  No  such  power  is  vested 
in  this  court  or  its  Judges.  By  a  general  provision  of  the  7th  sec- 
tion of  the  Act  of  llth  March  1809,  the  Judges  of  this  court,  as 
well  as  the  courts  below,  might  formerly  take  bail  in  error  or  on 
appeals ;  but  the  substitution  in  the  Orphans'  Court  Act  of  1832, 
of  a  specific  provision  as  to  appeals  from  that  court,  vesting  the 
power  in  the  Judges  of  that  court  alone,  seems  to  have  altered  the 
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former  law  so  far  as  respects  the  Orphans'  Court ;  and  by  the  61st 
section  of  the  Act  of  1832,  such  part  of  any  former  law  as  is  al- 
tered by  that  Act  is  repealed. 

Petition  dismissed. 


Mertz  against  Detweiler. 

In  a  suit  against  a  physician  for  malpractice  whereby  the  plaintiff  lost  his  leg, 
Held, 

1.  It  being  shown  that  other  medical  men  had  been  called  in  for  a  consultation 
without  invitation  or  notice  to  the  defendant,  a  medical  witness  for  the  plaintiff 
might  be  asked  by  the  defendant  as  to  the  practice  of  physicians  in  regard  to  con- 
sultations. 

2.  The  witness  could  not  be  asked  as  to  the  measure  of  the  defendant's  respon- 
sibility for  his  patient,  not  being  a  subject  of  professional  skill. 

3.  Nor  is  testimony  admissible  on  the  part  of  the  defendant  as  to  his  general 
skill. 

4.  The  nature  and  properties  of  the  powders  employed  by  the  defendant  in  the 
case,  were  proper  questions  to  medical  witnesses  called  by  the  plaintiff. 

5.  The  declarations  of  a  prochein  amy  for  the  plaintiff  made  before  the  writ 
purchased,  are  not  admissible  on  behalf  of  the  defendant 

ERROR  to  the  Common  Pleas  of  Northampton  county,  in  which 
a  verdict  and  judgment  were  rendered  for  the  defendants. 

This  was  an  action  on  the  case  brought  by  Henry  Mertz  by  his 
next  friend  Jacob  Mertz  against  Henry  Detweiler  and  Charles 
Detweiler  for  malpractice  as  physicians,  per  quod  the  plaintiff  lost 
his  leg.  The  case  came  up  on  bills  of  exception  to  evidence. 

The  plaintiff  proved  that  a  consultation  was  held  by  several 
physicians  at  the  request  of  the  plaintiff's  father,  who  examined 
the  plaintiff's  leg  after  it  had  proceeded  to  mortification  under  the 
attendance  of  the  defendants.  A  witness  for  the  plaintiff  (a  phy- 
sician) stated  that  Dr  Detweiler  was  not  invited  to  attend  this 
consultation.  The  defendants  then  asked  the  following  questions : 
What  is  the  practice  of  physicians  in  regard  to  consultations  ?  Is 
it  considered  fair  to  exclude  a  physician,  who  has  had  the  charge 
of  a  case  formerly,  from  the  consultation  ?  To  this  the  plaintiff 
objected,  but  the  court  admitted  it  and  sealed  an  exception. 

A  witness  for  the  plaintiff  (a  physician)  stated  that  if  the  physi- 
cian had  ordered  the  patient  to  remain  quiet  and  he  ran  about, 
the  conduct  of  the  patient  would  not  be  proper.  Whereupon  the 
defendants  asked  the  witness,  "  If  the  patient  thus  behaves,  is  the 
physician  responsible  for  what  happens  to  the  wound,  or  for  the 
termination  of  the  case?"  To  which  the  plaintiff  objected,  but  the 
court  admitted  the  question  and  the  plaintiff  excepted. 

The  plaintiff  asked  the  witness,  "  What  are  the  component  parts 
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of  medicines  usually  called  No.  1  and  2  in  Dr  Detweiler's  prac- 
tice?" To  this  the  defendants  objected,  and  the  court  overruled  the 
question  and  sealed  an  exception. 

The  plaintiff  then  asked,  "  Are  or  are  not  in  Homcepathic  prac- 
tice the  medicine  No.  1  and  2  white?"  Also,  "Are  or  are  not 
powders  No.  1  and  2  cooling  powders?"  The  defendants  objected, 
the  court  overruled  the  questions  and  sealed  bills  of  exception. 

The  defendants  called  a  physician,  and  proposed  to  prove  by 
him,  "  that  he  knows  Dr  Henry  Detweiler — that  he  had  practised 
with  him  as  a  surgeon — and  his  skill  and  character  as  a  surgeon." 
The  court  admitted  the  testimony  after  the  plaintiff's  objection 
and  sealed  an  exception. 

The  defendants  further  offered  in  evidence  the  opinion  of  the 
witness  in  regard  to  Dr  H.  Detweiler's  knowledge  of  surgery  and 
anatomy,  derived  from  conversations  had  with  Dr  Detweiler  on 
surgical  and  anatomical  subjects.  The  plaintiff  objected,  the  court 
admitted  the  evidence  and  sealed  an  exception. 

The  defendants  offered  to  prove  that  a  witness  said  to  Jacob 
Mertz  he  should  try  and  settle  it  with  Dr  Detweiler ;  it  would 
cost  him  a  good  deal  of  money  if  he  went  to  court  with  it.  He 
said  it  would  not  cost  him  anything;  the  doctors  would  help  him 
through.  Also  by  another  witness  that  J.  Mertz  said  he  would 
put  it  in  law  and  the  doctors  would  work  it  through.  In  the  con- 
versation the  names  of  Dr  Stout  and  Dr  Martin  (two  of  the  plain- 
tiff's witnesses)  were  mentioned.  This  was  in  Mertz's  house  the 
day  after  the  leg  was  taken  off.  The  court  admitted  the  evidence 
after  the  plaintiff's  objection  and  sealed  an  exception. 

The  bills  of  exception  were  the  subject  of  the  errors  assigned. 

W.  A.  Porter,  for  the  plaintiff  in  error,  referred  to  3  Burr.  1918 ; 
9  Bingh.  333 ;  5  Barn,  fy  Atd.  840 ;  1  Holt's  Cas.  283 ;  7  Wend. 
79;  1  Phil.  Ev.  290;  Greenl  Ev.  61,  491;  1  Green  232;  10 
Serg.  $  Rawle  60;  2  Bos.  $  P.  532;  6  Cow.  673;  Greenl.  Ev. 
201,  204,  210. 

A.  E.  Browne,  contra,  cited  13  Serg.  6f  Rawle  132;  5  Binn. 
488;  2  Stark.  Ev.  313;  1  Ibid.  548;  1  Stra.  548;  2  Ibid.  1026. 

PER  CURIAM.  —  Under  the  circumstances  of  the  case,  evidence 
of  the  "  practice  of  physicians  in  regard  to  consultations,"  was 
properly  admitted.  It  had  been  testified  that  the  medical  gentle- 
men called  in  by  the  plaintiff's  father  had  met  in  consultation 
without  notice  to  the  defendant  who  was  the  attending  physician, 
or  desiring  his  presence ;  and  they  were  produced  as  the  plaintiff's 
witnesses.  The  fact  that  they  had  not  extended  to  him  the  custo- 
mary courtesy  due  to  the  occasion,  therefore,  was  a  circumstance, 
though  a  slight  one,  tending  to  show  that  their  minds  were  biassed 
against  him. 

vin.  —  48  2  o  * 
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But  the  measure  of  a  physician's  responsibility  for  his  patient 
is  not  a  subject  of  professional  skill.  Whether  the  patient's  im- 
prudence in  disregarding  directions  led  to  an  aggravation  of  the 
disease  may  be  otherwise;  but  it  requires  no  medical  skill  to  de- 
termine that  a  man  is  not  chargeable  with  the  consequences  of 
another's  act ;  and  the  question  allowed  to  be  put  belonged  not 
so  much  to  medicine  as  to  morals.  Besides  being  irrelevant,  these 
fishing  questions  always  contain  a  concealed  argument  which  it 
would  be  improper  for  the  witness  to  endorse.  The  answer  ought 
not  to  have  been  received. 

Of  the  same  stamp  was  the  testimony  of  the  defendant's  general 
skill,  which  was  clearly  irrelevant.  It  was  not  that,  but  his  treat- 
ment of  the  particular  case,  with  which  the  jury  had  to  do.  If  the 
latter  was  notoriously  bad,  of  what  account  would  be  his  abstract 
science,  or  treatment  of  other  cases?  It  may  be  said  that  his 
general  qualifications  might  serve  to  shed  light  on  the  propriety 
of  his  practice  in  this  particular  instance;  but  it  is  light  which 
would  be  less  likely  to  lead  to  a  sound  conclusion  than  to  lead 
astray.  The  jury,  assisted  by  the  opinions  of  medical  witnesses, 
would  be  better  able  to  judge  of  the  treatment  from  the  treatment 
itself  than  from  the  more  remote  consideration  of  the  defendant's 
professional  reputation,  which  was  consequently  not  the  best  evi- 
dence of  which  the  case  was  susceptible. 

The  nature  and  properties  of  the  powders  employed  by  the  de- 
fendant in  the  particular  instance,  were  subjects  of  medical  in- 
quiry, and  proper  for  the  medical  witnesses  as  experts.  The 
questions  put  to  them  on  that  head  ought  to  have  been  answered. 

But  the  matter  which  was  probably  most  prejudicial  to  the 
plaintiff  in  the  estimation  of  the  jury,  was  the  evidence  to  prove 
the  declarations  of  his  prochein  amy,  before  he  had  acted  as  such, 
that  "  the  doctors  would  help  him  through,"  or  that  "  the  doctors 
would  work  it  through."  The  plaintiff  would  have  little  chance 
if  the  testimony  of  his  most  material  witnesses  were  put  down  to 
the  account  of  professional  jealousy.  But  according  to  the  testi- 
mony, these  declarations  were  made  before  the  writ  was  pur- 
chased, and  when  the  prochein  amy  had  no  other  concern  in  the 
contest  than  every  father  has  in  the  welfare  of  his  child ;  and  that 
they  were  not  competent  for  that  reason,  is  stated  as  an  element- 
ary principle  in  Greenleaf's  Evidence  (page  211),  a  book  whose 
accuracy  is  surpassed  only  by  its  usefulness.  As  admissions  or 
confessions,  therefore,  these  declarations  were  incompetent. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Penrose  against  Pawling. 


A  plaintiff  who  is  nonsuited  after  an  appeal  by  the  defendant  from  an  award 
of  arbitrators,  must  refund  the  costs  of  the  appeal  which  the  defendant  had  paid 
on  appealing  ;  and  that  is  the  case,  although  the  plaintiff  sues  as  administrator. 

ERROR  to  the  Common  Pleas  of  Montgomery  county. 

The  following  case  was  stated  for  the  opinion  of  the  court  in 
the  nature  of  a  special  verdict,  either  party  to  have  the  right  to  a 
writ  of  error  ; 

To  November  Term  1837,  No.  34.  George  H.  Pawling,  the 
defendant  in  this  case,  as  administrator  of  Thomas  Ferguson,  de- 
ceased, brought  an  action  on  the  case  in  assumpsit  in  the  Common 
Pleas  of  Montgomery  county,  against  Morris  Penrose,  executor  of 
the  last  will  and  testament  of  Samuel  Penrose  deceased,  the  plain- 
tiff above  named,  which  action,  at  the  instance  of  and  upon  a  rule 
entered  by  Pawling  as  administrator  as  aforesaid,  was  referred  to 
arbitrators,  under  the  Act  of  June  16,  1836,  who,  on  the  8th  May 
1838,  reported  in  favour  of  the  then  plaintiff  $173.97,  with  costs 
of  suit.  On  the  14th  May  1838,  the  defendant  in  that  suit,  plain- 
tiff in  this,  appealed  from  the  award  of  arbitrators.  On  the  1st 
November  1839,  the  cause  came  on  for  trial  before  a  jury,  when, 
after  a  short  progress  made  therein,  the  jury  was  discharged,  and 
the  plaintiff  suffered  a  nonsuit,  with  leave  to  move  to  take  it  off. 
On  the  same  day,  on  motion,  the  court  granted  a  rule  to  show 
cause  why  the  nonsuit  should  not  be  taken  off;  and  on  the  26th 
June  1841,  the  rule  was  discharged  and  judgment  entered  on  the 
verdict.  The  costs  which  accrued  prior  to  the  appeal  were  paid 
into  the  office  of  the  prothonotary  by  the  said  Morris  Penrose,  as 
executor  as  aforesaid,  in  order  to  obtain  his  appeal.  They  were 
$1.9.71,  and  were  composed  of  the  following  items  : 

Attorney  and  writ  ............     $4.00 

Crier  .................        12£ 

Arbitrators,  rules,  &c.       ..........     11.25 

Sheriff's  fees     ..............    2.33£ 

Prothonotary       .............       2.00 

Making  in  all    .............    $19.71 

George  H.  Pawling  has  not  and  never  had  any  assets  of  his  intes- 
tate in  his  hands,  by  which  he  could  satisfy  the  above  claim  for 
costs. 

The  question  for  the  opinion  of  the  court  is,  whether  Morris 
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Penrose,  executor  as  aforesaid,  is  entitled  to  have  these  costs  or 
any  proportion  of  them  refunded  to  him  by  the  said  George  H. 
Pawling  out  of  his  own  proper  estate.  If  the  court  shall  be  of  opi- 
nion that  the  defendant  is  bound  to  refund,  as  aforesaid,  the  whole 
or  any  part  thereof,  then  judgment  to  be  entered  for  the  plaintiff 
accordingly.  If  of  opinion  that  he  is  not  bound  to  refund  the 
whole  or  any  part  thereof,  then  judgment  to  be  entered  for  the 
defendant. 

The  court  gave  judgment  for  the  defendant  on  the  case  stated, 
and  this  was  the  subject  of  the  error  assigned. 

Freedley,  for  the  plaintiff  in  error,  cited  11  Serg.  fy  Rawle  247 ; 
2  Rawle  180. 

G.  R.  Fox,  contra,  referred  to  6  Serg.  $  Rawle  299;  7  Watts  341. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — Pawling,  as  administrator,  sued  Penrose,  as  exe- 
cutor, in  assumpsit;  and  the  cause  being  referred  to  arbitrators, 
an  award  was  rendered  in  favour  of  the  plaintiff  for  $173.97.  The 
defendant,  Penrose,  appealed,  entered  into  recognisance  and  paid 
the  costs  of  the  appeal.  On  trial  the  plaintiff  Pawling  became 
nonsuit ;  and  the  question  is,  whether  the  defendant,  Penrose,  is 
entitled  to  a  return  of  these  costs.  This  question  is  raised  by  a 
case  stated,  in  which  Penrose  is  plaintiff  and  Pawling  defendant. 

We  are  of  opinion  that  Penrose  is  entitled  to  recover.  Costs 
are  given  to  the  defendant  by  statute  23  Hen.  8,  c.  15,  which 
enacts  that  in  actions  of  debt,  case,  &c.,  if  the  plaintiff  after  ap- 
pearance of  the  defendant  be  nonsuit,  the  defendant  shall  have 
judgment  to  recover  his  costs,  &c.;  and  this  is  our  daily  practice. 
It  makes  no  difference  that  the  plaintiff  sues  as  administrator,  for 
it  is  decided  in  Muntorf  v.  Muntorf  (2  Rawle  180),  that  in  Penn- 
sylvania an  executor  or  administrator  is  bound  to  pay  costs  to  the 
defendant  in  case  of  nonsuit  or  of  a  verdict  for  the  defendant,  as 
well  when  he  necessarily  sues  in  his  representative  character  as 
when  the  cause  of  action  arises  after  the  death  of  the  testator;  and 
the  distinction  which  prevails  in  England  in  this  respect  has  not 
obtained  here.  The  cases  of  Pratt  Y.  Naglee  (6  Serg.  4*  Rawle 
299) ;  Landis  v.  Shaeffer  (4  Ibid.  199) ;  and  Bellas  v.  Oyster 
(7  Watts  341),  do  not  resemble  the  present,  for  there,  on  the  de- 
fendants' appeal,  the  plaintiff  recovered,  though  it  was  a  smaller 
sum  than  that  which  had  been  awarded  to  him  by  arbitrators;  but 
here  he  fails  entirely,  and  judgment  of  nonsuit  is  entered  against 
him.  In  Gallatin  v.  Cornman  (1  P.  R.  115),  it  was  held  that 
where  the  defendant  appealed,  and  on  trial  obtained  a  verdict  and 
judgment  in  his  favour,  it  was  a  case  not  provided  for  by  the  Act 
of  20th  March  1810,  and  the  costs  should  follow  the  final  judgment, 
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which  was  for  the  defendant.  One  portion  of  the  costs  in  that  case 
were  those  paid  on  the  appeal.  This  case  seems  to  be  similar  in 
principle  to  the  present. 

Judgment  reversed,  and  judgment  entered  for  the  plaintiff 
(Penrose)  according  to  the  case  stated. 


Pancoast's  Appeal. 

Ground-rent  created  by  deed  with  a  clause  of  re-entry  is  payable  out  of  the 
proceeds  of  a  sheriff's  sale  of  the  property  under  a  judgment  by  a  stranger  in 
preference  to  such  judgment. 

THIS  was  an  appeal  by  Pancoast  and  Snyder,  judgment  credi- 
tors of  T.  J.  Willits,  from  the  decree  of  the  District  Court  for  the 
city  and  county  of  Philadelphia,  allowing  B.  Tevis  and  others 
arrears  of  ground-rent  and  interest  out  of  the  proceeds  of  the  she- 
riff's sale  of  certain  real  estate  under  a  judgment  of  the  Western 
Bank  against  Willits.  The  property  consisted  of  five  distinct  pieces, 
each  of  which  was  subject  to  a  ground-rent,  and  they  were  set  up 
and  sold  subject  to  the  same  respectively.  The  ground-rents  were 
all  created  by  ordinary  ground-rent  deeds,  with  the  usual  cove- 
nants and  clauses  of  distress,  re-entry,  &c. 

/.  A.  Phillips,  for  the  appellants,  referred  to  Banileon  v.  Smith, 
(2  Binn.  148) ;  Sands  v.  Smith,  (3  Watts  $  Serg.  9). 

Hood  and  Meredith,  contra,  referred  to  Cruise's  Dig-  ch.  1,  sec. 
I,  6;  Walton  v.  West,  (4  Whart.  221);  Ingersoll  v.  Sergeant,  (1 
Whart.  347) ;  Reed  v.  Reed,  (1  Watts  #  Serg.  239) ;  Brown  v. 
Johnson,  (4  Rawle  146) ;  Gordon  v.  Correy,  (5  Binn.  552) ;  Torres 
Estate,  (2  Rawle  252) ;  1  Miles  291 ;  Buck  v.  Fisher,  (4  Whart. 
516). 

PER  CURIAM. — A  design  to  impair  the  authority  of  Bantleon  \. 
Smith  by  what  was  said  in  Sands  v.  Smith,  was  studiously  dis- 
claimed. The  principle  of  that  case  was  treated  as  a  rule  of  pro- 
perty not  to  be  disturbed  in  cases  of  the  same  stamp ;  but  it  was 
thought  not  to  be  so  conclusively  founded  in  legal  reason  as  to  be 
a  rule  for  cases  in  which  the  premises  were  not  debtor  for  the  rent. 
As  there  was  no  condition  of  re-entry  in  Sands  v.  Smith,  the  land- 
lord's immediate  recourse  was  to  the  person  or  chattels  of  the 
tenant,  as  in  the  case  of  a  tenancy  for  years.  Here  there  is  a 
clause  of  re-entry,  as  there  was  in  Bantleon  v.  Smith  ;  and  as  the 
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tenant's  estate  was  immediately  liable  to  make  satisfaction,  what 
matters  it  whether  it  has  been  sold  on  a  judgment  recovered  by  a 
stranger,  or  on  a  judgment  recovered  by  the  landlord  on  the  cove- 
nant in  his  ground-rent  deed  ?  The  landlord  had  a  lien  on  the 
estate  of  the  tenant,  and  he  may  have  recourse  to  its  substitute 
brought  into  court,  however  the  conversion  into  money  may  have 
been  effected. 

Decree  affirmed. 


Commonwealth  against  Zephon. 


The  1st  section  of  the  Act  of  3d  February  1843,  transferring  the  jurisdiction  of 
'    the  criminal  court  to  the  court  of  Oyer  and  Terminer,  General  Jail  Delivery  and 
Court  of  Quarter  Sessions  for  the  city  and  county  of  Philadelphia,  is  not  uncon- 
stitutional. 

ERROR  to  the  Court  of  Oyer  and  Terminer  and  General  Jail 
Delivery  and  the  Court  of  Quarter  Sessions  of  the  Peace  in  and 
for  the  city  and  county  of  Philadelphia,  in  which  the  defendant, 
Zephon,  was  indicted  and  convicted  of  murder  in  the  first  degree. 
The  following  entries  appeared  on  the  docket  : 

Now,  February  14th,  1844,  the  court  order  and  direct  that  the 
Honourable  James  Campbell,  Associate  Judge  of  said  court,  shall 
hold  the  Court  of  Oyer  and  Terminer  and  General  Jail  Delivery 
and  Quarter  Sessions  of  the  Peace  of  the  city  and  county  of  Phi- 
ladelphia, for  the  trial  of  indictment  arid  all  other  cases  for  the 
ensuing  Term  of  March  1844. 

March  Term  1844. 

Monday,  March  4th,  1844.  The  court  met.  Present,  Judges 
King,  Jones,  Campbell  and  Parsons. 

Commonwealth  of  Pennsylvania     ^ 

v. 
Samuel  Zephon,  alias  Brainard.      ) 

No.  12,  March  Term  1844.  Sur  charge  of  murder  of  Cuffee  Todd. 
March  14th,  1844,  true  bill.  March  25th,  1844,  the  defendant  be- 
ing arraigned  pleads  not  guilty,  &c.  Attorney-General  similiter  et 
issue. 

Now,  March  30th,  1844,  the  court  order  and  direct  that  the 
Honourable  Anson  V.  Parsons,  Associate  Judge  of  said  court,  shall 
hold  the  Court  of  Oyer  and  Terminer  and  General  Jail  Delivery 
and  Quarter  Sessions  of  the  Peace  of  the  city  and  county  of  Phi- 
ladelphia, for  the  trial  of  indictment  and  all  other  cases  for  the 
ensuing  Term  of  May  1844. 
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May  Term  1844. 

Monday,  May  6th,  1844.  The  court  met.  Present,  Judges  King, 
Jones,  Campbell  and  Parsons. 

Commonwealth  of  Pennsylvania  ) 

v. 
Samuel  Zephon,  alias  Brainard.   ) 

Sur  charge  of  murder.  May  10th,  1844,  defendant  convicted  of 
murder  of  first  degree.  June  8th,  1844,  defendant  sentenced. 

This  case  was  argued  by  /.  A.  Phillips  and  Barton  for  the  pri- 
soner, and  by  F.  Wharton  and  Kane  for  the  Commonwealth,  and 
now  re-argued  by  /.  A.  Phillips  for  the  prisoner  and  Kane  for  the 
Commonwealth. 

For  the  prisoner  were  cited  Constit.,  Art.  V.  sec.  1,  5;  Act  3d 
February  1843;  Act  Uth  April  1834,  sec.  58,  Purd.  (1841)  229; 
Act  Uth  April  1834,  sec.  110,  Purd.  (1841)  615;  Kline's  Case, 
(2  Penn.  Law  Jour.  324) ;  Act  4th  April  1843,  sec.  5 ;  Flanagan's 
Case,  (3  Law  Jour.  477). 

For  the  Commonwealth  were   cited,  9  Serg.  <$•  Rawle  269; 

1  Binn.  424;  Act  19th  March  1838;  Act  25th  February  1840; 
Purd.  (1841)  266;  Act  16th  March  1819,  sec.  14;  3  Hawk.  31; 

2  Sm.  Laws  468;  2  Bac.  Ab.  472;  6  Sm.  Laws  121 ;  7  Ibid.  228; 

3  Binn.  577;  7  Serg.  fy  Rawle  427;  9  Ibid.  296;  12  Ibid.  340; 

4  Binn.  117. 

The  opinion  of  the  Court  was  delivered  by 

BURNSIDE,  J. — Prior  to  the  adoption  of  the  Constitution  of  1790, 
Pennsylvania  had  no  law  Judges  in  her  Courts  of  Common  Pleas 
or  other  inferior  courts,  except  for  some  time  in  the  city  and  county 
of  Philadelphia.  Nor  were  all  her  Judges  of  the  Supreme  Court, 
at  times,  gentlemen  of  the  legal  profession.  In  the  convention  of 
1790  there  were  lawyers  of  high  professional  attainments,  as  well 
as  eminent  statesmen.  A  change  and  a  reform  of  the  Judiciary 
was  a  primary  object  with  that  convention.  To  have  a  law  Judge 
to  preside  in  the  courts  of  each  county  was  deemed  of  the  first  im- 
portance. Prior  to  1790,  when  a  Court  of  Oyer  and  Terminer  and 
General  Jail  Delivery  was  held  in  the  interior,  a  Judge  of  the  Su- 
preme Court  had  to  order  it.  They  were  obliged  to  travel  in  every 
direction  for  that  purpose.  They  had  also  to  hold  Courts  of  Nisi 
Prius  in  every  county  then  organized  for  judicial  purposes  in  the 
State.  The  Courts  of  Common  Pleas,  Quarter  Sessions,  and  Or- 
phans' Courts  were  held  by  the  justices  of  the  peace. 

The  5th  article  of  the  Constitution  of  1790  relates  to  the  judi- 
ciary. The  1st  section  provides  that  the  judicial  power  of  this 
Commonwealth  shall  be  vested  in  a  Supreme  Court,  in  Courts  of 
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Oyer  and  Terminer  and  General  Jail  Delivery,  in  a  Court  of  Com- 
mon Pleas,  Orphans'  Court,  Register's  Court,  and  a  Court  of  Quar- 
ter Sessions  of  the  Peace  for  each  county,  in  justices  of  the  peace, 
and  in  such  other  courts  as  the  Legislature  may  from  time  to  time 
establish.  The  4th  section  declares  that  until  it  shall  be  otherwise 
directed  by  law,  the  several  Courts  of  Common  Pleas  shall  be  es- 
tablished in  the  following  manner :  The  Governor  shall  appoint  in 
each  county  not  fewer  than  three  nor  more  than  four  Judges,  who 
during  their  continuance  in  office  shall  reside  in  such  county.  The 
State  shall  be  divided  by  law  into  circuits,  none  of  which  shall 
include  more  than  six  nor  fewer  than  three  counties.  A  President 
shall  be  appointed  of  the  courts  in  each  circuit,  who  during  his 
continuance  in  office  shall  reside  therein.  The  President  and 
Judges,  any  two  of  whom  shall  be  a  quorum,  shall  compose  the 
respective  Courts  of  Common  Pleas. 

By  the  5th  section,  the  Judges  of  the  Court  of  Common  Pleas  in 
each  county  shall  by  virtue  01  their  offices  be  justices  of  Oyer  and 
Terminer  and  General  Jail  Delivery  for  the  trial  of  capital  and 
other  offenders  therein ;  any  two  of  the  said  Judges,  the  President 
being  one,  shall  be  a  quorum  ;  but  they  shall  not  hold  a  Court  of 
Oyer  and  Terminer  or  General  Jail  Delivery  in  any  county  when 
the  Judges  of  the  Supreme  Court  or  any  of  them  shall  be  sitting  in 
the  same  county.  Although  this  Constitution  declared  that  there 
should  be  no  less  than  three  Judges  commissioned  in  each  county, 
yet  the  Legislature  reduced  the  number  to  tivo.  It  declared  that 
there  should  not  be  less  than  three  counties  in  each  circuit ;  but 
the  Legislature,  as  population  increased  and  necessity  required  it, 
in  some  instances  made  one  county  a  circuit,  in  others  two,  besides 
creating  other  courts,  and  this  under  the  words  "  until  otherwise 
established  by  law."  No  one  questioned  the  power  of  the  Legis- 
lature to  make  these  changes  under  the  Constitution  of  1790,  when 
the  public  interest  required  it.  Let  us  see  whether  the  power  of 
the  Legislature  is  not  equally  extensive  under  the  Constitution  of 
1838-9. 

The  1st  section  of  the  5th  article  provides — The  judicial  power 
of  this  Commonwealth  shall  be  vested  in  a  Supreme  Court,  in  Courts 
of  Oyer  and  Terminer  and  General  Jail  Delivery,  in  a  Court  of 
Common  Pleas,  Orphans'  Court,  Register's  Court,  and  a  Court  of 
Quarter  Sessions  of  the  Peace,  for  each  county ;  in  justices  of  the 
peace,  and  in  such  other  courts  as  the  Legislature  may  from  time 
to  time  establish. 

The  2d  section  declares  the  Judges  of  the  Supreme  Court,  the 
President  Judges  of  the  several  Courts  of  Common  Pleas  and  of 
such  other  courts  of  record  as  are  or  shall  be  established  by  law, 
and  all  the  other  Judges  learned  in  the  law,  shall  hold  their  offices 
for  ten  years,  if  they  shall  so  long  behave  themselves  well ;  and  the 
3d  section  provides,  "  until  otherwise  directed  by  law,  the  Courts  of 
Common  Pleas  shall  continue  as  at  present  established."  By  the  5th 
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section,  the  Judges  of  the  Court  of  Common  Pleas  in  each  county 
shall  by  virtue  of  their  offices  be  justices  of  Oyer  and  Terminer  and 
General  Jail  Delivery  for  the  trial  of  capital  and  other  offenders 
therein ;  any  two  of  the  said  Judges,  the  President  being  one,  shall 
be  a  quorum.  But  they  shall  not  hold  a  Court  of  Oyer  and  Terminer 
or  Jail  Delivery  in  any  county  when  the  Judges  of  the  Supreme 
Court  or  any  of  them  shall  be  sitting  in  the  same  county.  The 
amended  Constitution  gives  the  Legislature  power  from  time  to 
time  to  establish  other  courts,  and  it  expressly  provides  that  until 
otherwise  directed  by  law,  the  Courts  of  Common  Pleas  shall  con- 
tinue as  at  present  established. 

The  power  of  the  Legislature  is  clear,  that  they  may  change, 
alter  and  establish  the  Court  of  Common  Pleas  as  they  may  deem 
wise  and  expedient.  The  Constitution  of  1838-9  does  not  abridge 
this  power.  This  Court  is  to  remain  as  it  was  when  the  Constitu- 
tion was  adopted,  until  otherwise  directed  by  law.  It  is  manifest 
that  a  sacred  principle  of  both  Constitutions  was,  that  when  the 
Judges  of  the  Court  of  Common  Pleas,  by  virtue  of  their  offices  as 
Judges  of  the  Common  Pleas,  held  a  Court  of  Oyer  and  Terminer, 
one  of  them,  to  constitute  a  quorum,  should  be  learned  in  the  law. 
The  object  was  to  secure  to  a  prisoner  and  the  public,  in  all  cases 
capital  before  the  amelioration  of  the  penal  code,  the  advantages 
of  a  presiding  Judge  learned  in  the  law. 

In  the  winter  of  1843  the  Legislature  deemed  it  necessary  to 
reorganize  the  Criminal  Courts  of  this  city  and  county.  By  the 
Act  of  3d  February  1843  they  abolished  the  then  Criminal  Court, 
which  had  been  but  recently  established,  a  court  not  mentioned 
in  the  Constitution.  The  1st  section  of  the  Act  transferred  all  the 
powers,  jurisdiction  and  authority  given  to  the  Criminal  Court, 
and  vested  them  in  the  Court  of  Oyer  and  Terminer,  General  Jail 
Delivery,  and  Court  of  Quarter  Sessions  of  the  Peace  in  and  for 
the  city  and  county  of  Philadelphia.  When  the  amended  Consti- 
tution was  adopted,  the  three  Judges  of  the  Common  Pleas  in  the 
city  and  county  were  Judges  learned  in  the  law,  and  as  such  re- 
cognised in  the  2d  section  of  the  5th  article  of  the  Constitution  to 
hold  their  commissions  for  ten  years.  By  the  2d  section  of  the 
Act  of  1843  the  Governor  was  directed  to  nominate  and  the  se- 
nate to  confirm  a  fourth  Judge  for  this  court  learned  in  the  law  to 
serve  for  the  term  of  ten  years.  This  was  done.  The  3d  section 
provided  that  the  Court  of  Oyer  and  Terminer  and  General  Jail 
Delivery  and  Quarter  Sessions  of  the  Peace  for  the  city  and  county 
of  Philadelphia  should  hold  six  terms  or  sessions  in  the  course  of 
each  year.  The  4th  section  authorised  any  one  of  these  four  Judges, 
all  of  whom  were  learned  in  the  law,  to  have  full  power  and  au- 
thority to  hold  said  court  for  the  trial  of  all  indictments  except  in 
cases  of  homicide,  when  there  shall  be  two  of  the  said  Judges. 
Each  of  the  Judges  was  authorised  to  hold  separate  sessions  at 
the  same  time  for  the  trial  of  criminal  cases  over  which  the  court 
VHI.  —  49  2n 
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had  jurisdiction.  And  the  5th  section  directed  this  court  at  least 
10  days  before  the  term  or  at  the  commencement  of  the  year  to 
decide  which  of  the  Judges  should  hold  the  Courts  of  Oyer  and 
Terminer  and  General  Jail  Delivery  and  Quarter  Sessions  of  the 
Peace  for  the  trial  of  indictments  and  other  cases  of  which  one 
Judge  has  jurisdiction  by  this  Act;  and  in  all  cases  in  which  by  the 
same  two  Judges  are  required  to  hold  the  Oyer  and  Terminer,  the 
designated  Judge  holding  the  court  shall  select  one  of  the  others 
to  hold  the  court  with  him,  and  the  said  Judge,  who  it  has  been 
decided  shall  hold  the  court,  shall  preside  during  the  session.  Mo- 
tions for  a  new  trial  and  arrest  of  judgment  are  to  be  heard  before 
the  whole  court,  if  either  party  request  it. 

The  unfortunate  prisoner  Samuel  Zephon  was  tried  before  Judge 
Campbell,  assisted  by  Judge  Parsons,  at  March  Term  1844,  for 
the  crime  of  murder,  convicted  and  sentenced  to  be  hanged  on  the 
8th  June  1844 ;  and  the  error  assigned  is  that  the  court  had  no 
jurisdiction;  that  the  Act  of  1843  is  unconstitutional  and  void, 
and  that  no  Court  of  Oyer  and  Terminer  could  be  held  for  the 
trial  of  capital  offenders,  without  the  President  (Judge  King)  being 
a  member  of  the  court.  In  the  case  of  The  Commonwealth  v.  Clark, 
the  Supreme  Court  declared  that  "  a  Constitution  is  not  to  receive 
a  technical  construction  like  a  common  law  instrument  or  a  statute. 
It  is  to  be  interpreted  so  as  to  carry  out  the  great  principles  of  the 
government,  not  to  defeat  them."  It  must  be  a  clear  and  unequi- 
vocal case  to  induce  the  court  to  pronounce  the  Act  of  the  Legis- 
lature unconstitutional.  Commonwealth  v.  Duquet,  (2  Yeates  493) ; 
Eakin  v.  Raub,  (12  Serg.  fy  Rawle  320). 

The  Constitution  provides  that  until  otherwise  directed  by  law 
the  courts  of  Common  Pleas  shall  continue  as  at  present,  and  they 
have  express  power  to  create  such  other  courts  as  they  may  from 
time  to  time  deem  expedient.  By  the  Act  of  1843  they  created  a 
Court  of  Oyer  and  Terminer.  They  prescribed  the  necessary 
number  for  the  trial  of  indictments  in  that  court  in  case  of  homi- 
cide, and  they  preserved  the  great  object  of  the  Constitution,  a 
law  Judge  to  preside  and  another  law  Judge  to  assist  him.  The 
Constitution  of  1776  declared  that  "  Trials  by  jury  shall  remain 
as  heretofore.'9  So  did  the  Constitution  of  1790;  yet  the  Legisla- 
ture have  been  extending  the  jurisdiction  of  Justices  of  the  Peace 
until  recently  in  civil  cases.  They  passed  a  compulsory  arbitration 
law.  It  is  true,  they  gave  an  appeal  to  the  Common  Pleas,  but  it 
is  under  restrictions  as  to  bail  and  the  payment  of  costs.  The 
Legislature  can  add  and  change  jurisdiction,  and  I  can  see  no 
good  reason,  if  they  could  make  a  Court  of  Oyer  and  Terminer,  why 
they  may  not  add  jurisdiction  to  the  Judges  of  the  Common  Pleas 
for  that  purpose,  preserving  the  safety  of  the  citizen  in  having  law 
Judges  to  preside,  which  is  according  to  the  spirit  and  object  of 
the  Constitution. 

Judgment  affirmed. 
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Lowber  and  Wilmer's  Appeal. 
Wilson,  Jones  and  Co.'s  Appeal. 

In  the  distribution  of  moneys  raised  by  a  sheriff's  sale  of  goods,  no  other  per- 
son than  the  defendant  in  the  execution  or  his  legal  representatives  will  be  per- 
mitted to  object  that  a  judgment  on  which  another  execution  has  been  levied  on 
the  same  goods,  was  erroneously  entered,  or  the  execution  erroneously  issued 
thereon. 

Nor  will  the  defendant  or  his  representatives  be  permitted  to  do  so  in  a  colla- 
teral action  or  other  manner  than  by  suing  out  a  writ  of  error  or  by  making  a  direct 
application  to  the  court  in  which  the  judgment  is  entered  or  from  which  the  exe- 
cution has  been  issued,  to  vacate  it  or  set  it  aside. 

APPEAL  from  the  decree  of  the  District  Court  for  the  city  and 
county  of  Philadelphia,  distributing  moneys  arising  from  the  she- 
riff's sale  of  personal  property  under  several  executions. 

The  property  levied  on  and  sold  on  the  24th  October  1839,  con- 
sisted of  machinery,  &c.,  formerly  the  property  of  Robert  W. 
Richardson  &  Co.,  a  firm  composed  of  Robert  W.  Richardson, 
Samuel  R.  Wood  and  Richard  Blundin,  and  used  by  them  in  their 
factory  at  Manayunk,  all  the  partners  being  equally  interested 
therein.  On  the  20th  May  1839  the  partnership  was  dissolved 
by  these  partners  by  an  agreement  in  writing  under  seal,  and 
Richard  Blundin  and  Samuel  R.  Wood,  in  consideration  of  the 
payment  of  the  debts  and  liabilities  of  the  firm  by  Robert  W. 
Richardson,  assigned  all  the  estate,  right,  title,  interest,  trust,  pro- 
perty, claim  and  demand  whatsoever  of  Blundin  and  Wood  in  and 
to  the  estate  and  effects  real  and  personal  of  the  partnership  to 
Richardson,  upon  condition  he  should  pay  the  debts  of  the  firm, 
and  in  case  he  should  find  it  necessary  to  make  an  assignment, 
then  he  was  authorised  and  empowered  to  make  such  preferences 
in  payment  of  the  partnership  creditors  as  he  might  deem  just  and 
equitable,  with  power  to  use  the  firm  name  in  legal  proceedings, 
and  a  covenant  by  Richardson  to  pay  the  firm  debts.  This  was 
recorded  and  published  in  the  papers. 

Prior  to  this  time  there  were  three  judgments  on  which  execu- 
tions were  subsequently  issued  and  the  respective  plaintiffs  claim- 
ed the  funds.  Wilson,  Jones  &  Co.  obtained  judgment  against 
Robert  W.  Richardson  and  Samuel  R.  Wood  for  a  debt  of  Robert 
W.  Richardson  &  Co.  incurred  prior  to  20th  May  1839,  Blundin's 
name  being  omitted  in  the  suit.  The  Pennsylvania  Company  for 
Insurance  on  Lives  also  had  a  judgment  before  the  partnership 
was  formed,  against  Richardson  alone,  on  a  warrant  of  attorney 
accompanying  a  mortgage  executed  by  him.  Lowber  and  Wilmer 
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obtained  from  Robert  W.  Richardson,  Samuel  R.  Wood  and 
Richard  Blundin  on  the  13th  October  1838,  a  confession  of  judg- 
ment signed  by  the  three,  for  $3725.87 ;  the  plaintiffs  at  the  same 
time  by  another  writing  reciting  the  confession  and  that  the  de- 
fendants had  that  day  executed  17  promissory  notes  payable  in 
various  sums  at  intervals  of  60  days,  commencing  on  the  10th  Oc- 
tober and  extending  to  the  10th  June  1841,  agreed  that  the  said 
judgment  should  not  be  entered  up  or  recorded  unless  there  should 
be  a  failure  of  payment  of  either  of  said  notes  at  the  time  or  times 
they  respectively  fell  due;  which  happening,  then  the  said  judg- 
ment was  to  be  entered  up  and  execution  issue  thereon. 

On  the  15th  August  1839  Lowber  and  Wilmer  issued  their  exe- 
cution and  delivered  it  to  the  sheriff,  whose  return  was  as  follows  : 
"Levied  on  and  sold  personal  property  for  $11,016.91."  On  the 
20th  August  1839  the  Pennsylvania  Company  for  Insurance  on 
Lives  issued  their  execution  and  delivered  it  to  the  sheriff  the 
same  day,  real  debt  $12,000.  The  sheriff  returned  as  follows : 
"  August  20th,  1839.  Levied  on  the  right,  title  and  interest  of 
defendant  in  the  goods  and  chattels  previously  levied  on  by  me  by 
virtue  of  a  writ  of  fieri  facias  to  me  directed  out  of  this  honoura- 
ble court,  of  September  Term  1839,  No.  96,  in  which  William  T. 
Lowber  and  others  are  plaintiffs,  and  Robert  W.  Richardson, 
Samuel  R.  Wood  and  Richard  Blundin,  trading  under  the  firm  of 
Robert  W.  Richardson  &  Co.  are  defendants,  and  by  virtue  of 
said  last-mentioned  writ  of  fieri  facias,  and  sundry  other  writs 
of  fieri  facias  to  me  directed,  sold  the  said  goods  and  chattels  for 
$11,016.91,  as  in  my  return  to  said  writ  of  fieri  facias  to  Septem- 
ber Term  1839,  No.  96,  is  set  forth."  Wilson,  Jones  &  Co.  issued 
their  execution  and  delivered  it  to  the  sheriff  on  the  20th  Septem- 
ber 1839,  real  debt  $1225.81,  and  the  sheriff  made  the  same  return 
as  the  last,  mutatis  mutandis. 

The  other  plaintiffs  denied  the  right  of  Lowber  &  Wilmer,  on 
the  ground  that  their  execution  had  issued  in  violation  of  their 
agreement,  and  Samuel  R.  Wood  testified  that  the  two  first  notes 
were  taken  up  when  due,  but  previous  to  the  third  becoming  due 
Lowber  &  Wilmer  made  an  agreement  with  him  that  the  third 
and  fourth  should  be  withdrawn,  and  in  lieu  of  them  two  notes 
should  be  given  to  come  behind  the  last  notes  they  held.  Richard- 
son drew  these  notes  in  blank  for  Lowber  &  Wilmer  to  fill  up  two 
days  before  the  third  came  due,  and  the  witness  left  them  with 
Wilmer,  it  being  distinctly  understood  the  original  agreement  was 
to  stand.  Wilson,  Jones  &.  Co.  contended  that  the  property  being 
the  joint  property  of  Robert  W.  Richardson  &  Co.,  and  Lowber 
&  Wilmer's  claim  being  thus  removed,  they  were  first  entitled  to 
the  proceeds.  The  Pennsylvania  Company  insisted  that  they  were 
entitled  because  the  property  had  previously  been  transferred  to 
Richardson  alone,  and  their  execution  being  against  him  gave 
them  the  preference.  There  was  a  report  of  an  auditor  in  the 
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court  below,  and  also  an  issue  tried  on  the  subject  of  the  agree- 
ment between  Wood  and  Wilmer,  which  was  afterwards  deemed 
immaterial. 

The  court  below  decreed  the  money  in  dispute  to  be  paid  to  the 
Pennsylvania  Company  for  Insurance  on  Lives. 

C.  Fallon,  for  the  appellants,  cited  Stewart  v.  Stacker,  (13  Serg. 
4*  Rawle  204)  ;  Lewis  v.  Smith,  (2  Ibid.  156)  ;  Hauer's  Appeal, 
(5  Watts  4*  Serg.  474);  Stewart  v.  Stacker,  (1  Watts  139); 
Dyott's  Estate,  (2  Watts  $•  Serg.  557)  ;  Meason's  Estate,  (4  Watts 
341);  2  Bac.  Ab.  279;  Story  Part.  511,  527;  10  Vez.  347;  Ross 
Vend.  60  ;  Gow  Part.  294  ;  22  Wend.  664  ;  Bell  v.  Newman,  (5 
Serg.  4-  tfaw^e  78);  2  V.  $  B.  172;  11  Fez.  3;  6  Fez.  119;  6 
Mm.  242;  6  Pzdc.  348;  16  John.  106;  TayZor  v.  Henderson, 
(17  Serg-.  4-  Rawle  456)  ;  Carte*  v.  Connell,  (1  IFAart.  398)  ; 
Lewis  v.  Williams,  (6  fFAart.  264)  ;  Deckert  v.  Filbert,  (3  TFatts  4* 
-.  454). 


Williams,  contra,  referred  to  1  Madd.  Ch.  583  ;  Campbell  v. 
Shrum,  (3  TFatts  63);  Meanor  v.  M'Kowan,  (4  TFatts  4* 
302)  ;  Dower  v.  Staufer,  (I  P.  R.  199)  ;  5  /oAra.  CA.  320; 
man  v.  Caldwell,  (4  Rawle  380)  :  Corlies  v.  Stanbridge,  (5 
290);  Campbell  v.  .Ren*,  (3  P.  #.  72);  Castfe  v.  Reynolds,  (10 
Watts  51)  ;  Azcarati  v.  Fitzsimmons,  (3  Wash.  C.  C.  134)  ; 
.  166,  201  ;  CoZfyer  Part.  514. 


The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  It  is  unnecessary  to  notice  all  the  different  points 
raised  and  discussed  in  this  case,  as  there  is  one  which,  when 
rightly  decided,  will  dispose  of  the  whole  of  it.  Because  it  is  clear, 
if  it  was  competent  only  for  the  defendants  named  in  the  execution 
in  favour  of  Lowber  &  Wilmer  and  for  no  others  to  object  to  the 
validity  of  it,  that  the  decree  of  the  court  below  must  be  reversed 
and  a  decree  passed  in  favour  of  Lowber  &  Wilmer,  who  sued  out 
and  placed  their  execution  first  in  the  hands  of  the  sheriff".  The 
execution  issued  in  favour  of  these  gentlemen  was  founded  upon  a 
judgment  entered  in  their  favour  in  a  court  of  competent  jurisdic- 
4ion,  apparently  regular  as  it  would  seem  from  the  record,  and 
such  as  justified  the  issuing  of  the  execution.  In  Stewart  v.  Stacker, 
(13  Serg.  4*  Rawle  199),  it  was  held  that  an  execution  issued  be- 
fore the  stay  of  execution  had  expired  was  irregular  but  not  void, 
and  that  its  validity  could  not  be  called  in  question  by  another 
execution  creditor,  who  sued  the  sheriff  for  the  proceeds.  That 
case  was  substantially  pretty  much  like  the  present.  There  the 
judgment  upon  which  the  execution  was  issued,  was  given,  as  the 
judgment  was  here,  to  secure  the  payment  of  several  notes  given 
by  the  defendants  in  the  judgment,  to  the  plaintiffs  in  liquidation 
of  a  previous  debt  owing  by  them  and  made  payable  within  limited 

2H* 
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periods  from  their  respective  dates ;  and  the  execution  was  sued 
out  before  a  failure  on  the  part  of  the  defendants  to  pay  any  of 
their  notes  at  maturity  had  taken  place;  yet  this  court  held  the 
execution  good  against  a  subsequent  execution  sued  out  regularly 
by  Mr  Stocker  against  the  same  defendants  and  placed  in  the 
hands  of  the  sheriff  to  be  executed,  and  that  it  was  not  competent 
for  Mr  Stocker  or  any  other  execution  creditor  to  object  to  or  take 
advantage  of  the  irregularity  that  existed  in  issuing  the  first  exe- 
cution. The  existence  and  justness  of  the  debt  was  not  questioned 
there,  nor  has  it  been  here ;  so  that  no  complaint  was  made  against 
the  issuing  of  the  execution  on  the  ground  of  fraud,  a  thing  that 
undoubtedly  any  execution  creditor  would  have  a  right  to  make, 
and  the  court  would  be  bound  to  hear  him.  But  where  the  objec- 
tion extends  no  further  than  that  the  judgment  upon  which  the 
execution  has  been  issued  has  been  erroneously  entered  or  obtain- 
ed, or  the  execution  erroneously  issued  thereon,  no  other  person 
than  the  defendant  therein  or  his  legal  representatives,  will  be 
permitted  to  make  it.  Nor  will  they  be  permitted  to  do  so  in  a 
collateral  action  or  other  manner  than  by  suing  out  a  writ  of  error 
or  by  making  a  direct  application  to  the  court  in  which  the  judg- 
ment is  entered  or  from  which  the  execution  has  been  issued,  to 
vacate  or  set  the  same  aside.  This  course  is  settled  by  a  train  of 
authority  in  this  State  which  cannot  be  contested  or  resisted.  Be- 
sides the  case  of  Stewart  v.  Stocker  already  cited,  to  show  that  it 
is  so,  I  will  refer  to  2  Serg.  fy  Rawle  155-6 ;  1  Watts  139 ;  4  Watts 
341 ;  2  Watts  #  Serg.  557 ;  5  Ibid.  460,  474.  From  which  it  will 
likewise  appear  that  a  contrary  principle  laid  down  by  the  late 
Mr  Justice  WASHINGTON  in  Azcarati  v.  Fitzsimmons,  (3  Wash.  C.  C. 
134),  has  been  most  clearly  and  decidedly  overruled. 

The  decree  of  the  court  below  reversing  the  report  of  the  audi- 
tor in  favour  of  Lowber  and  Wilmer  is  therefore  reversed;  and  it 
is  further  decreed  by  this  court  that  the  amount  of  the  debt  and 
interest  appearing  to  be  due  to  them  at  the  time  of  the  sale  made 
of  the  goods  by  the  sheriff,  be  paid  to  them  out  of  the  moneys  in 
the  court  below,  after  deducting  all  costs  which  have  accrued,  in- 
cluding the  costs  of  this  appeal ;  and  that  the  residue  of  the  money 
so  made  and  remaining  there  be  paid  to  the  Pennsylvania  Com- 
pany for  Insurance  on  Lives,  in  satisfaction  pro  tanto  of  their  debt. 

Decree  reversed. 
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Unangst  against  Kraemer. 

/     * ^*«- f  C' < 

A  suit  after  the  widow's  death  to  recover  the  principal  sum  of  her  dower 
charged  on  land  sold  by  the  administrator  under  the  order  of  the  Orphans'  Court, 
one-third  of  the  purchase  money  to  be  paid  on  the  confirmation  of  the  sale,  one- 
third  in  one  year  thereafter  with  interest,  and  one-third  to  remain  charged  on  the 
premises  for  the  use  of  the  widow,  may  be  brought  either  by  the  administrator  to 
whom  the  bond  was  given  or  the  heir  entitled. 

The  suit  ought  to  be  brought  against  the  purchaser  at  the  Orphans'  Court  sale, 
who  gave  his  bond  to  the  administrator,  or  one  who  purchased  of  him  by  a  later 
conveyance  of  the  land  chargeable  with  the  money  and  gave  a  similar  bond, 
with  notice  to  the  terre-tenant  in  both  cases. 

Such  terre-tenant  is  not  liable  unless  he  took  upon  him  the  payment,  and  then 
he  is  personally  bound. 

This  case  distinguished  from  Pidcock  v.  Bye. 

The  defendant  in  such  suit,  after  the  two  first  instalments  have  been  paid, 
cannot  object  to  irregularity  in  the  proceedings  of  the  Orphans'  Court  in  ordering 
the  sale. 

This  court  will  not  reverse  for  an  error  which  does  no  injury  to  the  party  com- 
plaining. 

The  court  may  instruct  the  jury  to  disregard  evidence  which  is  afterwards 
discovered  to  have  been  improperly  admitted.  If  it  appear  that  the  jury  have  not 
followed  this  instruction,  the  proper  course  is  a  motion  for  a  new  trial. 

It  is  evidence  to  rebut  the  presumption  of  payment  in  such  case  arising  from 
the  lapse  of  twenty  years  since  the  widow's  death,  that  the  bonds  were  not  given 
np  and  some  payments  were  made,  though  it  does  not  distinctly  appear  they  were 
on  that  account 

ERROR  to  the  Common  Pleas  of  Northampton  county. 

This  was  an  action  of  debt  brought  on  the  22d  July  1842,  by 
Henry  Kraemer,  administrator  of  Henry  Kraemer,  deceased, 
against  Joseph  Unangst,  to  recover  $390.76,  the  principal  sum  of 
the  dower  of  the  widow  of  the  plaintiff's  intestate.  The  declara- 
tion stated  that  the  plaintiffs  intestate  died  about  the  1st  February 
1795,  seised  of  a  tract  of  land,  &c.,  which  was  afterwards  sold 
under  an  order  of  the  Orphans'  Court,  subject  to  a  charge  of  one- 
third  of  the  purchase  money  for  the  use  of  the  widow,  and  that  a 
deed  for  it,  dated  15th  July  1815,  was  given  by  Henry  Kraemer, 
the  administrator,  to  John  King,  who  on  26th  August  1815  con- 
veyed to  Nicholas  Kraemer,  who  on  the  3d  April  1816  conveyed 
to  Mathias  Gress,  who  conveyed  to  Joseph  Unangst,  September 
9,  1816.  That  Unangst  and  those  from  whom  he  claims  took  the 
premises  subject  to  the  payment  of  $390.76  to  said  administrator 
on  the  death  of  the  widow,  and  also  to  the  sum  of  $23.54  payable 
to  the  widow  annually  during  her  life.  That  when  John  King 
received  his  deed,  to  wit:  15th  July  1815,  he  made  his  bond  in 
the  penal  sum  of  $781.50,  conditioned  for  payment  of  $390.76  at 
and  immediately  after  the  decease  of  the  widow,  together  with 
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the  interest  on  the  same,  to  the  said  Henry  Kraemer,  administra- 
tor. That  when  Nicholas  Kraemer  bought :  viz.  August  26th 
1815,  he  made  his  bond  in  the  same  sums,  and  payable  in  the 
same  way,  and  which  said  last  bond  was  transferred  to  the  admin- 
istrator in  lieu  of  the  bond  received  from  King,  and  of  all  which 
Unangst  and  Gress  had  notice.  That  the  widow  died  on  or  about 
August  1st  1827,  when  the  said  sum  of  $390.76  became  payable 
by  Unangst. 

The  second  count  stated  that  the  defendant,  on  the  1st  July 
1842,  was  also  indebted  to  said  administrator  in  the  sum  of 
$781.50,  for  interest  upon  and  for  forbearance  of  large  sums  lent 
and  advanced  to  him  by  the  said  administrator,  and  that  none  of 
these  monies  had  been  paid,  although  often  requested,  etc.,  and 
made  profert  of  letters  of  administration. 

The  defendant  pleaded  payment  with  leave,  &c.,  and  gave  the 
following  notice  of  special  matter ;  "  That  the  defendant  will  offer 
evidence  to  prove  that  Henry  Kraemer,  the  elder,  was  not  seised 
in  his  demesne  as  of  fee  in  the  premises  mentioned  in  the  plaintiff's 
declaration,  and  that  the  said  intestate  in  fact  had  no  lawful  title 
thereto.  That  he  does  not  claim  the  premises  mentioned  and 
described  in  the  plaintiff's  declaration,  by,  from  or  through  the 
said  intestate,  but  by  a  title  altogether  independent  of  the  said 
Henry  Kraemer  and  derived  from  the  proprietaries  of  Pennsyl- 
vania or  their  legal  representatives." 

From  the  record  evidence  given  by  the  plaintiff,  it  appeared 
that  Henry  Kraemer,  the  intestate,  died  in  1795,  seised  of  a  tract 
of  land  in  Bethlehem  township,  Northampton  county,  subject  to 
the  payment  of  the  purchase  money  due  to  the  proprietaries,  being 
part  of  the  manor  of  Fermor.  He  left  a  widow  and  seven  chil- 
dren. On  petition  of  one  of  the  heirs,  the  Orphans'  Court  on  the 
21st  January  1814  awarded  an  inquest,  which  on  the  22d  April 
following  was  returned  and  confirmed,  finding  that  the  premises 
could  not  be  divided,  and  appraising  the  same  at  $1133.20.  On 
the  19th  August  following,  a  rule  was  granted  on  the  heirs  to 
accept  or  refuse,  &c.,  returnable  at  the  next  term.  On  the  21st 
January  1815  the  rule,  not  having  yet  been  served,,  was  enlarged 
to  the  4th  February  following,  when  proof  of  service  of  the  rule 
personally  on  all  the  heirs  being  made  by  the  petitioner,  the  court 
awarded  an  order  of  sale  to  take  place  on  the  llth  March  follow- 
ing, one-third  of  the  purchase  money  to  be  paid  at  the  confirmation 
of  sale,  one-third  in  one  year  thereafter  with  interest,  and  one- 
third  (remainder)  to  remain  charged  on  the  premises  for  the  use 
of  the  widow.  On  the  21st  April  following,  the  administrator 
reported  that  on  the  llth  March  then  past  he  had  sold  the  pre- 
mises to  John  King  for  $1172.29  on  the  terms  and  conditions 
prescribed  by  the  court.  This  sale  was  confirmed  same  day. 

The  plaintiff  produced  a  deed  for  the  premises  from  Nicholas 
Kraemer  to  Mathias  Gress,  dated  April  3d  1816.  Also  a  deed 
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dated  September  9th  1816  from  Mathias  Gress  to  Joseph  Unangst, 
endorsed  on  the  deed  from  Kraemer  to  Gress,  subject  to  the  pay- 
ment of  the  original  purchase  money  to  the  proprietaries,  and 
reciting  that  Henry  Kraemer  had  conveyed  to  John  King,  who 
by  deed  poll,  dated  August  26th  1815,  had  conveyed  to  Nicholas 
Kraemer. 

1.  The  plaintiff  offered  in  evidence  a  bond,  dated  August  26th 
1815,   from  Nicholas    Kraemer  to  John   King,  for  the    sum  of 
$390.76,  payable  at  the  death  of  the  widow  of  Henry  Kraemer, 
deceased,  with  interest   payable  annually ;    after  having  proved 
the  handwriting  of  Mathias  Gress  as  a  witness  to  the  bond,  and 
that  Gress  was  dead. 

The  defendant  objected  to  this  offer,  but  the  court  admitted  the 
bond  and  sealed  an  exception. 

The  plaintiff  proved  that  the  intestate's  widow  died  on  the  22d 
July  1822. 

The  plaintiff  called  a  witness,  who  testified  that  he  knew  that 
Kraemer  owned  the  tract  in  question,  and  that  Unangst  bought 
it,  as  much  as  he  knew,  of  Mathias  Gress.  Witness  hauled  1000 
rails,  and  Unangst  said  he  was  hauling  these  rails,  and  he  did  not 
know  if  it  was  his. 

2.  The  witness  was  then  offered  to  prove  that  Unangst  said 
there  was  a  dower  in  the  land,  to  which  the  defendant  objected, 
but  the  court  overruled  the  objection  and  the  defendant  excepted. 

The  witness  then  stated  that  this  conversation  took  place  at  the 
time  Gress  owned  the  land  —  before  Unangst  owned  it.  The  evi- 
dence was  afterwards  excluded  by  the  court. 

The  plaintiff  then  called  Solomon  Kraemer,  who  testified  as 
follows:  —  "About  the  16th  June  1842  I  went  with  my  father 
(the  plaintiff)  to  Joseph  Unangst.  Unangst  came  to  the  door  and 
they  went  into  the  house,  and  after  some  time  came  out  again. 
Unangst.  and  my  father  came  down  to  the  fence  and  there  they 
parted.  My  father  asked  Unangst  'about  the  middle  of  August?' 
Unangst  answered  '  yes.'  I  called  on  Unangst  about  the  29th 
June  the  same  year,  at  my  father's  request.  I  asked  him,  '  did 
you  promise  my  father  to  come  to  settle  about  the  middle  of  Au- 
gust?' He  answered  'yes.'  I  told  him  that  was  a  bad  time,  it 
would  then  pass  over  the  20  years.  I  asked  him,  '  will  you  pay  a 
small  sum  on  the  dowry  and  acknowledge  the  debt,  and  then  make 
your  own  time  to  settle?'  He  said,  '  if  you  and  your  father  won't 
trust  me.'  I  said,  '  we  do  trust  you.'  He  said,  '  I  don't  know  any 
thing  of  20  years ;  I  thought  a  dowry  was  always  good.'  I  said 
'  I  thought  so  too,  but  judgments  run  out  in  20  years  ;  I  had  been 
to  Easton  to  inquire  about  Kreidler's  debt  and  also  about  this.' 
He  asked  me,  'one  share  is  coming  to  your  father?'  I  replied, 
'  my  father  holds  the  bond,  is  administrator,  and  the  bond,  it  must 
be  paid  to  him.'  He  said  he  paid  Nicholas  and  had  taken  a  re- 
lease from  him.  I  asked  him, '  young  Nicholas  ?'  He  replied,  '  Con- 
viii. — 50 
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rad's  son.'  I  said  '  he  had  no  right,  it  must  be  paid  to  my  father." 
We  parted.  Then  I  asked  him, '  about  the  middle  of  August  you 
will  come  to  settle  V  He  replied  '  yes,  perhaps  sooner,  the  first  of 
August.'  We  parted  then." 

3.  The  plaintiff  then  offered  to  prove  by  a  witness  that  the  de» 
fendant  paid  this  money  to  young  Nicholas  Kraemer,  son  of  Con- 
rad.    The  defendant  objected,  but  the  court  overruled  the  objec- 
tion and  sealed  an  exception. 

The  witness  then  stated  that  three  or  four  years  previously 
Unangst  paid  Nicholas  Kraemer,  the  son  of  Conrad,  in  the  neigh- 
bourhood of  $40;  that  Nicholas  took  it,  signed  and  gave  a  release, 
and  asked  if  it  was  right,  and  Unangst  said  yes.  Nothing  was  said 
what  it  was  for,  when  they  were  together. 

4.  The  defendant  then  called  a  witness,  who  testified  that  the 
knowledge  he  had  of  the  death  of  the  intestate's  widow  was  from 
a  tomb-board  erected.  The  defendant  offered  to  prove  by  him  that 
on  her  tomb-board  she  was  stated  to  have  died  on  the  20th  July 
1822;  that  the  board  had  rotted  away.     The  plaintiff  objected, 
and  the  court  rejected  the  evidence  and  sealed  an  exception. 

5.  The  defendant  then  offered  to  prove  that  at  the  last  trial  of 
this  cause  the  plaintiff  alleged  and  proved  that  the  intestate's 
widow  died  on  the  20th  July  1822.     The  plaintiff  objected,  the 
court  sustained  the  objection,  and  the  defendant  excepted. 

A  witness  for  defendant  testified  as  follows: — "  Henry  Krae 
mer  was  examined  in  a  suit  by  me  against  Regina  Kraemer  in 
1819.  I  claimed  as  purchaser  at  a  sheriff's  sale  as  the  property 
of  Nicholas  Kraemer ;  it  was  a  2^  acre  lot  in  Hecktown  where  the 
widow  died.  He  testified  that  Nicholas  Kraemer  gave  Regina  that 
lot  for  keeping  the  old  lady,  the  widow  of  Henry  Kraemer,  de- 
ceased." Cross-examined,  "I  did,  as  administrator  of  Elizabeth 
Kraemer,  bring  suit  to  recover  the  arrears  of  dower." 

6.  The  defendant  then  offered  in  evidence  a  deed  dated  19th 
January  1818  from  the  proprietaries  to  Joseph  Unangst  for  the 
land  in  question.     The  plaintiff  objected,  the  court  sustained  his 
objection,  and  the  defendant  excepted. 

The  court  charged  the  jury  as  follows:  —  The  Orphans'  Court 
sale  transferred  the  decedent's  right  in  the  land  to  King;  for  this 
right  he  agreed  to  pay  $1172.29.  By  the  order  of  the  court  the 
one-third  of  this  sum  was  to, remain  charged  upon  the  land  until 
the  widow's  death.  She  died  the  21st  or  22d  July  1822.  The 
widow  was  entitled  to  the  interest  on  this  sum  during  her  life. 
This  sum  was  a  lien  on  the  land  in  the  hands  of  King.  It  was 
made  a  lien  by  law.  This  lien  would  continue  against  his  grantees 
until  it  was  paid  by  the  parties  or  discharged  either  by  them  or 
by  operation  of  law.  Has  this  sum  been  paid  ?  There  is  no  proof 
of  actual  payment.  Has  it  been  discharged  by  lapse  of  time? 
Twenty  years  delay  in  this  case,  if  unaccounted  for,  would  entitle 
the  defendant  to  a  verdict.  This  is  a  rule  of  law  established  as 
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being  necessary  to  the  peace  of  society  and  the  security  of  indivi- 
duals. No  one  is  permitted  to  let  his  claim  rest  until  it  has  become 
obscured  with  uncertainty.  It  is  then  too  late  for  fair  inquiry. 
Justice  cannot  then  be  done,  parties  may  be  dead,  witnesses  may 
be  gone  or  dead,  memory  may  fail  or  prove  treacherous,  papers 
may  be  lost,  vouchers  may  be  given  up  or  destroyed.  If  the  20 
years  have  not  elapsed,  it  is  incumbent  on  the  defendant  to  make 
out  his  defence  by  proof;  then  something  is  requisite  on  his  part 
with  the  length  of  time  to  make  out  his  case.  If  the  20  years 
have  elapsed,  this  would  be  a  good  defence,  and  then  it  throws 
the  proof  necessary  to  remove  it  upon  the  plaintiff  Here  the  de- 
fendant lived  on  the  land;  he  was  at  all  times  able  to  pay  this 
debt.  The  land  was  always  good  for  it.  The  plaintiff  lived  near 
him;  why  then  all  this  delay  if  the  debt  was  justly  due?  The 
bond  of  King  has  not  been  shown  ;  where  is  it  ?  It  may  have  been 
paid  ;  if  so,  how  and  when  and  by  whom  and  under  what  circum- 
stances, might  be  of  importance  if  it  had  been  shown.  Has  a  de- 
mand been  made  within  the  20  years?  If  it  has,  this  might  satisfy 
you.  An  acknowledgment  of  the  debt  no  doubt  would.  What 
then  has  been  proved  by  the  witness  Kraemer  ?  Does  it  amount 
to  a  demand  of  this  debt?  This  is  a  fact  for  you  to  decide.  If  it 
does,  it  would  rebut  the  presumption  of  payment.  Does  this  wit- 
ness prove  an  acknowledgment  of  the  debt  ?  If  he  does,  this  would 
rebut  the  presumption  of  payment. 

The  defendants  have  requested  us  to  charge  you : 

1.  This  suit  is  brought  wrong.     The   proper   parties   are  not 
brought  into  court.     Answer.  The  suit  is  correctly  brought.    The 
proper  parties  are  brought  into  court.    The  sale  was  made  by  the 
administrator.     The  promise  to  pay  was  made  to  him.     The  suit 
was  therefore  properly  brought  in  his  name. 

2.  There  is  no  evidence  that  Joseph  Unangst  ever  took  upon 
himself  the  payment  of  the  sum  claimed  in  this  suit.    Ansiver.  This 
point  in  point  of  fact  is  true.     The  money  was  charged  upon  the 
land.    It  is  the  land  that  stands  charged  with  the  debt.    This  suit 
is  to  recover  this  money  out  of  the  land.     The  defendant  is  not 
personally  a  debtor,  nor  will  this  suit  make  him  personally  liable. 
The  suit  is  therefore  rightly  brought  against  him;  and  if  the  debt 
has  not  been  discharged  by  payments,  presumed  from  the  circum- 
stances or  lapse  of  time  or  both  or  by  actual  payment,  the  plain- 
tiff is  entitled  to  a  verdict,  which  would  only  charge  the  land  in 
the  defendant's  hands. 

3.  The  Orphans'  Court  was  not  warranted  by  law  to  grant  the 
order  of  sale,  because  the  rule  on  the  heirs  was  not  served  for  20 
days,  and  because  there  was  no  security  given  by  the  administra- 
tor.    Answer.  Neither  reason  will   avail   the  defendant.     Those 
objections  cannot  now  defeat  the  payment  of  the  money.    In  these 
things  he  has  no  concern.    He  has  held  the  land  for  more  than  20 
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years.  We  do  not  give  our  assent  to  this  point.    If  it  be  law,  then 
defendant  would  hold  the  land,  and  it  not  paid  for. 

4.  That  if  the  debt  were  due,  Kenry  Kraemer  cannot  recover 
in  his  capacity  of  administrator;  it  would  be  due  to  the  heirs  and 
legal  representatives  of  Henry  Kraemer  the  elder  deceased.     An- 
swer. We  refuse  to  charge  as  requested  on  this  point. 

5.  That  if  the  widow  even  died  on  the  22d  July  1822  and  this 
suit  was  brought  on  the  22d  July  1842,  the  legal  presumption  of 
payment  would  arise,  unless  repelled  by  evidence.     Answer.  The 
computation  is  to  be  made  from  the  time  the  money  became  due. 
It  might  then  have  been  demanded ;  it  might  have  been  demanded 
on  the  22d  July  1822,  and  therefore  the  20  years  would  expire  on 
the  21st  July  1842.     This  would  complete  the  legal  presumption 
of  payment  and  will  entitle  the  defendant  to  a  verdict,  unless  the 
presumption  has  been  repelled  by  the  evidence  given  on  the  part 
of  the  plaintiff.     To  this  point  therefore  the  court  give  their  as- 
sent. 

6.  The  sum  claimed  was  not  a  lien  on  the  land  in  the  hands  of 
Joseph  Unangst.    Answer.  It  was  made  a  lien  by  the  law  and  the 
order  of  the  court.  This  lien  adhered  to  the  land  into  whomsoever 
it  passed  by  grant  from  the  purchaser  at  the  sale,  until  paid  or 
discharged  by  the  parties  or  by  operation  of  law. 

The  defendant  and  plaintiff  objected  to  the  charge. 
The  plaintiff  requested  the  court  to  charge  the  jury  : 

1.  By  the  pleadings  in  this  case  the  defendant  admits  that  he 
took  the  land  subject  to  the  charge  of  one-third  of  the  sum  of 
$1172.29,  and  is  confined  to  proof  of  payment  made  subsequent 
to  his  purchase  from  Gress.     Answer.  He  may  show  it  is  paid  in 
fact  or  discharged  by  lapse  of  time.     The  rest  agreed  to. 

2.  That  if  the  20  years  had  not  elapsed  when  this  suit  was 
brought,  and  if  one  day  were  wanting  to  complete  the  time,  the 
jury  have  no  right  to  presume  payment  without  some  evidence  on 
the  part  of  defendant,  tending  to  prove  payment.     Answer.  This 
is  correct. 

3.  That  this  suit  having  been  brought  within  20  years,  and  de- 
fendant having  given  no  evidence  of  payment,  the  jury  are  bound 
to  presume  the  debt  unpaid.     Answer.  This  is  not  assented  to. 

4.  If  the  20  years  have  expired  before  suit  brought,  the  evidence 
of  Solomon  Kraemer  (if  believed  by  the  jury)  is  sufficient  to  rebut 
the  presumption  of  payment.     Answer.  This  must  be  determined 
from  this  evidence,  with  all  other  circumstances  in  the  case. 

Errors  assigned : 

1.  The  court  erred  in  admitting  the  evidence  mentioned  in  the 
1st,  2d  and  3d  bills  of  exception. 

2.  In  rejecting  the  evidence  mentioned  in  the  4th,  5th  and  6th 
bills  of  exception. 
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3.  In  their  answers  to  the  defendant's  1st,  2d,  3d,  4th  and  6th 
points. 

4.  In  their  answers  to  the  plaintiff's  1st  and  4th  points. 

Ihrie  and  /.  M.  Porter,  for  the  plaintiff  in  error. 

1st  bill.  The  bond  offered  in  evidence  was  not  given  under  or 
in  pursuance  of  any  order  of  the  Orphans'  Court  by  the  purchaser, 
but  by  another  person  substituted  without  order  of  the  court. 

2.  This  was  confessedly  improper  evidence,  yet  it  was  admitted 
by  the  court.     Their  exclusion  of  it  afterwards  could  not  cure 
the  error,  as  it  was  not  in  the  power  of  the  court  by  so  doing  to 
efface  the  impression  made  by  it  on  the  minds  of  the  jury.     Nash 
v.  Gilkeson,  (5  Serg.  fy  Rawle  352). 

3.  This  evidence  of  money  paid  was  irrelevant  until  it  was  first 
shown  the  alleged  payment  was  made  on  account  of  the  dower. 

4.  5.  The  evidence  offered  by  us  of  the  knowledge  of  the  death 
of  the  widow,  obtained  from  the  tomb-board,  as  well  as  the  plain- 
tiff's assertion  on  a  former  trial,  was  admissible.     The  proof  of 
death  is  like  that  of  pedigree,  and  the  dates  of  births  and  deaths 
are  proved  in  the  same  manner  as  pedigree  is.     Douglas's  Lessee 
v.  Sanderson,  (2  Ball.  118);  3  Stark.  Ev.  1100,  1115;  2  Cou-p. 
594;  2  Sound.  PL  $  Ev.  556;  Greenl.  Ev.  117. 

The  suit  should  have  been  against  John  King  who  was  the 
original  debtor,  in  conjunction  with  the  terre-tenant.  If  not, 
then,  at  least,  Nicholas  Kraerner's  representatives  (if  he  was  the 
purchaser)  should  be  parties  with  Unangst,  that  they  might  have 
an  opportunity  to  show  that  the  money  was  paid  by  Nicholas 
Kraemer  or  released.  The  widow  might  have  released.  It  is  like 
a  suit  for  a  legacy  charged  on  real  estate,  in  which  the  executor 
must  be  sued  as  defendant,  with  notice  to  the  terre-tenant,  as  has 
been  decided  in  several  instances,  and  is  now  the  established  law. 
Brown  v.  Furer,  (4  Serg.  4*  Rawle  213) ;  Brown  v.  Webb,  (1 
Watts  414). 

The  Orphans' Court  had  no  jurisdiction,  because  due  notice  had 
not  been  given  according  to  the  Act  of  2d  April  1804.  The 
defendant  is  a  stranger  to  the  proceeding,  and  may  question  its 
regularity  collaterally.  Hampton  v.  Speckenagle,  (9  Serg.  4* 
Rawle  220) ;  M'Donald  v.  Campbell,  (2  Jb.  473) ;  Messinger  v. 
Kintner,  (4  Binn.  97,  103) ;  Richter  v.  Fitzsimmons,  (4  Watts 
251);  Snyder  v.  Markel,  (8  Ib.  416) ;  Act  of  29^  March  1832, 
Purd.  (1841)  808. 

The  suit  should  have  been  brought  by  the  heirs,  or  for  the  use 
of  the  heirs ;  the  defendant  could  then  have  credit  for  the  money 
paid  to  Nicholas.  No  charge  on  land  is  authorized  by  the  Act  of 
1804  in  case  of  sale  to  another  purchaser;  it  can  only  be  by  order 
of  the  court. 

Maxwell  and  Reeder,  contra.     The  sale   to  Unangst  was  ex- 
vm. — 2 1 
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pressly  subject  to  the  payment  of  the  original  purchase  money  to 
the  proprietaries,  and  the  widow's  third  was  a  charge  running 
with  the  land,  into  whosesoever  hands  it  should  come.  Medlar  v. 
Aulenbach,  (2  P.  R.  358);  Pidcock  v.  Bye,  (3  Rawle  183); 
MCarty  v.  Gordon,  (4  Whart.  327) ;  Hawk  v.  Geddis,  (16  Serg. 
4-  Rawle  28) ;  Geddis  v.  Hawk,  (1  Watts  280).  The  Act  of  2d 
April  1804,  Section  2d,  authorizes  a  sale  subject  and  liable  to  the 
payment  of  the  purchase  money  according  to  the  terms  of  sale. 
The  suit  is  properly  brought.  Long  v.  Long,  (1  Watts  269). 
The  parties  are  right.  The  administrator  sold  and  was  entitled 
to  receive  the  money,  settle  it  in  his  accounts,  and  charge  his 
commissions,  and  he  did  so.  There  is  no  reason  why  he  should 
not  collect  the  one-third  as  well  as  the  rest.  The  law  as  to  suing 
for  legacies  charged  on  land  has  no  application.  The  reason  in 
that  case  is,  that  the  land  is  liable  for  the  debts  of  the  decedent, 
but  there  are  no  creditors  here  that  can  have  a  claim  after  the 
Orphans'  Court  sale.  The  plea  is  payment  with  leave,  and  notice 
is  given  of  the  special  matter,  viz :  that  the  defendant  held  by  an 
independent  title.  That  plea  admits  the  cause  of  action.  Lewis 
v.  Morgan,  (11  Serg.  6f  Rawle  234) ;  Gilinger  v.  Kulp,  (5  Watts 
4*  Serg.  264).  His  deed  from  the  proprietaries,  under  which  he 
asserts  title  in  his  notice,  is  the  very  title  he  bought  subject  to. 
That  deed  has  never  been  put  on  record,  and  he  is  not  to  be  con- 
sidered as  claiming  under  it  without  putting  it  on  record.  Penrose 
v.  Griffith,  (4  Binn.  231) ;  Plumer  v.  Robertson  (6  Serg.  fy  Rawle 
185).  Every  man  is  bound  by  the  recorded  evidence  of  his  title. 
The  validity  of  the  decree  of  the  Orphans'  Court  cannot  be  dis- 
puted in  a  suit  on  the  bond.  On  a  judicial  sale  there  is  no  war- 
ranty of  title.  The  decree  is  binding  till  reversed,  except  in  cases 
of  fraud  and  collusion.  M'Pherson  v.  Cunliff,  (11  Serg.  $  Rawle 
431) ;  Groff  v.  Groff,  (14  Ib.  181) ;  Messinger  v.  Kintner,  (4  Binn. 
103) ;  Thompson  v.  MGaw,  (2  Watts  164);  Bashore  v.  Whisler, 
(3  Watts  490). 

1st  bill.  The  bond  is  evidence  to  show  it  unpaid. 

2.  Any  error  here  committed  was  rectified  by  the  subsequent 
act  of  the  court  excluding  the  evidence.     Bank  of  Pennsylvania 
v.  Haldeman,  (1  P.  JR.  161). 

3.  This  evidence  goes  to  rebut  the   presumption  by  showing 
payment  on  account. 

4.  5.  The  time  of  a  person's  death  cannot  be  proved  by  such 
evidence.     It  was  no  better  than  hearsay,  which  cannot  be  re- 
ceived to  establish  an  independent  fact,  of  which  there  is  always 
better  evidence  in  existence.     It  is  entirely  different  from  a  ques- 
tion of  pedigree,  which  is  governed  by  peculiar  principles.     Nor- 
m's Peake'sEvid.  24;  7  Cranch  190;  I  Wheat.  128;  5  Cow.  320; 
8  East  542 ;  2  Stark.  Ev.  611. 

They^  also  cited  Green's  Appeal,  (6  Watts  fy  Serg.  328) ;  and 
Delany  v.  Robinson,  (2  Whart.  503) ;  to  show  that  the  twenty 
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years  had  not  elapsed  since  the  widow's  death  so  as  to  create  a 
legal  presumption  of  payment. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  action  to  recover  $390.76  charged  on  the 
defendant's  land  to  secure  the  widow's  dower,  the  interest  to  be 
paid  to  her  during  life,  and  the  principal  after  her  death.  It  is 
not  brought  against  him  personally,  but  in  respect  to  the  land  of 
which  he  is  the  assignee  and  owner,  and  for  this  purpose  it  has 
been  ruled  in  Pidcock  v.  Bye,  debt  or  assumpsit,  under  certain 
circumstances,  is  an  appropriate  remedy,  the  court  taking  care  to 
give  such  a  judgment  as  shall  affect  the  real  estate  only,  charged 
with  the  payment. 

The  principal  grounds  of  defence  are  that  the  suit  is  improperly 
brought,  and  that  the  money  has  been  paid.  Under  these  heads 
the  objections  taken  at  the  trial  may  be  properly  arranged. 

It  is  contended  first  that  the  suit  must  be  brought  in  the  name 
of  the  heirs  to  whom  the  money  after  the  death  of  the  widow  be- 
longs, and  not,  as  here,  by  the  administrator.  The  property  was 
sold  by  the  administrator  under  the  order  of  the  Orphans'  Court, 
one-third  of  the  purchase  money  to  be  paid  at  the  consummation 
of  sale,  one-third  in  one  year  thereafter  with  interest,  and  one- 
third  to  remain  charged  on  the  premises.  Now  to  whom  is  the 
purchase  money  to  be  paid  but  to  the  administrator,  who  is  the 
agent  of  the  court  and  directs  the  sale,  who  is  bound  to  pay  all 
the  expenses  attending  it,  and  to  distribute  the  money  when  re- 
ceived, after  deducting  an  adequate  compensation  for  his  services  1 
No  difference  in  these  respects  is  perceived  between  the  first  and 
second  instalment  and  the  residue  remaining  charged  and  unpaid 
until  after  the  death  of  the  widow.  But  as  to  the  former,  it  will 
not  admit  of  doubt  he  is  entitled  to  receive  it  in  his  fiduciary  cha- 
racter, and  if  so,  to  recover  it  by  suit.  There  is  a  convenience  in 
this  form,  as  it  supersedes  the  necessity  of  bringing  as  many  suits 
as  there  are  heirs.  In  judicial  sales  made  by  sheriffs,  which  is  an 
analogous  case,  when  the  purchase  money  is  withheld,  a  suit  lies 
in  the  name  of  the  sheriff  against  his  vendee.  Nor  do  I  perceive 
any  insuperable  objection  against  an  action  either  by  the  adminis- 
trator or  the  heirs ;  for  whether  the  one  mode  or  the  other  be 
adopted,  it  is  the  same  to  the  defendant,  who  will  be  protected  in 
either  case  against  another  action. 

But  it  is  said  that  this  suit  should  be  brought  against  John  King 
the  purchaser,  or  the  administrator  of  Nicholas  Kraemer,  with 
notice  to  Unangst  as  terre-tenant.  The  property  was  sold  by  the 
administrator  to  John  King,  who  was  returned  to  the  Orphans' 
Court  as  the  purchaser.  John  King  by  deed-poll  conveys  the  pro- 
perty to  Nicholas  Kraemer,  who  is  since  dead,  who  conveyed  to 
Mathias  Gress,  who  conveyed  to  the  present  defendant.  It  is  con- 
tended that  John  King  or  the  administrator  of  Nicholas  Kraemer 
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should  be  made  parties,  as  one  or  other  of  them  is  personally  liable 
for  the  purchase  money;  and  this  position  we  think  right;  first, 
because  they  may  show  that  the  money  was  paid  ;  aud  next,  be- 
cause in  the  absence  of  any  proof  of  contract  to  the  contrary,  they 
are  primarily  liable  to  pay  the  amount  due.  The  land  is  only 
chargeable  in  the  hands  of  the  terre-tenant  after  failure  to  obtain 
payment  from  the  original  purchaser ;  I  mean  as  between  him  and 
the  terre-tenant.  On  principle,  therefore,  the  mode  of  bringing 
the  action  is  by  suit  against  the  original  debtor,  whether  it  be 
John  King  or  the  administrator  of  Kraemer,  with  notice  to  the 
terre-tenant.  If  there  was  evidence  that  Unangst  took  upon  him- 
self the  payment  of  the  money,  it  would  present  a  different  case. 
The  court  in  effect  in  the  1st  and  2d  points  was  asked  to  charge 
the  jury  that  inasmuch  as  there  was  no  proof  that  Joseph  Unangst 
ever  took  upon  himself  the  payment  of  the  sum  claimed,  the  suit 
cannot  be  sustained.  The  court  acknowledged  the  fact  to  be  as 
stated,  but  notwithstanding  instructed  the  jury  that  the  action 
will  lay,  inasmuch  as  the  defendant  was  liable  in  respect  to  the 
land,  but  not  personally.  The  point  would  seem  to  be  ruled  under 
a  misapprehension  of  the  case  of  Pidcock  v.  Bye,  (3  Rawle  185), 
which  was  decided  under  peculiar  circumstances,  this  case  fur- 
nishing an  exception  rather  than  the  general  rule.  In  that  case 
Bye  was  bound  to  pay  the  money.  He  was,  as  respects  those  un- 
der whom  he  claimed,  the  principal  debtor.  It  was  part  of  the 
purchase  money  of  the  estate,  and  unlike  in  those  essential  parti- 
culars the  case  of  a  legacy  charged  where  the  purchaser  takes  the 
land  subject  to  the  charge.  As  between  Bye  and  those  under  whom 
he  claimed,  he  became  the  debtor.  Under  the  peculiar  circum- 
stances the  court  decided  that  assumpsit,  which  is  an  equitable 
action,  will  lie  without  an  express  promise  to  the  plaintiff  to  pay; 
or  in  other  words,  that  the  law  under  such  a  statement  of  facts 
implies  a  promise  to  pay.  The  plaintiff's  counsel,  with  some  rea- 
son, complained  that  if  there  was  error  in  the  judgment,  it  was 
against  the  plaintiff,  for  it  was  entered  so  as  to  bind  the  land  only, 
whereas  the  defendant  was  personally  bound.  It  would  be  diffi- 
cult to  assign  any  reason  why  any  other  person  should  have  been 
made  a  party.  He  had  taken  on  himself  the  payment  of  the  money* 
and  at  the  same  time  was  the  owner  and  terre-tenant  of  the  land. 
It  is  clearly  distinguishable  from  Brown  v.  Purer,  (4  Serg.  fy 
Rawle  216) ;  Gause  v.  Wiley,  (4  Serg.  fy  Rawle  523) ;  and  Nailer 
v.  Stanley,  (10  Serg.  4*  Rawle  450).  In  order,  therefore,  to  suc- 
ceed on  another  trial,  it  will  be  necessary  for  the  plaintiff  to  show 
that  the  defendant,  in  respect  to  those  under  whom  he  claims,  is 
the  principal  debtor,  that  the  sum  charged  on  the  land  to  secure 
the  widow's  ^ower  was  part  of  the  purchase  money  which  he, 
Unangst,  agreed  to  give  for  the  land. 

Next  as  to  the  plea  of  payment.     On  the  trial  it  became  impor- 
tant to  prove  that  twenty  years  had  elapsed  from  the  death  of  the 
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widow  until  the  commencement  of  the  suit.  The  action  commenced 
on  the  22d  July  1842,  and  a  difficulty  was  made  on  the  trial  whe- 
ther the  widow  died  on  the  20th  or  22d  July  1822,  and  on  that 
point  the  evidence  contained  in  the  bills  of  exception,  Nos.  4  and 
5,  was  offered  and  rejected  by  the  court.  But  the  evidence  was 
wholly  immaterial,  and  so  the  court  instructed  the  jury;  for  whe- 
ther the  widow  died  on  the  20th  or  22d,  the  twenty  years  had  ex- 
pired, which  made  it  necessary  for  the  plaintiff  to  rebut  the  pre- 
sumption of  payment  arising  from  lapse  of  time.  Now  although 
we  are  of  opinion  that  the  evidence  was  improperly  rejected,  yet 
we  never  reverse  for  an  error  which  we  are  convinced  does  no  in- 
jury to  the  party  complaining. 

The  evidence  contained  in  the  1st  and  3d  bills  was  rightly  ad- 
mitted, because  it  was  proof  proper  to  be  submitted  to  the  jury  to 
rebut  the  presumption  of  payment  arising  from  lapse  of  time ;  for 
if  the  money  was  paid,  why  was  not  the  bond  given  by  Nicholas 
Kraemer  to  John  King  given  up?  and  if  discharged,  why  was 
payment  made  by  the  defendant  to  Nicholas  Kraemer  the  younger, 
unless  on  the  supposition  that  his  share  still  remained  due?  It  is 
no  answer  that  it  does  not  with  certainty  appear  it  was  in  pay- 
ment of  this  debt;  for  the  jury  might  and  perhaps  ought  to  infer 
this  from  the  facts  proved,  as  there  was  no  evidence  01  any  other 
dealings  between  them. 

Under  a  mistaken  supposition  that  the  declaration  was  made 
after  the  defendant  obtained  his  title,  the  court  erroneously  per- 
mitted the  plaintiff  to  prove  that  the  defendant  said  there  was  a 
dower  in  the  land,  but  afterwards  discovering  that  at  the  time  he 
had  no  interest,  they  directed  the  evidence  to  be  excluded.  It  is 
said  that  the  court  having  committed  an  error  in  admitting  the 
testimony,  it  cannot  afterwards  be  corrected  by  directing  the  jury 
to  disregard  it.  And  such  undoubtedly  is  the  decision  of  the  court 
in  Nash  v.  Gilkeson,  (5  Serg.  4*  Raivle  352).  The  reason  given  is 
that  the  impression  made  by  the  evidence  could  not  in  the  nature 
of  things  be  entirely  removed;  at  least,  as  is  said,  the  court  could 
not  be  judicially  certain  that  it  had  not  some  effect  on  the  mind 
of  the  jury,  and  the  quantum  of  that  effect  is  immaterial,  provided 
it  had  any.  With  great  respect,  I  am  inclined  to  think  that  the 
rational  presumption  is  that  it  had  no  effect  whatever,  as  we  are 
not  at  liberty  to  suppose  the  jury  would  disregard  the  direction 
of  the  court.  And  if  it  appeared  that  they  did  so,  the  remedy,  and 
it  is  an  effectual  one,  is  in  a  motion  for  a  new  trial.  The  practical 
effect  of  the  decision  is  that  whenever  the  court  has  inadvertently 
made  an  erroneous  decision  they  cannot  correct  it,  and  the  only 
course  which  remains  in  justice  to  the  party  in  whose  favour  the 
mistake  is  made,  is  forthwith  to  discharge  the  jury.  This,  it  is 
plain,  would  seriously  interfere  with  the  course  of  business ;  for 
although  the  party  might  get  a  verdict,  yet  it  would  be  of  no  avail, 
as  his  judgment  must  be  inevitably  reversed.  Is  it  not  therefore 
viii.  — 51  2 1** 
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better  to  leave  the  correction  to  the  court  which  tries  the  cause, 
who  will  grant  a  new  trial,  if  there  is  the  least  reason  to  suppose 
it  had  an  improper  effect  on  the  minds  of  the  jury. 

The  objection  to  the  regularity  of  the  proceedings  of  the  Or- 
phans' Court  in  ordering  the  sale  cannot  avail  the  defendant.  The 
court  had  jurisdiction  over  the  subject-matter,  and  their  decree  is 
conclusive ;  it  cannot  be  controverted  in  a  collateral  suit.  Besides, 
if  the  rule,  as  has  been  alleged,  was  not  served  on  the  heirs,  the 
irregularity  may  be  waived,  as  was  the  case  here.  All  the  pur- 
chase money  has  been  paid  except  the  money  now  in  suit.  It 
would  therefore  be  incompetent  to  the  heirs  now  to  question  the 
title.  As  they  are  estopped  the  defendant  cannot  be  permitted  to 
take  this  objection,  as  this  would  give  him  the  land  and  the  mo- 
ney too. 

The  deed  from  the  proprietaries  was  properly  excluded.  It 
furnished  no  defence,  as  the  defendant  took  his  title  expressly 
subject  to  the  original  purchase  money.  It  is  not  a  different  but 
the  same  title,  consummated  by  the  proprietary  deed. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Merrick's  Estate. 

Where  goods  are  sold  by  a  factor  here  for  a  principal  abroad,  and  the  factor 
dies  before  payment,  his  authority  is  revoked,  and  a  payment  to  his  administrator 
by  the  purchaser  is  a  mispayment 

If  such  administrator  receives  the  money,  it  ought  not  to  be  involved  in  his  ac- 
counts in  the  settlement  of  the  intestate's  estate,  either  as  general  or  special  assets, 
nor  can  the  Orphans'  Court  or  the  Supreme  Court  on  appeal  make  any  order  in 
favour  of  the  principal  on  such  settlement  of  accounts. 

Money  so  received  by  the  administrator  is  trust  estate  and  can  be  followed  in 
his  hands  or  those  of  his  representatives  only  by  a  bill  in  equity  or  perhaps  here 
by  an  action  for  money  had  and  received. 

THE  facts  of  this  case  are  stated  in  the  former  report  of  it  in 
5  Watts  6f  Serg.  9.  In  the  Orphans'  Court  an  auditor  had  been 
appointed  upon  the  accounts  of  the  administrators  of  Samuel 
Merrick,  deceased,  to  make  distribution  among  the  creditors,  who 
reported  on  the  13th  March  1841  the  sum  of  $7209.24  principal 
and  interest  as  payable  by  John  Vaughan,  administrator  of  said 
estate,  to  the  assignees  of  William  Walker.  This  report  the  Or- 
phans' Court  confirmed.  On  appeal  to  this  court  the  fund  was 
decided  to  be  payable  to  the  assignee  of  William  Roberts,  Jun. 
On  the  4th  January  1845,  on  motion  of  Mr  Miles,  this  court  per- 
mitted the  name  of  George  Young,  assignee  of  William  Roberts, 
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Jan.,  to  be  appended  to  the  record  as  a  party  claiming  the  fund, 
and  granted  two  rules,  one  on  all  parties  interested  to  show  cause 
why  Jacob  Snyder,  Jun.,  executor  of  John  Vaughan  deceased,  who 
was  the  administrator  of  Samuel  Merrick  deceased,  should  not 
pay  the  amount  awarded  by  the  Orphans'  Court  to  the  said  George 
Young.  2.  To  show  cause  why  John  B.  Newman,  Samuel  H. 
Thomas  and  Josiah  Randall,  executors  of  B.  Dahlgren,  who  was 
the  assignee  of  John  Vaughan,  who  was  the  administrator  of 
Samuel  Merrick  deceased,  should  not  pay  the  said  sum  to  the  said 
George  Young.  Answers  were  put  in  by  the  parties  respectively, 
but  the  question  which  the  court  decided  was  whether  the  fund, 
which  was  in  the  hands  of  the  executors  of  B.  Dahlgren,  could 
be  reached  by  this  mode  of  proceeding. 

Miles,  for  the  assignee,  contended  it  could,  assuming  that  the 
money  was  in  their  hands,  but  there  was  some  dispute  amongst 
themselves.  They  were  assets  of  Merrick's  estate,  and  so  consi- 
dered and  adjudged  below ;  not  ordinary  assets,  but  such  as  might 
be  termed  special  assets,  distinguishable  from  the  estate  of  Mer- 
rick, and  appropriated  by  law  as  well  as  by  the  acts  of  Mr 
Vaughan,  to  the  payment  of  this  claim.  The  powers  of  the  Or- 
phans' Court  have  been  much  extended  by  the  Act  of  29th  March 
1832,  section  4,  Purd.  (1841)  808.  They  have  jurisdiction  in  the 
distribution  of  assets  among  creditors  or  others  interested.  It  was 
a  devastavit  for  Vaughan  to  pass  them  away  ;  and  moreover,  these 
defendants  have  made  themselves  parties.  The  Orphans'  Court  is 
a  court  of  equity,  and  having  the  fund  under  its  control,  will  act 
in  respect  to  it  for  all  purposes  that  justice  and  equity  require. 
Guier  v.  Kelly,  (2  Binn.  299) ;  M'Coy  v.  Porter,  (17  Serg.  $  Rawle 
60).  By  the  Acts  of  14th  April  1835,'  and  16th  June  1836,  the 
Supreme  Court  on  appeal  are  to  decide  according  to  right  and 
equity.  MyUn's  Estate,  (7  Watts  64) ;  Aycinena  v.  Peries,  (6 
Watts  $  Serg.  243). 

Randall,  contra.  The  fund  came  into  Vaughan's  hands  after 
Merrick's  death,  and  could  not  be  assets  of  Merrick's  estate.  It 
was  trust  property,  and  not  embraced  in  the  settlement  of  Mer- 
rick's estate.  The  case  of  Aycinena  v.  Peries  decides  the  point 
in  our  favour,  that  the  Orphans'  Court  had  no  jurisdiction,  nor 
could  the  court  get  it  by  the  application  or  consent  of  parties. 
The  Orphans'  Court  is  a  court  of  limited  jurisdiction.  1  Law 
Journ.  321;  Grider  v.  M'Clay,  (11  Serg.  fy  Rawle  231) ;  Pur- 
viance  v.  Commonwealth,  (17  Ibid.  37) ;  Metis's  Appeal,  (1  Wliart. 
7) ;  Hassler's  Appeal,  (5  Watts  176) ;  Gossner's  Estate,  (6  Whart. 
403) ;  Olwine's  Appeal,  (4  Watts  $  Serg.  492) ;  Merrick's  Estate, 
(5  Ibid.  20) ;  Warner's  Estate,  (2  Whart.  295).  The  Orphans' 
Court  had  no  jurisdiction  over  the  claim  of  adversary  creditors, 
and  as  to  them  their  decree  is  void. 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  It  is  a  decisive  answer  to  the  rule  in  this  case, 
grafted  as  it  is  on  the  report  of  an  auditor  to  make  distribution 
among  the  creditors  of  an  insolvent  intestate,  that  the  money  in 
question  is  no  part  of  the  assets.  Mr  Merrick,  the  intestate,  was 
the  factor  of  Walker  and  Coggill,  an  English  house,  to  whose  title 
the  present  claimants  have  succeeded ;  and  the  money  in  contest 
is  the  price  of  goods  sold  by  him  as  the  property  of  the  house,  but 
received  by  Mr  Vaughan,  one  of  his  administrators ;  and  conse- 
quently not  as  the  intestate's  property,  whatever  Mr  Vaughan 
himself  may  have  supposed ;  but,  in  contemplation  of  law,  as  a 
portion  of  the  partnership  effects.  Had  it  been  part  of  the  intes- 
tate's assets,  it  must  have  gone  in  a  course  of  administration  to 
pay  the  general  creditors,  the  English  house  coming  in  pro  rata 
as  a  creditor  on  its  own  property ;  but  that  the  money  was  not  so 
considered  by  Mr  Vaughan  himself,  is  manifest  from  the  fact  that 
he  set  it  apart  for  the  house  in  the  hands  of  a  trustee,  as  what  has 
been  called  in  the  course  of  the  argument,  special  assets  —  the 
meaning  of  which  I  am  unable  to  conjecture.  Assets  are  said  to 
be  real  or  personal,  legal  or  equitable ;  but  a  distinction  between 
general  and  special,.  I  believe,  has  been  taken  only  in  the  present 
proceeding.  It  was  this  unlucky  phrase  which,  seeming  to  solve 
all  difficulties  at  the  outset,  drew  the  attention  of  all  concerned 
from  an  inquiry  into  the  nature  of  the  title,  and  made  the  record 
of  this  proceeding  a  budget  of  blunders  in  which  this  court  parti- 
cipated. It  would  also  have  been  found  that  a  factor,  though 
competent  to  sell  and  to  sue  in  his  own  name,  is  not  the  owner 
either  of  the  property  or  of  its  price,  but  barely  an  agent  to  con- 
tract for  his  principal ;  and  that  his  commission,  except  in  very 
special  cases,  is  revoked  by  his  death.  This  familiar  principle  was 
directly  decided  in  Burdett  v.  Willet,  (2  Fern.  638),  where  it  was 
held  that  the  price  of  goods  sold  by  a  factor  is  payable  not  to  his 
administrator,  but  to  the  merchant  who  consigned  them  to  him ; 
and  it  was  held  also  in  Whitecombe  v.  Jacob,  (Salk.  160),  as  well 
as  in  many  other  cases  collected  in  a  note  to  it.  The  mispay- 
ment  to  Mr  Vaughan  consequently  operated  no  discharge  of  the 
purchaser.  The  price  might  have  been  recovered  on  the  contract 
of  sale,  at  any  time  before  the  confirmation  of  the  transaction  by 
participating  in  the  present  proceeding;  and  it  is  plain,  therefore, 
that  it  ought  not  to  have  been  involved  in  the  factor's  estate. 
Whether  the  court  would  summarily  order  a  stranger  to  the  pro- 
ceeding to  bring  it  in,  even  if  it  were  assets,  it  is  at  present  unne- 
cessary to  say.  The  question,  when  it  arises,  will  be  whether  a 
creditor  can  recover  a  claim  immediately  from  a  debtor  to  the 
estate,  and  not  from  the  administrator  or  by  his  agency,  but  by 
the  instrumentality  of  an  order  paramount  to  him,  the  court  taking 
the  administration  of  the  assets  into  its  own  hands.  It  is  enough 
for  the  present,  however,  that  this  proceeding  is  irregular  and 
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must  stop.  This  trust  estate  can  be  followed  into  the  hands  of  Mr 
Dahlgren's  executors  who  represent  him  in  the  management  of 
the  fund,  only  by  a  bill  in  equity  or  perhaps  by  an  action  for  mo- 
ney had  and  received.  The  rule  must,  therefore,  be  discharged, 
the  money  struck  out  of  the  auditor's  report,  and  the  decree  affirm- 
ed for  the  residue. 

Decreed  accordingly. 


Vandever's  Appeal. 

In  matters  of  discretion,  in  contradistinction  to  ministerial  acts,  co-trustees 
cannot  act  separately  in  discharging  their  trust ;  their  receipts  and  their  signing 
certificates  of  bankruptcy  must  be  joint. 

A  case  of  urgent  necessity  might  be  an  exception  to  the  rule ;  but  if  the  other 
trustee  might  be  consulted,  such  necessity  does  not  exist. 

Nor  does  it  exist  where  the  acting  trustee  might  have  secured  an  equal  benefit 
to  the  estate  by  due  vigilance,  which  he  omits  to  exercise. 

THIS  was  an  appeal  from  the  decree  of  the  Common  Pleas  of 
Chester  county,  awarding  to  the  estate  of  Elisha  Phipps  $500  for 
one  year's  rent,  out  of  the  balance  in  the  hands  of  Alexander 
Mode  and  Ellis  Phipps,  assignees  of  William  Steadman,  deceased, 
on  a  settlement  of  the  account  of  their  trust,  by  Thomas  Vandever, 
one  of  the  preferred  creditors  under  the  assignment.  It  appeared 
that  Steadman,  on  the  28th  March  1843,  being  in  the  personal 
occupancy  of  certain  premises  demised  to  him  by  Elisha  Phipps 
at  a  yearly  rent  of  $500,  assigned  all  his  goods  and  chattels  to 
Mode  and  Ellis  Phipps,  in  trust  for  the  benefit  of  creditors.  The 
property  assigned  remained  on  the  premises  till  the  1st  May  fol- 
lowing, when  part  of  it  was  exposed  to  public  sale  and  sold  by 
the  assignees.  On  the  20th  April  of  the  same  year,  Elisha  Phipps 
requested  his  son  Joseph  (a  witness  for  the  appellees,  and  objected 
to  by  the  appellants  on  the  ground  of  interest,)  to  take  out  a 
landlord's  warrant  for  him,  and  levy  on  the  goods  in  the  hands  of 
the  assignees  for  a  year's  rent,  which  had  been  due  since  the  1st 
of  the  month.  While  the  father  was  giving  these  directions,  Ellis 
Phipps,  another  son  and  one  of  the  assignees,  came  in,  and  learn- 
ing his  father's  intentions,  requested  him  not  to  distrain,  and 
promised  that  as  soon  as  he  could  make  sale  of  the  property  and 
collect  the  money,  he  would  pay  him  the  one  year's  rent.  Mode, 
the  other  assignee,  was  not  present  on  this  occasion.  Joseph  did 
not  take  out  any  warrant  or  make  any  distress.  Elisha  died  in 
June  1843,  leaving  a  will,  of  which  he  appointed  his  son  Ellis 
executor,  and  one  of  the  residuary  legatees. 
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There  were  three  classes  of  preferred  creditors  under  the 
assignment.  Elisha  Phipps  was  not  one  of  them.  The  assignees 
settled  an  account  of  their  trust,  showing  a  balance  in  their  hands, 
which  was  insufficient  for  the  payment  of  all  the  preferred  cred- 
itors. The  court  below  decreed  to  the  estate  of  Elisha  Phipps  out 
of  the  balance,  $500  for  one  year's  rent.  From  this  decree  Van- 
dever,  one  of  the  preferred  creditors,  appealed. 

The  following  opinion  was  delivered  by  BELL,  President : 
The  first  question  made  under  this  state  of  facts  is  whether  the 
promise  made  to  Elisha  Phipps  by  Ellis  alone,  he  being  but  one 
of  two  parties,  is  binding  on  the  fund.  That  such  a  promise, 
made  by  all  the  assignees  upon  the  consideration  stated,  is  so 
binding,  and  will  entitle  the  landlord  to  a  preference  of  payment 
over  the  other  creditors  of  the  assignor,  is  fully  established  by 
Stevenson  v.  Wood,  (5  Esp.  200);  Osborne's  Estate,  (5  Whart. 
267).  But  it  is  said  that,  unlike  the  case  of  executors  and  admin- 
istrators, where  there  are  several  trustees  all  have  equal  power, 
interest  and  authority,  which  is  in  its  nature  joint,  and  all  must 
join  in  the  execution  of  the  trust,  and  so  one  cannot  sell  without 
the  other,  or  desire  to  receive  more  of  the  creditor's  money,  or  to 
be  more  of  a  trustee  than  his  partner ;  it  is  indeed  regularly  true 
that  when  the  execution  of  a  private  power  or  trust  is  committed 
to  more  than  one,  all  must  join  in  the  acts  necessary  to  carry  the 
trust  or  power  into  execution,  Beltzhoover  v.  Darragh,  (16  Serg. 
6f  Rawle  337) ;  and  the  act  of  less  than  the  whole  number  is  in- 
valid at  law.  But  the  act  of  the  assignee  in  this  instance  was  not 
so  much  in  furtherance  of  the  trust  as  to  prevent  its  utter  frustra- 
tion by  a  sacrifice  of  the  property,  the  subject  of  the  trust.  The 
exercise  of  such  a  power,  I  take  it,  is  inherent  in  each  of  the  trus- 
tees from  necessity,  and  being  for  the  advantage  of  the  cestui  que 
trust,  the  assent  of  the  co-trustee  would  if  necessary  be  presumed, 
in  order  to  sustain  a  procedure  essential  to  the  continued  exist- 
ence of  the  trust,  at  least  in.  the  absence  of  an  express  negative  ; 
on  the  ground  that  it  is  the  duty  of  each  of  the  trustees  to  do 
everything  proper  and  necessary  to  the  promotion  of  the  interest 
of  the  cestuis  que  trust ;  and  equity,  in  the  absence  of  proof  to  the 
contrary,  will  take  it  for  granted  he  has  so  done. 

If  instead  of  a  promise  to  pay  there  had  here  been  a  payment 
of  the  rent  by  one  of  the  assignees  in  avoidance  of  the  distress,  it 
is  scarcely  to  be  questioned  he  would  have  been  entitled  to  a  credit 
in  his  account  for  the  amount  thus  paid,  and  yet  there  is  no  differ- 
ence in  principle  between  the  payment  and  the  promise  as  shown 
by  Osborne's  Estate  already  cited.  But  again :  it  is  a  rule  in  equity 
that  what  is  compellable  by  suit  is  equally  valid  if  done  by  the 
trustees  without  suit.  Lewin  on  Trusts  413.  Here  payment  of 
the  rent  out  of  the  fund  assigned  might  have  been  enforced  by  the 
landlord  without  the  assent  of  the  trustees.  Surely  then  the  agree- 
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ment  of  one  of  them  to  do  what  in  truth  could  not  be  refused,  by 
which  the  costs  and  sacrifice  of  a  forced  sale  were  avoided,  is 
effective  as  against  those  whose  interests  were  thus  subserved. 

The  creditors  too  have  had  the  benefit  of  the  consideration  upon 
which  the  promise  of  their  trustee  was  based,  and  it  is  ungracious 
in  them  now  to  attempt  its  defeat  upon  a  mere  technical  objection. 
This  would  be  in  fact  to  perpetuate  a  fraud  on  the  estate  of  Elisha 
Phipps  by  those  who  have  been  benefited  by  an  arrangement  by 
which  alone  he  was  induced  to  forego  his  hold  on  the  goods  as- 
signed ;  and  to  this,  I  think,  equity  could  never  be  induced  to  lend 
itself.  The  arrangement  between  Ellis  and  his  father  was  then 
binding  upon  the  funds  in  the  hands  of  the  assignees  at  the  time  it 
was  made. 

But  it  is  urged  that  its  efficacy  is  destroyed  by  Ellis's  subse- 
quently becoming  executor  of  the  will  and  one  of  the  residuary 
legatees  of  the  estate  of  his  father.  In  support  of  this  position  the 
argument  is  that  a  man  cannot  take  advantage  of  his  own  promise, 
to  put  money  in  his  own  pocket,  as  it  is  said  is  the  attempt  here. 
But  it  must  be  remembered  that  Ellis  is  here  in  two  capacities  as 
distinct  and  separate  as  if  they  were  represented  by  two  different 
men.  In  both  he  acts  in  a  mere  representative  character,  bound 
to  take  care  of  both  the  trusts  which  are  confided  to  him,  but  with- 
out possessing  any  quality  destructive  of  the  right  of  either.  If 
another  than  he  had  become  executor,  there  would  have  been  no 
shadow  of  reason  for  saying  that  a  claim  perfectly  good  in  the 
hands  of  Elisha  in  his  lifetime  was  destroyed  by  his  death ;  and  I 
am  at  a  loss  to  comprehend  how  the  fact  of  the  representative  of 
the  debtor  estate  becoming  as  here  the  representative  of  the  cre- 
ditor estate,  can  make  such  a  result. 

Even  admitting  the  assignees  to  be  beneficially  interested  as 
legatees  in  the  fund  to  be  recovered  from  the  hands  of  the  assignees, 
it  cannot  operate  to  destroy  the  virtue  of  an  arrangement  made 
upon  a  valuable  consideration  between  parties  competent  to  make 
it,  and  which  being  in  fact  executed,  it  would  be  iniquitous  to  re- 
scind. I  am  aware  of  the  rule  that  generally  a  trustee  shall  not 
be  permitted  to  derive  a  benefit  to  himself  by  an  act  of  his  own 
on  a  subject  connected  with  the  trust,  during  the  subsistence  of  the 
trust.  This  rule  would  perhaps  have  been  applicable  had  Ellis 
been  the  owner  of  the  rent  at  the  time  of  his  promise ;  though  even 
this  is  doubtful.  But  he  was  not  such  owner,  nor  had  he  in  fact 
or  in  law  any  connection  with  the  claim,  through  which  he  might 
enjoy  a  benefit  flowing  from  his  arrangement.  That  he  subse- 
quently became  beneficially  interested  in  the  promise  without  any 
act  of  his  own  surely  cannot  have  the  effect  by  retroaction  to  de- 
stroy that  which  before  was  binding  and  operative.  The  law 
allows  a  trustee  to  purchase  at  his  own  sale ;  but  suppose  in  this 
instance  Elisha  had  become  the  purchaser  of  the  chattels  assigned 
for  a  less  price  than  their  value  and  then  died,  when  the  goods 
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passed  to  Ellis  as  residuary  legatee,  would  the  sale  be  invalid  as 
against  the  creditors  in  the  absence  of  actual  fraud  ?  Surely  not. 
Many  other  similar  illustrations  might  be  put,  but  this  may  suffice. 
As  then  there  is  no  suggestion  of  collusion  or  fraudulent  pretences 
between  the  father  and  son,  there  is  nothing  in  morals  to  forbid 
Ellis,  as  executor,  or  even  as  legatee,  asking  that  the  contract 
shall  be  wholly  completed  ;  and  I  see  nothing  in  law  which  pro- 
hibits it.  It  is  not  analagous  to  the  case,  to  which  at  the  bar  it 
lias  been  likened,  of  the  deposition  of  a  witness,  who,  before  it  is 
used,  becomes  interested,  and  which  courts  of  law  under  a  rule 
of  evidence  founded  in  supposed  policy,  exclude,  though  Chancery 
constantly  hears  such  depositions.  This  is  a  question  of  abstract 
justice  that  must  be  settled  according  to  the  more  enlarged  and 
comprehensive  principles  which  govern  rights  and  remedies. 

But  it  is  said  that  here  the  legal  remedy  is  gone;  that  no  action 
can  be  maintained  to  enforce  this  agreement,  because  no  action  at 
law  could  in  the  present  position  of  the  parties  be  brought  to  en- 
force this  contract;  but  the  consequence  by  no  means  follows. 
Where  a  creditor  makes  his  debtor  his  executor,  the  legal  remedy 
for  the  recovery  of  the  debt  is  gone,  and  therefore  at  law  the  debt 
itself  is  said  to  be  extinguished ;  but  in  equity  it  is  held  to  be  no 
more  than  a  parting  with  the  action;  the  duty  still  remains,  and 
the  executor  must  bring  the  debt  into  his  account  in  favour  of 
creditors,  legatees,  and  even  next  of  kin.  Pusey  v.  Clemson,  (9 
Serg.  4-  Rawle  208).  So  here,  though  the  legal  action  be  parted 
with,  the  obligation  resting  upon  the  assignees  as  representatives 
of  the  trust  fund,  to  pay  the  rent,  still  remains  and  may  be  ren- 
dered available  through  the  medium  of  a  decree  of  distribution. 

This  case  was  argued  at  December  Term  1844,  and  now  re-ar- 
gued by 

Darlington,  for  the  appellant,  who  contended  that  one  of  two 
trustees  could  not  make  a  promise  or  contract  to  bind  the  trust 
fund.  Lewin  on  Trusts  265;  Willis  on  Trusts  136;  2  Moore  583; 
Ex  parte  Rigby,  (19  Vez.  463) ;  Beltzhoover  v.  Darragh,  (16  Serg. 
4*  Rawle  337).  They  form  one  collective  trustee,  and  are  bound 
to  join  in  all  acts  connected  with  the  trust.  The  act  of  the  assignee 
here,  moreover,  was  in  defeat  of  the  trust. 

/.  Lewis,  contra.  If  the  contract  had  been  made  by  both  the 
assignees,  it  would  have  bound  the  fund.  Osborne's  Estate,  (5 
Whart.  267).  This  was  a  case  of  necessity  to  prevent  a  sacrifice 
of  the  trust  property.  Forbearance  is  a  sufficient  consideration, 
and  the  forbearance  here  was  for  the  benefit  of  the  trust  and  for 
the  protection  of  the  fund.  This  was  sufficient  to  authorize  the 
assignee  to  make  the  promise  in  question.  Unangst  v.  Shortz,  (5 
Whart.  506).  Chancery  would  have  compelled  trustees  to  make 
this  contract. 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  When  the  administration  of  a  trust  is  vested  in 
co-trustees,  they  all  form  but  one  collective  trustee.  They  must, 
therefore,  execute  the  duties  of  the  office  in  their  joint  capacity. 
Thus  a  receipt  for  money  or  a  certificate  of  bankruptcy,  &c.  must 
receive  the  joint  signature  of  the  whole  body ;  for  the  power,  in- 
terest and  authority  of  co-trustees  in  the  subject-matter  of  the 
trust  being  equal  and  undivided,  they  cannot  like  executors  act 
separately,  but  all  must  join.  Lewin  on  Trusts  265,  (24  Law  Lib.) ; 
Willis  on  Trusts  136,  (10  Law  Lib.) ;  Ex  parte  Rigby,  (19  Vez. 
463).  And  this  principle  enters  into  all  cases  depending  on  the 
discretion  and  judgment  of  the  trustees  in  contradistinction  to  acts 
of  a  mere  ministerial  nature.  The  former  requires  the  concurrence 
of  all  the  trustees ;  the  latter  may  be  performed  by  one.  The  con- 
tract in  question  is  without  doubt  one  of  the  former  description, 
and  consequently  comes  within  the  general  principle.  And  the 
only  doubt  is  whether  there  are  circumstances  in  the  case  which 
make  it  an  exception.  It  may  be  admitted  on  the  authority  of 
Osborne's  Case,  (5  Whart.  267),  that  if  the  contract  had  been  made 
by  both  the  assignees,  it  would  have  bound  the  fund  ;  but  the  ques- 
tion is  whether  one  of  the  trustees  without  any  authority  from  his 
co-trustee,  can  bind  the  estate.  And  that  this  cannot  be  appears 
from  the  principles  above  stated,  unless  there  are  some  circum- 
stances attending  the  case  which  make  it  an  exception  from  the 
general  rule.  The  validity  of  the  contract  is  put  on  the  ground 
of  necessitv  and  the  benefit  which  the  fund  derived  from  the  agree- 
ment. It  is  said  that  the  act  of  the  assignee  in  this  instance  was 
not  so  much  in  furtherance  of  the  trust  as  to  prevent  its  utter 
frustration  by  a  sacrifice  of  the  property.  The  exercise  of  such  a 
power  is  inherent  in  each  of  the  trustees  from  necessity,  and  being 
for  the  advantage  of  the  cestui  que  trust,  the  assent  of  the  co-trustee 
would,  if  necessary,  be  presumed,  in  order  to  sustain  a  procedure 
essential  to  the  continued  existence  of  the  trust,  at  least  in  the  ab- 
sence of  an  express  negative,  on  the  ground  that  it  is  the  duty  of 
each  of  the  trustees  to  do  everything  proper  and  necessary  to  the 
promotion  of  the  interest  of  the  cestui  que  trust,  and  equity  in  the 
absence  of  proof  to  the  contrary  will  take  it  for  granted  he  has  so 
done. 

It  is  not  my  intention  to  deny  the  justice  of  the  abstract  princi- 
ples asserted  by  the  court,  but  it  seems  to  me  they  do  not  apply, 
because  there  is  no  room  for  the  presumption  of  any  acquiescence 
or  consent  to  the  contract ;  for  the  proof  is  that  the  co-trustee  was 
not  present  when  the  agreement  was  made,  nor  has  any  consent, 
either  previous  or  subsequent,  been  shown,  nor  is  any  pretended 
to  have  existed.  It  is  the  naked  case  of  one  of  two  trustees  making 
an  important  contract  without  any  authority  whatever  from  the 
other  to  act  for  him.  Nor  do  we  perceive  any  necessity  whatever 
for  the  agreement.  The  co-trustee  was  in  the  immediate  vicinity 
viii.  — 52  2x 
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and  could  have  been  consulted  without  any  detriment  whatever 
to  the  interests  of  the  trust.  It  is  therefore  unlike  the  case  to 
which  it  has  been  assimilated  in  the  argument,  of  a  fire  where  one 
of  two  trustees  makes  a  contract  in  the  absence  of  his  co-trustee, 
to  preserve  property  of  the  trust  from  destruction.  The  urgent 
necessity  of  the  case  would  constitute  an  exception  to  the  general 
rule,  and  on  that  account  alone  the  contract  would  bind  the  estate. 
The  argument  also  assumes  the  contract  to  be  for  the  advantage 
of  the  estate.  Now  whether  this  be  so  it  is  impossible  to  say,  as 
that  may  depend  on  a  variety  of  considerations.  But  the  conclu- 
sive answer  to  this  suggestion  is,  that  it  is  a  matter  in  the  first 
instance  solely  for  the  discretion  and  judgment  of  all  the  trustees. 
It  is  a  question  which  one  alone  cannot  decide.  To  say  that  the 
validity  of  the  contract  depends  on  its  being  afterwards  deemed 
advantageous  to  the  trust  would  in  fact  abrogate  the  rule,  and 
would  lead  to  perplexing  inquiries  and  to  questions  which  in  many 
cases  it  would  be  difficult  to  settle.  It  is  a  rule  in*  equity,  as  is 
said,  that  what  is  compellable  by  suit  is  equally  valid  if  done  by 
the  trustees  without  suit.  And  this  is  true ;  but  to  give  force  and 
application  to  the  suggestion  it  must  be  shown  that  a  Court  of 
Equity  would  compel  the  trustee  to  enter  into  this  contract.  But 
as  no  Court  of  Equity  would  interfere  in  such  a  case,  the  applica- 
tion of  this  principle  is  not  very  obvious.  It  is  urged  that  if  instead 
of  a  promise  to  pay  there  had  been  a  payment  of  the  rent  by  one 
of  the  assignees  in  avoidance  of  the  distress,  it  would  scarcely  be 
questioned  he  would  be  entitled  to  a  credit  for  the  amount  thus 
paid.  Without  expressing  any  positive  opinion  on  this  point,  I 
would  barely  observe  that  it  seems  to  me  to  be  stating  the  same 
question  in  a  different  form,  and  that  it  would  be  more  prudent  at 
least  to  refrain  from  doing  so  without  the  assent  of  the  other  trus- 
tees. It  is  strongly  urged  that  the  creditors  have  the  benefit  of 
the  consideration  on  which  the  promise  of  the  trustee  was  based, 
and  that  it  is  ungracious  in  them  now  to  dispute  it.  This  argu- 
ment addresses  itself  rather  to  the  generosity  of  the  creditors  than 
any  legal  right  arising  from  the  contract ;  but  the  latter  is  the 
question  now  under  consideration.  Besides,  it  assumes  a  matter 
admitting  of  some  doubt,  and  which  the  trustees  must  determine 
for  themselves,  viz.,  whether  the  contract  may  not  have  been  a 
detriment  rather  than  a  benefit  to  the  fund.  Hardship  cannot  with 
truth  be  alleged;  for  the  contracting  parties  were  aware,  oral 
least  ought  to  have  been,  of  the  rule  which  prevents  one  of  two  or 
more  trustees  from  making  a  contract  binding  the  fund.  If  any 
loss  arises  from  a  violation  of  this  well-settled  rule,  it  is  but  right 
that  they  alone  should  abide  the  consequences.  Whether  the  con- 
tracting party  is  personally  liable  is  not  the  matter  in  dispute,  but 
its  obligatory  force  on  the  fund  in  the  hands  of  the  trustees.  We 
think  it  better  to  adhere  to  the  rule  which  requires  the  assent  of 
both,  and  that  this  case  presents  a  strong  illustration  of  the  pro- 
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priety  of  this  course.  It  was  clearly  the  duty  of  the  trustees  to 
manage  the  trust  for  the  best  interests  of  the  creditors ;  and  had 
the  property  been  removed  immediately  on  the  assignment',  the 
landlord  would  have  had  no  lien  whatever.  But  instead  of  pur- 
suing this  obvious  course,  they  permit  the  goods  to  remain  on  the 
premises  until  the  rent  becomes  due  and  the  right  of  distress  at- 
taches, and  then  one  of  them,  the  son  of  the  landlord,  without  any 
consultation  with  his  colleague,  undertakes  to  make  the  contract 
in  question. 

This  view  of  the  case  makes  it  unnecessary  to  consider  the  ob- 
jection to  the  competency  of  Joseph  Phipps. 

The  decree  of  the  court  ordering  $500,  one  year's  rent,  to  be 
paid  to  the  estate  of  Elisha  Phipps  is  reversed. 

Decree  reversed. 
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Duffy  against  The  Insurance  Company. 

A  post-nuptial  contract  between  husband  and  wife,  though  declared  void  at 
law,  is  held  good  and  carried  into  effect  in  equity. 

If  made  without  a  valuable  consideration,  it  will  be  deemed  fraudulent  in  law 
against  creditors ;  but  if  a  valuable  consideration  is  received  by  the  husband  from 
his  wife  for  a  settlement  to  her  separate  use,  it  is  valid. 

Where,  therefore,  the  husband  had  a  life-estate  in  his  wife's  land,  and  in  con- 
sideration of  $4000  paid  them,  they  joined  in  a  conveyance  of  the  fee  in  trust  to 
collect  the  rents  and  apply  one  half  of  them  to  its  repayment,  and  to  pay  the 
other  half  to  such  persons  as  the  wife  should  direct,  and  afterwards  in  trust  to 
convey  as  she  should  direct,  and  subsequently  made  another  conveyance  to  the 
assignees  in  that  deed,  in  consideration  of  $12,000  advanced  to  the  wife  to  enable 
her  to  pay  off  the  $4000,  in  trust  to  sell,  mortgage  or  let  the  premises,  and  after 
repaying  the  $12,000,  to  pay  off  certain  creditors  of  the  husband  to  the  amount  of 
$5509.25,  which  sum  greatly  exceeded  the  value  of  the  husband's  life-estate,  (the 
property  consisting  of  unproductive  lots),  and  there  being  no  ground  to  presume 
fraud  or  collusion,  the  conveyances  were  held  to  be  valid. 

THIS  was  an  action  of  ejectment  instituted  in  the  District 
Court  for  the  city  and  county  of  Philadelphia,  by  Francis  Duffy 
against  The  Mechanics'  and  Tradesmens'  Insurance  Company, 
John  Rankin  and  others,  to  recover  possession  of  certain  real  es- 
tate. Michael  Fox  died  on  the  13th  July  1838,  intestate,  without 
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widow,  leaving  issue  four  children,  one  of  whom,  Margaretta, 
married  Woodburn  Potter.  He  was  seised  at  his  death  of  certain 
real  estate,  and  partition  was  made  thereof.  On  the  20th  March 
1841,  Potter  presented  his  petition  to  the  Common  Pleas  of  Phila- 
delphia county,  praying  to  be  discharged  as  an  insolvent  debtor. 
This  petition  was  in  the  ordinary  form,  and  notice  was  given  to 
the  creditors  personally,  among  others  to  Samuel  Badger.  The 
proceedings  in  the  Common  Pleas  resulted  in  the  discharge  of 
Potter,  and  the  appointment  of  Duffy  as  his  assignee  or  trustee 
for  the  benefit  of  creditors.  On  the  14th  April  1841,  an  indenture 
tripartite  was  executed  as  follows : 

This  Indenture,  Tripartite,  made  the  14th  day  of  April  1841, 
between  the  Girard  Life  Insurance  Annuity  and  Trust  Company 
of  Philadelphia  of  the  one  part,  Woodburn  Potter  of  the  City  of 
Philadelphia  Gentleman,  and  Anna  Margaretta  his  wife,  of  the 
second  part,  and  the  Mechanics'  and  Tradesmens'  Insurance 
Company  of  Philadelphia,  of  the  third  part.  Whereas,  the  said 
Woodburn  Potter  and  Anna  Margaretta  his  wife,  by  Indenture  of 
Agreement,  dated  the  26th  day  of  October  1838,  recorded,  &c., 
after  reciting  as  is  therein  recited,  did  for  and  in  consideration  of 
the  sum  of  $4000,  lawful  money  to  them  advanced,  grant,  bargain, 
sell,  release  and  confirm  unto  the  said  the  Girard  Life  Insurance 
Annuity  and  Trust  Company  of  Philadelphia,  their  successors  and 
assigns,  all  their  and  each  of  their  right,  title  and  interest  of,  in 
and  to  all  and  singular  the  Real  Estate,  whereof  Michael  Fox  (the 
father  of  the  said  Anna  Margaretta  Potter)  died  seised,  whereso- 
ever the  same  may  be  situated.  To  hold  in  trust  nevertheless, 
and  upon  the  special  uses  and  confidences  therein  declared,  that 
is  to  say,  first,  that  they  the  said  the  Girard  Life  Insurance  An- 
nuity and  Trust  Company  of  Philadelphia,  should  and  might  col- 
lect and  receive  all  and  singular  the  rents,  issues  and  profits  of 
said  real  estate,  and  deducting  and  retaining  from  the  amount 
so  collected,  as  a  full  compensation  and  commission  for  their 
trouble  and  pains  in  such  collection,  four  per  centum  on  such 
amount,  (which  commission  it  is  thereby  mutually  covenanted 
and  agreed  that  they  should  so  retain  and  deduct)  apply  the 
monies  received  and  collected  as  aforesaid,  the  one-half  thereof  to 
the  payment  of  the  aforesaid  sum  of  money  by  them  advanced, 
with  lawful  interest  thereon  from  the  day  of  the  date  thereof,  and 
the  remaining  one-half  part  thereof,  pay  to  such  person  or  persons 
as  the  said  Anna  Margaretta  Potter  should,  by  her  written  order 
direct  and  appoint,  notwithstanding  her  coverture  and  wholly  in- 
dependent of  any  control  of  her  said  husband,  without  the  same 
being  in  any  manner  liable  for  or  in  consequence  of  any  of  the 
debts  or  engagements  of  her  said  husband  then  or  thereafter  to 
become  due,  and  the  receipt  of  the  said  Anna  Margaretta  should 
at  all  times  be  a  full  and  sufficient  discharge  for  any  payments 
made  to  her  by  the  said  parties  of  the  second  part  thereto.  Se- 
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condly,  after  full  satisfaction  of  the  said  sum  and  interest  and  de- 
duction of  the  said  commission,  then  upon  this  further  trust,  that 
they  the  said  The  Girard  Life  Insurance  Annuity  and  Trust  Com- 
pany of  Philadelphia  should  and  would,  and  they  the  said  the  G. 
L.  I.  Co.  of  Phil,  did  thereby  covenant,  promise,  and  agree  to  and 
with  the  said  parties  of  the  first  part  thereto,  their  heirs  and  as- 
signs, that  they  would  forthwith  grant  and  convey  (by  such  in- 
strument as  the  counsel  learned  in  the  law  of  the  said  Woodburn 
Potter,  and  Anna  Margaretta  should  advise  and  direct)  all  the 
premises  thereby  conveyed  or  mentioned  and  intended  to  be  con- 
veyed without  any  other  or  further  incumbrances  than  might  then 
exist  thereupon,  to  such  persons  and  upon  such  trust  as  she  the 
said  Anna  Margaretta  Potter  should  or  might  by  deed  duly  exe- 
cuted in  the  presence  of  two  subscribing  witnesses  and  duly  ac- 
knowledged according  to  law  direct  and  appoint,  and  it  was  fur- 
thermore mutually  covenanted  and  agreed  by,  and  between  the 
said  parties  thereto,  that  the  said  Woodburn  Potter  and  Anna 
Margaretta  Potter  should  and  would  proceed  as  soon  as  might  be 
to  procure  a  partition  of  the  real  estate  whereof  the  said  Michael 
Fox  was  as  aforesaid  seised,  and  that  if  it  should  be  necessary  or 
expedient,  they  should  have  the  right  and  privilege  to  use  the 
name  of  the  said  parties  thereto  of  the  second  part  in  any  proceed- 
ings which  might  legally  be  adopted  in  order  to  effect  said  parti- 
tion at  the  proper  cost  and  charge  of  the  said  Woodburn  Potter 
and  Anna  Margaretta  Potter,  and  that  from  and  after  such  parti- 
tion made,  the  part  allotted  in  severally  to  the  said  Woodburn 
Potter  and  Anna  Margaretta  Potter  should  be  deemed  and  taken 
to  pass  and  be  conveyed  by  the  indenture  now  in  recital,  in  lieu 
of  the  undivided  share  therein  before  specified,  and  be  held  for  the 
purposes  and  upon  the  uses,  terms  and  conditions  and  trusts 
therein  contained,  set  forth  and  declared. 

And  whereas,  proceedings  in  partition  have  been  lately  had  and 
prosecuted  in  the  Orphans'  Court  for  the  city  arid  county  of  Phila- 
delphia in  pursuance  whereof  Daniel  Filler,  Esquire,  High  Sheriff" 
of  the  said  county,  and  an  inquest  have  parted  and  divided  the 
real  estate  of  the  said  Michael  Fox  deceased  in  way  and  manner 
by  law  directed,  and  by  a  certain  schedule  under  their  respective 
hands  and  seals  returned  to  the  said  court  bearing  date  the  20th 
day  of  November  1840  and  now  filed  therein,  did  allot  and  assign 
one  full,  equal  and  undivided  fifth  part  of  the  said  real  estate  be- 
ing all  and  singular  the  messuages,  tenements,  lots  of  ground  and 
yearly  rent  charge  therein  as  such  specifically  described  and  de- 
signated unto  the  said  the  Girard  Life  Insurance  Annuity  and 
Trust  Company  of  Philadelphia,  their  successors  and  assigns  for 
ever,  in  trust  nevertheless  and  to,  for,  and  upon  the  special  use 
and  confidences  set  forth,  declared,  and  contained  in,  and  by  the 
said  above  recited  Indenture  of  agreement  as  in  and  bv  the  said 
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recited  Indenture  and  the  records  and  proceedings  of  the  said 
court,  reference  thereto  severally  being  had,  will  fully  appear. 

And  whereas  the  said  The  Mechanics'  and  Tradesmens'  Insur- 
ance Company  of  Philadelphia  have  advanced  to  the  said  Anna 
Margaretta  Potter,  with  the  consent  and  approbation  of  her  hus- 
band, the  said  Woodburn  Potter,  the  sum  of  $12,000  to  enable 
them,  among  other  things,  to  pay  off  and  discharge  the  sum  now 
due  by  them  to  the  said  The  Girard  Life  Insurance  Annuity  and 
Trust  Company  of  Philadelphia,  and  have  agreed  to  accept  of  a 
conveyance  of  the  premises  aforesaid  upon  the  uses,  terms  and 
conditions  hereinafter  declared  and  set  forth,  as  well  for  the  pur- 
pose of  securing  the  repayment  of  the  said  sum  of  $12,000  by 
them  advanced  as  aforesaid,  with  interest,  and  also  at  the  request 
of  the  said  Anna  Margaretta  Potter  to  secure  the  persons  herein- 
after named  the  payment  of  the  several  sums  hereinafter  men- 
tioned. 

And  whereas  the  said  Anna  Margaretta  Potter  has  fully  paid 
to  the  said  The  Girard  Life  Insurance  Annuity  and  Trust  Com- 
pany of  Philadelphia,  the  said  sum  of  money  by  them  advanced 
as  above  mentioned,  together  with  interest  and  commission,  accord- 
ing to  the  true  tenor  of  the  said  above  recited  indenture  of  agree- 
ment: 

Now  this  indenture  witnesseth  that  the  said  Anna  Margaretta 
Potter,  pursuant  to  and  in  exercise  and  execution  of  the  power 
and  authority  to  her  for  this  purpose  reserved  and  given  by  the 
said  herein  above  recited  indenture  of  agreement,  and  of  every  or 
any  other  power  or  authority  in  any  wise  enabling  her  in  this  be- 
half, doth  by  this  present  deed  by  her  duly  executed  in  the  pre- 
sence of  the  two  witnesses  whose  names  are  hereunto  subscribed, 
and  by  her  duly  acknowledged  according  to  law,  direct  and  ap- 
point that  the  said  The  Girard  Life  Insurance  Annuity  and  Trust 
Company  of  Philadelphia,  shall  and  do  by  this  present  deed  grant 
and  convey  all  the  said  trust,  estate  and  premises  in  them  vested 
under  the  said  above  recited  indenture  of  agreement,  with  the 
appurtenances,  unto  the  said  The  Mechanics'  and  Tradesmen's 
Insurance  Company  of  Philadelphia,  their  successors  and  assigns, 
to  and  for  their  own  proper  use  and  behoof,  for  ever  to  hold  the 
same  and  every  part  thereof  (excepting  only  a  certain  yearly  rent 
charge  of  $112.50,  hereinafter  more  particularly  mentioned  and 
designated)  to,  for  and  upon  the  uses,  intents  and  purposes,  and 
with  and  under  and  subject  to  the  powers,  terms,  conditions  and 
agreements  hereinafter  limited,  declared  and  set  forth  of  and  con- 
cerning the  same,  and  to  and  for  no  other  use,  intent  and  purpose 
whatsoever;  that  is  to  say,  upon  trust  to  let  and  demise  or  when 
and  as  from  time  to  time  they  may  deem  proper,  to  bargain  and 
sell  all  or  any  part  of  the  said  estate  and  premises  by  public  or 
private  sale  to  any  person  or  persons  whomsoever,  either  abso- 
lutely or  on  ground  rent  for  the  greatest  and  best  price  or  prices, 
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or  yearly  rent  or  rents  that  can  or  may  be  reasonably  had  and 
gotten  for  the  same,  and  by  good  and  sufficient  deeds  of  convey- 
ance and  assurance  in  the  law  to  grant  convey  and  assure  the 
same  unto  the  purchaser  or  purchasers  thereof,  his  her  or  their 
heirs,  successors  and  assigns  for  ever,  freed  and  discharged  from 
all  and  every  the  uses,  trusts  and  estates  hereby  declared  of  and 
concerning  the  same,  and  out  of  such  part  or  parts  of  the  said 
estate  as  may  be  disposed  of  on  ground  rent  as  aforesaid,  to  re- 
serve the  yearly  rent  or  rents  that  may  be  agreed  upon  for  the 
same,  free  of  any  deduction,  charges  or  assessments  whatsoever, 
to  them  the  said  The  Mechanics'  and  Tradesmen's  Insurance  Com- 
pany of  Philadelphia,  their  successors  and  assigns  for  ever,  in  trust 
for  the  like  and  same  uses,  intents  and  purposes,  and  with,  and 
under,  and  subject  to  the  like  and  same  powers,  terms,  conditions 
and  agreements  as  are  herein  and  hereby  limited,  declared  and 
set  forth  of  and  concerning  the  trust,  estate  and  premises  afore- 
said, and  with  the  clauses  of  entry,  distress,  and  re-entry  and 
covenant  for  the  payment  of  the  rent  and  taxes,  and  provisions 
for  the  extinguishment  of  the  same  rent  or  rents  within  a  limited 
time,  as  are  usual  in  ground  rent  deeds  in  the  city  of  Philadelphia, 
and  further,  as  to  the  yearly  rent  charges,  or  ground  rents  which 
may  be  reserved  in  pursuance  of  the  trust  above  created,  to  grant, 
bargain,  sell  and  dispose  of  the  same  or  any  part  thereof,  upon 
such  terms  as  they,  the  said  The  Mechanics'  and  Tradesmen's 
Insurance  Company  of  Philadelphia  may  deem  proper,  and  by  good 
and  sufficient  deeds  of  conveyance  in  the  law  to  grant  and  convey 
and  assign  the  same  to  the  purchaser  or  purchasers  thereof,  his, 
her  or  their  heirs,  successors  and  assigns  for  ever,  freed  and  dis- 
charged from  all  and  every  the  use,  trust  and  estates  hereby  de- 
clared of  and  concerning  the  same  and  without  any  liability  on  the 
part  of  any  purchaser  or  purchasers  as  to  the  application  of  the 
purchase  money  of  any  part  or  parts  of  said  estate,  or  of  any 
ground  rent  or  rents  that  may  be  sold,  or  of  the  extinction  money 
of  any  such  rents,  and  upon  this  further  trust,  that  the  said  The 
Mechanics'  and  Tradesman's  Insurance  Company  of  Philadelphia, 
their  successors  and  assigns  shall  and  may  when  and  as  from 
time  to  time  they  may  deem  proper,  raise,  borrow  and  take  up  on 
interest  such  sum  or  sums  of  money  as  they  may  see  fit,  and  there- 
upon in  order  to  secure  the  payment  of  all  such  sum  and  sums  of 
money  with  interest,  to  grant  and  convey  any  part  or  parts  of  the 
whole  of  the  said  trust  estate,  or  of  the  said  yearly  rent  charges 
or  ground  rents,  which  may  be  reserved  as  aforesaid  to  the  person 
or  persons,  or  body  or  bodies  corporate  from  whom  or  which  such 
loan  or  loans  may  be  obtained,  his,  her  or  their  heirs,  successors 
and  assigns,  in  mortgage  freed  and  discharged  from  all  and  every 
the  uses,  trusts  and  estates  hereby  declared  of  and  concerning  the 
same,  and  without  any  liability  on  the  part  of  such  mortgagee  or 
mortgagees  as  to  the  application  of  the  moneys  so  raised  on  loan, 
vin.  —  53 
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and  as  to  the  moneys  that  may  be  produced  from  the  rents  and 
income  of  the  said  premises,  or  by  any  sale  or  sales,  or  mortgage 
or  mortgages  of  any  part  or  parts  of  the  whole  of  the  said  estate, 
or  of  the  ground  rents  which  may  be  reserved  as  aforesaid,  and 
by  the  extinguishment  of  any  such  ground  rents  and  all  other 
moneys  in  any  way  coming  to  them,  the  said  The  Mechanics'  and 
Tradesman's  Insurance  Company  of  Philadelphia,  under  the  trusts 
hereinbefore  declared,  in  trust  to  apply  the  same  from  time  to  time 
when  and  as  received  (after  deducting  and  paying  all  taxes,  ground 
rent  and  necessary  repairs  to  the  premises  and  commission  charges, 
and  necessary  and  reasonable  expenses  attendant  upon  the  crea- 
tion and  execution  of  the  trust)  for  and  towards  the  payment, 
liquidation  and  discharge  of  the  said  $12,000  so  as  aforesaid  ad- 
vanced by  them  the  said  The  Mechanics'  and  Tradesman's  Insu- 
rance Company  of  Philadelphia,  with  lawful  interest  thereon,  from 
the  day  of  the  date  hereof  and  after  full  satisfaction,  and  payment 
of  the  said  sum  of  $12,000  with  interest,  as  aforesaid,  Then,  in 
the  second  place,  to  pay  to  Elhannan  W.  Keyser  and  Charles  Fox, 
administrators  de  bonis  non,  &c.  of  Michael  Fox  deceased,  the 
sum  of  $2969.25,  the  amount  by  them  alleged  to  be  due  for  advance 
in  money  and  furniture  made  to  the  said  Anna  Margaretta  Potter, 
during  the  lifetime  of  the  said  Michael  Fox;  and  after  full  satis- 
faction and  payment  of  said  lastmentioned  sum,  then,  in  the  third 
place  to  pay  to  the  several  persons  hereinafter  named,  the  sums 
of  money  hereinafter  mentioned,  to  wit,  to  Samuel  Badger,  Esq., 
the  sum  of  $1500,  to  John  Buddy  the  sum  of  $690,  and  to  Craw- 
ford Riddle  tl)e  sum  of  $350 ;  the  said  four  last  mentioned  sums 
of  money  to  be  paid,  with  lawful  interest  thereon,  from  the  date 
hereof.  And  after  paying  all  taxes,  ground  rent,  and  necessary 
repairs  to  the  premises,  and  commission  charges  and  necessary 
expenses  as  aforesaid,  and  paying  and  fully  discharging  the  said 
sum  of  $12,000,  and  the  said  four  other  several  sums  hereinbefore 
mentioned,  then  in  trust  to  pay  over  and  assign  the  overplus  of 
the  moneys  that  may  be  produced  as  aforesaid,  and  to  grant,  con- 
vey, and  assure,  all  the  real  estate  that  may  then  remain  undis- 
posed of,  in  pursuance  of  the  hereby  created  trusts,  unto  and  to 
the  use  of  such  person  or  persons,  and  for  such  estate  and  estates, 
and  in  such  sort,  manner  and  form  as  she  the  said  Anna  Marga- 
retta, by  any  deed,  or  by  her  last  will  and  testament  or  any  writing 
in  the  nature  of  and  by  her  intended  as  and  for  her  last  will  and 
testament,  such  deed  or  last  will  and  testament,  or  writing  in- 
tended as  and  for  a  last  will  and  testament,  to  be  by  her  signed 
and  sealed  in  the  presence  of  at  least  two  credible  subscribing 
witnesses,  notwithstanding  any  coverture  or  whether  she  be  covert 
or  sole,  shall  at  any  time  hereafter  direct,  limit  and  appoint.  Pro- 
vided that  it  shall  and  may  be  lawful  for  the  said  The  Mechanics' 
and  Tradesman's  Insurance  Company  of  Philadelphia  to  deduct 
and  retain  five  per  centum  on  all  such  sums  of  money  received  as 
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rents,  as  they  shall  collect  under  the  trust  hereby  created,  as  a 
full  compensation  and  commission  for  their  trouble  and  pains  in 
such  collection,  and  in  the  management  of  the  trust.  And  as  to 
the  yearly  rent  charge  excepted  as  aforesaid,  being  all  that  certain 
yearly  ground  rent  or  sum  of  $112.50,  lawful  silver  money  of  the 
United  States,  chargeable  half  yearly,  issuing  and  payable  by 
John  F.  Willetts,  his  heirs  and  assigns,  (in  trust  to  convey  to  Ro- 
sanna  Fraley,  in  consideration  of  money  that  had  been  advanced 
by  her  to  Anna  M.  Potter). 

And  this  indenture  further  witnesseth,  that  the  said  the  Girard 
Life  Insurance  Annuity  and  Trust  Company  of  Philadelphia,  for 
and  in  consideration  of  the  sum  of  $4600,  lawful  money,  unto  them 
well  and  truly  paid  by  the  said  Woodburn  Potter,  and  Anna  Mar- 
garetta,  his  wife,  at  and  before  the  ensealing  and  delivery  hereof, 
the  receipt  whereof  is  hereby  acknowledged,  (being  in  full  of  the 
sum  of  money  by  them  advanced  as  aforesaid,  together  with  in- 
terest and  commission,  as  aforesaid),  have  granted,  bargained, 
sold,  etifeoffed,  released,  and  confirmed,  and  by  these  presents 
(pursuant  to  and  in  execution  of  the  direction  of  the  said  Anna 
M.  Potter,  herein  above  contained,  and  of  all  and  singular  the 
powers  in  them  vested  in  this  behalf),  do  grant,  bargain,  sell,  alien, 
enfeoff,  and  confirm  unto  the  said  Mechanics'  and  Tradesman's 
Insurance  Company  of  Philadelphia,  their  successors  and  assigns, 
all  and  singular  the  messuage,  tenements,  lots  of  ground,  rents, 
hereditaments,  real  estate  whatsoever  in  them  vested  under  the 
said  first  above  recited  indenture  of  agreement,  and  to  them,  the 
said  the  Girard  Life  Insurance  Company  of  Philadelphia,  allotted 
on  the  partition  aforesaid,  and  every  part  and  parcel  thereof,  to- 
gether with  all  and  singular  the  rights,  members,  incidents  and 
appurtenances  whatsoever,  thereunto  belonging,  or  in  any  wise 
appertaining,  and  the  reversions,  remainders,  rents,  issues,  and 
profits  thereof,  and  all  the  estate,  right,  title,  interest,  use,  trust, 
property,  claim,  and  demand  whatsoever  of  them  the  said  the 
Girard  Life  Insurance  Annuity  and  Trust  Company  of  Philadel- 
phia, as  well  at  law  as  in  equity  of,  in,  to,  and  out  of  the  same, 
and  every  part  and  parcel  thereof,  to  have  and  to  hold  all  and 
singular  the  hereditaments  and  premises  hereby  granted  or  men- 
tioned and  intended  so  to  be  with  the  appurtenances  unto  the  said 
the  Mechanics'  and  Tradesman's  Insurance  Company  of  Philadel- 
phia, their  successors  and  assigns,  to  and  for  the  only  proper  use 
and  behoof  of  the  said  the  Mechanics'  and  Tradesman's  Insurance 
Company  of  Philadelphia,  their  successors  and  assigns  for  ever,  in 
trust  nevertheless  to,  for,  and  upon  the  uses,  intents,  and  purposes, 
and  with,  and  under,  and  subject  to  the  powers,  terms,  and  con- 
ditions, and  agreements  herein  above  limited,  expressed  and  de- 
clared, and  to  and  for  no  other  use,  intent,  or  purpose  whatsoever, 
Provided,  however,  and  it  is  hereby  expressly  declared  that  no- 
thing herein  contained  shall  be  construed  and  taken  as  a  warranty 
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or  covenant  of  any  kind,  on  the  part  of  the  said  the  Girard  Life 
Insurance  Annuity  and  Trust  Company  of  Philadelphia,  and  that 
these  presents  are  intended  only  to  convey  and  release  such  in- 
terest in  the  premises  as  they  the  said  the  Girard  Life  Insurance 
Annuity  and  Trust  Company  of  Philadelphia,  at  law  or  in  equity, 
have  a  right  to  convey.  In  witness  whereof  the  said  the  Girard 
Life  Insurance  Annuity  and  Trust  Company  of  Philadelphia  have 
caused  their  common  or  corporate  seal  to  be  hereunto  affixed,  and 
the  said  Woodburn  Potter  and  Anna  Margaretta  Potter  his  wife, 
have  hereunto  set  their  hands  and  seals,  the  day  and  year  above 
written. 

Signed,  sealed,  and  delivered  by  the  )      ijr 
abov!  named  W.  Potter  and  A.  M.  Pot-  {      ^DBSRN  PoTTER' 
ter  in  the  presence  of  us.  ) 

Signed,  G.  GRISCOM, 

JNO.  C.  MITCHELL. 

R.  W.  RICHARDS,  President. 

Receipt  of  consideration  on  the  date  above  written. 
Acknowledged  April  14,  1841. 
Recorded  "        "    1841. 

Appended  to  the  Proceedings  in  Partition  was  this  Document : 

I  do  hereby,  for  myself,  my  heirs,  executors,  administrators  and 
assigns,  renounce,  relinquish  and  quit  claim  in  and  to  any  right, 
title  or  estate,  coming  or  belonging  to  my  wife,  Anna  Margaretta 
Potter,  daughter  of  said  Michael  Fox  deceased,  and  do  desire  that 
her  share  shall  be  vested  in  her,  and  her  heirs  absolutely. 

WOODBURN  POTTER. 

Philadelphia,  April  13th,  1841. 

The  plaintiff  offered  to  read  in  evidence  the  insolvent  petition 
of  Woodburn  Potter,  filed  in  the  Common  Pleas  (of  March  Term 
1835,  No.  178)  on  16th  March  1835,  and  proceedings  thereupon, 
for  the  purpose  of  establishing  the  fact  that  Potter  was  largely 
indebted,  and  had  no  property  at  the  time  of  executing  the  deed 
to  the  Girard  Insurance  Company,  and  that  his  indebtedness  then 
appeared  upon  the  records  of  said  court.  The  defendants  objected 
to  the  reading  of  the  petition,  the  offer  was  overruled  and  excep- 
tion sealed. 

Also,  the  records  of  various  judgments  against  Potter  in  the  Dis- 
trict Court,  entered  of  record  previous  to  the  date  of  execution  of  the 
deed  to  the  Mechanics'  and  Tradesmen's  Insurance  Company,  at 
various  dates  between  June  1838  and  said  date ;  also,  transcript 
of  alderman  Samuel  Badger's  docket  judgment,  on  llth  March 
1840,  in  favour  of  Jacob  O.  Ewinij,  for  arrears  of  rent. 

The  plaintiff  offered  the  insolvent  petition  of  Woodburn  Potter, 
filed  16th  March  1835,  for  the  purpose  of  showing  that  the  debt 
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referred  to  in  the  last  mentioned  transcript  was  due  at  the  date 
of  that  petition,  and  was  acknowledged  so  to  be  upon  the  records 
of  the  Common  Pleas.  Objection  was  made,  the  offer  overruled, 
and  exception  taken. 

The  said  petition  was  again  offered  by  the  plaintiff,  for  the  pur- 
pose of  affecting  the  defendants  with  notice  of  Potter's  indebted- 
ness on  the  14th  October  1838,  at  the  time  of  the  execution  by 
him  of  the  settlement  bearing  that  date.  Objection  was  made,  the 
offer  overruled  and  exception  taken. 

The  plaintiff  then  proposed  to  examine  John  Powell  (a  creditor 
of  W.  Potter,  whose  claim  was  due  before  October  1838),  for  the 
purpose  of  establishing  the  existence  and  amount  of  the  debt  by 
the  usual  mode  of  proving  his  book  of  original  entries,  &c.,  the 
entries  having  been  made  by  himself.  Upon  the  defendant's  objec- 
tion, the  testimony  was  overruled  and  exception  sealed. 

Julius  Alsop,  a  clerk  in  Mr  Scherr's  piano  factory,  was  offered 
to  prove  the  existence  of  a  claim  against  Potter,  for  a  piano  sold 
him  24th  October  1840  for  $450,  by  the  book  of  original  entries. 
The  testimony  was  objected  to,  overruled  and  exception  taken. 

Woodburn  Potter  was  then  produced  by  the  plaintiff  for  the 
purpose  of  proving  his  insolvency  prior  to  and  in  October  1838. 
Objection  was  made  by  the  defendants,  and  the  offer  overruled  and 
exception  taken. 

Samuel  Badger  testified  that  he  was  President  of  the  Mechanics' 
and  Tradesmen's  Company,  previous  to  and  at  the  date  of  the  deed 
in  their  favour,  14th  April  1841. 

The  plaintiff  put  this  question  to  the  witness:  —  "Did  you  re- 
ceive notice  of  Woodburn  Potter's  application  to  the  Court  of 
Common  Pleas  for  the  benefit  of  the  insolvent  laws  in  March  or 
April  1841  ?"  The  question  was  objected  to  upon  the  ground  that 
notice  should  be  traced  to  the  Board  of  Directors  and  not  to  the 
President.  The  offer  was  overruled  and  exception  sealed. 

The  witness  continued  and  was  cross-examined.  In  the  course 
of  this  the  defendants  put  the  following  question:  —  "Was  Mr 
Potter's  application  under  the  insolvent  laws  mentioned  at  the 
Board  of  Directors'?"  The  plaintiff  objected  to  the  question,  the 
objection  was  overruled  and  exception  taken. 

Witness  continued.  —  I  have  no  recollection  of  having  heard  it 
mentioned  at  the  Board.  The  business  of  the  Board  of  that  Insti- 
tution was  done  by  the  Board  or  by  the  Directors.  The  whole 
$12,000  was  paid  by  the  company  to  me  as  the  attorney  of  Mrs 
Potter,  and  were  paid  out  by  my  checks. 

Question  by  defendants. — Did  all  that  money  go  to  the  payment 
of  debts?  The  plaintiff  objected,  the  objection  was  overruled  and 
exception  sealed. 

Witness  continued. — I  paid  the  greater  part  of  the  money  to  the 
creditors  myself.  I  can't  say  which  debts  they  were.  I  recollect 
one  to  the  Girard  company,  $4600 ;  one  to  the  Marshall  House 

vm.  —  2  L 
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(my  brother  and  myself)  for  $2000  or  $3000 ;  Crawford  Riddell 
about  $200,  &c.,  &c. ;  indeed  all  but  $700  or  $800  was  paid  to 
Potter's  creditors.  My  impression  and  Mrs  Potter's  at  that  time 
was  that  her  estate  could  not  be  worth  less  than  $40,000.  I  knew 
who  were  creditors  by  the  instructions  of  Mr  and  Mrs  Potter. 

The  plaintiff  again  offered  to  read  in  evidence  the  insolvent  peti- 
tions and  proceedings  thereon  of  Woodburn  Potter,  to  March  Term 
1835  and  to  September  Term  1832,  upon  the  ground  that  the  de- 
fendants had  given  in  evidence  other  declarations  of  Potter  as  to 
his  indebtedness,  and  were  precluded  from  urging  that  objection. 
The  defendants  objected  to  the  offer.  The  court  sustained  the 
objection  and  sealed  an  exception. 

The  defendants  produced  in  evidence  deeds  from  the  Mechanics' 
and  Tradesmen's  Insurance  Company  to  their  co-defendants,  exe- 
cuted in  or  about  the  month  of  January  1842.  The  consideration 
moneys  had  been  paid  to  the  company  by  the  purchasers. 

The  defendants  then  produced  Alexander  Dougherty,  who  testi- 
fied that  he  had  been  cashier  of  the  M.  &  T.  I.  Co.  since  1840,  and 
attended  all  the  meetings  of  the  Board  of  Directors  in  1841  at 
which  any  business  was  transacted  in  reference  to  this  trust. 

Question  by  defendants. — From  your  attendance  at  those  meet- 
ings at  the  time  the  company  paid  the  $12,000,  and  before,  had 
they  any  notice,  or  had  the  directors  notice  of  Potter's  application 
for  the  benefit  of  the  insolvent  laws  1  The  plaintiff  objected.  The 
objection  was  overruled  and  exception  taken. 

Witness  continued. — No,  there  was  no  such  notice.  As  the  cash- 
ier of  the  company  I  had  no  such  notice,  nor  any  reason  to  dream 
of  such  an  application. 

Cross-examined. — I  did  hear  Mr  Badger  speak  of  Potter's  in- 
debtedness in  reference  to  the  application  of  the  fund  from  the 
company.  I  think  it  was  after  the  payment  by  the  company.  I 
have  no  recollection  of  any  particulars  stated  before  the  board. 
My  impression  is,  that  the  money  was  to  be  appropriated  to  pay- 
ment of  his  debts  and  his  wife's;  this  was,  I  think,  after  the  money 
was  paid  over  by  us.  I  think  the  loan  was  applied  for  by  Mrs 
Potter  or  some  one  in  her  behalf.  There  certainly  was  a  state- 
ment that  the  Girard  Loan  Company  were  first  to  be  paid.  I 
heard  the  money  was  to  pay  debts  with  on  the  same  day  with  the 
execution  of  the  deed  to  the  company. 

The  Judge  charged  the  jury  as  follows : 

This  is  an  action  of  ejectment  to  recover  possession  of  several 
lots  in  this  city  and  county.  The  plaintiff  claims  as  assignee  of 
Woodburn  Potter,  an  insolvent  debtor,  appointed  as  it  is  said  on 
the  16th  April  1842  by  the  Court  of  Common  Pleas,  upon  the  dis- 
charge of  previous  assignees.  The  plaintiff  claims  to  recover  all 
the  title  and  estate  which  Potter  had  in  the  lots  described  on  the 
29th  March  1841.  It  appears  that  Potter  was  at  that  time  the 
husband  of  Anna  Margaretta  Fox,  who  was  the  daughter  of  Mi- 
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chael  Fox,  deceased.  It  is  agreed  that  Michael  Fox  died  on  the 
13th  July  1838,  intestate,  leaving  four  children,  of  whom  Anna 
Margaretta,  wife  of  Potter,  was  one,  and  six  grandchildren,  the 
issue  of  a  deceased  child.  Upon  the  death  of  Michael  Fox,  Potter 
became  seised  in  right  of  his  wife  in  his  wife's  share.  On  the 
18th  September  1840,  proceedings  in  partition  were  commenced 
and  the  estate  was  divided,  and  the  property  in  question  was  set 
out  as  the  share  of  Mrs  Potter. 

But  nearly  two  years  previously  to  the  proceedings  in  partition, 
viz :  on  the  26th  October  1838,  Potter  and  wife  executed  a  con- 
veyarfce  of  the  wife's  interest  to  the  Girard  Life  Insurance  An- 
nuity and  Trust  Company,  and  it  was  upon  the  petition  of  this 
company  and  Charles  Fox  that  the  partition  was  made.  The 
sheriff'  allotted  the  share  of  Mrs  Potter  to  this  company,  referring 
expressly  to  the  terms  of  the  conveyance  by  Potter  and  wife  to 
the  company.  On  the  14th  April  1841,  The  Girard  Life  Insur- 
ance Annuity  and  Trust  Company  conveyed  the  same  property  to 
the  Mechanics'  and  Tradesman's  Insurance  Company,  one  of  the 
defendants.  On  the  25th  and  31st  January  1842,  The  Mechanics' 
and  Tradesman's  Insurance  Company  conveyed  part  of  this  pro- 
perty to  the  other  defendants,  John  Ranken,  Isaac  Noble,  John 
Coulter,  John  C.  Cusac,  Samuel  Kennedy,  and  Joseph  Arbuckle. 

An  objection  is  made  by  the  defendants  founded  upon  the  par- 
tition, which  I  may  as  well  notice  before  going  further.  The 
conveyance  by  W.  Potter  and  wife  to  the  Girard  &c.  Co.  was  made 
before  the  partition.  Of  course  he  conveyed  only  an  undivided 
interest  in  the  whole  of  the  real  estate  of  Michael  Fox  deceased, 
and  not  these  particular  lots  now  in  question.  These  lots  were 
set  off  upon  the  partition  afterwards,  and  the  sheriff  made  the  deed 
directly  to  the  Girard  Life  Insurance  Annuity  and  Trust  Com- 
pany. Now  the  argument  is,  that  as  Mr  Potter  made  no  convey- 
ance at  all  of  these  lots,  but  at  the  utmost  of  his  right  in  an  undi- 
vided fifth  part  of  them,  and  as  the  plaintiff  demands  the  exclusive 
possession  of  the  lots  in  question,  he  cannot  recover.  It  is  unne- 
cessary to  decide  whether  the  plaintiff  might  not  under  this  view 
of  the  case,  recover  an  undivided  fifth  part  of  these  lots,  because 
I  think  he  may  adopt  the  partition  as  valid  between  the  heirs, 
without  admitting  the  right  of  the  Girard  Life  Insurance  Annuity 
and  Trust  Company  to  hold  the  title.  A  partition  is  not  strictly 
a  conveyance  of  title.  The  object  and  the  effect  of  the  proceed- 
ings is  to  divide  and  apportion  lands  held  in  common  by  several 
persons  into  purparts  or  shares  to  be  held  afterwards  in  severally 
by  the  same  title  they  were  held  before.  The  plaintiff  therefore 
may  treat  the  partition  as  valid,  and  at  the  same  time  deny  the 
right  of  the  Girard  Life  Insurance  Annuity  and  Trust  Company 
to  have  the  title. 

This  matter  being  disposed  of,  I  proceed  to  state  the  ground  on 
which  the  plaintiff  expects  to  recover.  The  plaintiff  alleges  that 
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the  deed  by  W.  Potter  and  wife,  on  the  26th  October  1838,  to  the 
Girard  Life  Insurance  Annuity  and  Trust  Company  was  fraudu- 
lent and  void  in. law.  He  says,  in  the  first  place,  that  it  was  a 
voluntary  settlement  made  by  Mr  Potter  on  his  wife,  he  being 
indebted  at  that  time.  It  is  contended  that  a  man  who  is  in  debt 
cannot  make  a  settlement  of  his  property  or  any  part  of  it  on  his 
wife  after  their  marriage.  If  he  does  so,  it  is  contended  that  his 
creditors  may  set  it  aside.  This  is  correct  in  point  of  law.  A 
man  who  is  in  debt,  cannot  after  his  marriage,  make  a  valid  con- 
veyance of  his  property  for  the  benefit  of  his  wife  and  children. 
His  creditors  may,  notwithstanding  the  conveyance,  take  the  pro- 
perty for  the  satisfaction  of  their  debts.  In  this  case,  evidence  has 
been  given  of  several  debts  due  by  Mr  Potter  at  the  time  of  his 
conveyance  to  the  Girard  Life  Insurance  Annuity  and  Trust  Com- 
pany. I  refer  to  the  judgments  in  favour  of  Samuel  Hobson,  for 
$564  30— in  favour  of  Joseph  Piper  for  $152— in  favour  of  S.  Wat- 
kinson  for  $63 — and  in  favour  of  Hugh  Boyle.  The  plaintiff  has 
also  given  evidence  of  debts  contracted  after  the  date  of  this  deed, 
which  need  not  now  be  particularly  mentioned.  The  plaintiff 
contends  that  he  has  a  right  to  recover  the  property  in  question 
for  the  benefit  of  the  creditors  subsequent  to  the  conveyance  as 
well  as  those  who  were  creditors  at  the  time.  There  is  no  diffi- 
culty on  this  point;  for  the  law  permits  all  the  creditors  to  come 
in,  whether  they  were  creditors  at  the  time  of  the  conveyance  or 
became  so  afterwards,  if  the  conveyance  was  voluntary  and  void 
in  respect  to  persons  who  were  creditors  at  the  time  of  the  con- 
veyance. 

But  the  defendants,  on  the  other  hand,  contend,  that  even  admit- 
ting that  the  conveyance  was  voluntary  and  void  in  respect  to  the 
creditors  of  Mr  Potter — and  even  admitting  that  the  plaintiff  had 
a  right  to  take  this  property  away  from  the  Girard  Trust  Com- 
pany, still  it  by  no  means  follows  that  the  plaintiff  can  take  it 
away  from  them,  because  they  say  that  they  are  bond  fide  pur- 
chasers, and  paid  a  full  consideration  for  the  property,  and  had  no 
notice  of  the  fraud,  if  there  was  one.  There  is  no  difficulty  on 
this  point.  The  Mechanics'  and  Tradesmen's  Insurance  Company 
look  a  conveyance  from  the  Girard  Life  Annuity  and  Trust  Com- 
pany of  the  whole  property ;  and  the  other  defendants  (Messrs 
Arbuckle,  Rankin,  Noble,  Coulter,  Cusac  and  Kennedy)  after- 
wards bought  of  the  Mechanics'  and  Tradesmen's  Insurance  Com- 
pany ;  and  if  the  Mechanics'  and  Tradesmen's  Insurance  Company 
did  take  the  conveyance  of  this  property  bond  fide  and  paid  a 
valuable  consideration  for  it,  without  notice  of  any  fraud,  their 
title  would  be  good,  though  the  title  of  the  Girard  Life  Annuity 
and  Trust  Company  should  be  void.  And  if  the  title  of  the  Me- 
chanics' and  Tradesmen's  Insurance  Company  is  good,  it  would 
protect  the  title  of  the  other  defendants. 

But  even  if  the  title  of  the  Mechanics'  and  Tradesmen's  Insur- 
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ance  Company  and  the  title  of  the  Girard  Company  should  both 
be  fraudulent  and  void,  still  each  of  the  other  defendants  may 
protect  his  own  title  to  the  particular  land  conveyed  to  him  by 
showing  that  he  at  least  bought  bondfde  and  paid  a  valuable  con- 
sideration for  the  land  conveyed  to  him  without  notice  of  any 
previous  fraud;  so  that  there  is  no  difficulty  on  this  point. 
The  questions  upon  this  part  of  the  case  then,  are  these : 

1.  Was  the  conveyance  of  26th  October  1838,  by  Mr  Potter 
and  wife,  voluntary? 

2.  Was  Mr  Potter  indebted  at  the  time? 

If  both  these  questions  are  decided  in  favour  of  the  plaintiff, 
then  it  will  be  necessary  to  inquire, 

3.  Whether  the  defendants  or  any  of  them  are  bond  fide  pur- 
chasers for  a  valuable  consideration,  without  notice  of  any  fraud? 

Before  mentioning  the  other  questions  raised  in  this  case,  I  will 
ask  your  attention  to  the  first  of  these  questions.  Was  the  con- 
veyance of  the  26th  October  1838,  by  Potter  and  wife  to  the  Gi- 
rard Life  Annuity  &c.  Company  a  voluntary  conveyance?  It 
purports  on  its  face  to  be  a  conveyance  in  fee-simple  upon  the 
consideration  of  $4000  paid  to  Woodburn  Potter  and  wife,  in  trust 
to  collect  the  rents,  issues  and  profits,  and  apply  one  half  of  them 
to  the  re-payment  of  the  $4000;  and  to  pay  the  other  half  to  such 
persons  as  Mrs  Potter  shall  direct;  and  after  the  $4000  with  the 
interest  should  be  paid  in  trust,  to  convey  the  premises  to  such 
persons  and  upon  such  trusts  as  she  shall  direct.  Now  a  deed 
may  purport  to  be  what  it  is  not  in  truth.  It  may  purport  to  be 
made  on  a  valuable  consideration,  when  in  truth  no  consideration 
is  given.  But  no  question  has  been  made  about  the  consideration 
in  this  case.  It  is  not  denied  that  the  Girard  Company  paid  the 
$4000  to  Mr  and  Mrs  Potter  as  stated  in  this  deed.  Is  this  then 
a  voluntary  conveyance?  A  voluntary  conveyance  is  a  convey- 
ance which  is  made  without  any  pecuniary  inducement,  or  a  con- 
veyance made  without  any  such  consideration  as  the  law  deems 
valuable.  But  this  deed  not  only  purports  to  have  been  made  upon 
the  consideration  of  $4000,  but  in  truth  was  made  upon  that  con- 
sideration, paid  to  the  grantors.  It  is  not,  therefore,  a  voluntary 
conveyance,  and  if  it  is  void  against  creditors,  it  must  be  so  for 
some  other  reason. 

The  plaintiff's  counsel  compare  this  deed  to  a  mortgage  —  the 
principal  intent  of  it,  so  far  as  respects  the  company,  being  to 
secure  the  re-payment  of  $4000.  If  it  were  in  form  a  mortgage 
for  that  sum  actually  lent,  no  one  would  think  of  calling  it  a 
voluntary  conveyance.  And  certainly  if  it  is  in  substance  a  mort- 
gage, it  can  with  just  as  little  propriety  be  called  a  voluntary  con- 
veyance. How,  then,  can  this  deed  be  defeated  ?  If  it  was  actually 
a  fraudulent  deed,  got  up  by  collusion  between  Mr  Potter  and  wife 
and  the  Girard  Company  to  enable  Mr  Potter  to  put  his  property 
beyond  the  reach  of  his  creditors,  it  would  be  void.  But  this  is 
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not  pretended.  There  is  no  evidence,  or  even  a  suggestion  or 
surmise  that  the  company  had  any  design  not  perfectly  consistent 
with  honesty  and  fairness  towards  the  creditors  of  Mr  Potter. 
Here,  then,  we  have  a  deed  made  upon  the  consideration  of  $4000, 
paid  by  the  company — and  the  company  acting  in  perfect  good 
faith. 

It  is  contended,  however,  that  Mr  Potter's  intentions  were 
fraudulent.  He  intended,  it  is  said,  by  means  of  this  deed,  to  set- 
tle the  bulk  of  the  property  on  his  wife,  with  a  view  to  delay, 
hinder  and  defraud  his  creditors.  But  even  if  this  be  so,  it  will 
not  make  the  deed  fraudulent  and  void  as  to  the  Girard  Company, 
if  they  did  not  participate  in  the  fraudulent  intention.  Actual 
fraud,  which  shall  make  a  deed  void,  cannot  exist,  except  between 
two  or  more  persons  (Rolle's  Abr.  549) ;  and,  therefore,  if  you 
should  be  convinced  that  Mr  Potter  and  his  wife  had  an  intention 
to  defraud  creditors,  yet  if  the  company  knew  nothing  of  such  an 
intention,  and  did  not  take  the  conveyance  by  collusion  with  them, 
the  deed  is  good  in  the  hands  of  the  company. 

It  is  contended  further  by  the  plaintiff  that  the  trusts  declared 
in  this  derd  in  favour  of  Mrs  Potter  are  void,  because  so  far  as  it 
respects  these  trusts,  it  is  a  voluntary  settlement  by  Mr  Potter 
upon  his  wife  of  property  in  which  he  had  a  life  estate.  This  is 
a  distinct  ground  from  the  former,  and  if  the  plaintiff  had  gone  to 
the  Girard  Life  Annuity  Company  while  they  held  the  estate,  and 
had  tendered  the  $4000  and  the  interest  to  the  company,  they 
might  have  recovered  the  property  in  an  action  of  ejectment.  But 
without  paying  or  tendering  the  money,  the  company  might  have 
held  the  lands  under  the  deed.  The  company,  however,  have  been 
paid  their  debt,  and  by  direction  of  Mrs  Potter  conveyed  the 
estate  to  the  Mechanics'  and  Tradesmen's  Insurance  Company. 
And  the  question  now  arises,  whether  this  last  deed  is  fraudulent 
or  void  as  to  the  creditors  of  Mr  Potter. 

This  deed  recites  the  conveyance  by  W.  Potter  and  wife  to  the 
Girard  Life  Insurance  Company  on  the  26th  October  1838;  also 
the  proceedings  in  partition  ;  also  that  the  Mechanics'  and  Trades- 
men's Insurance  Company  have  advanced  to  Mrs  Potter  with  the 
consent  of  her  husband,  $12,000,  to  enable  them  to  pay  off  the  sum 
due  to  the  Girard  Company.  It  recites  also,  that  they  have  agreed 
to  accept  a  conveyance  upon  certain  uses,  terms,  and  conditions, 
for  the  purpose  of  securing  the  $12,000  advanced  by  them,  and  to 
secure  certain  persons  named  in  the  deed,  specified  sums.  After 
this  recital,  follows  an  appointment  or  direction  by  Mrs  Potter,  to 
the  Girard  Company  to  convey  the  premises  to  the  Mechanics' 
and  Tradesmen's  Insurance  Company  in  trust,  (with  the  exception 
of  a  rent  charge  of  $112.50),  to  let  or  demise  the  property,  or  to 
bargain  and  sell  it  absolutely  or  on  ground  rents,  reserving  the 
rents  to  the  Mechanics'  and  Tradesmen's  Insurance  Company  in 
trust  for  the  purposes  mentioned  in  the  deed.  Or  to  sell  the  rents 
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reserved,  and  upon  the  further  trust  to  mortgage  the  premises  to 
secure  the  payment  of  money  borrowed  by  the  company.  And  as 
to  all  the  money  received  by  the  company  on  the  sale  or  mortgage 
of  the  premises,  or  rents  and  income,  and  other  monies  received 
under  the  trusts  declared,  to  apply  the  same,  after  deducting  ex- 
penses, towards  the  payment  of  the  $12,000  advanced  by  the 
company  to  Mrs  Potter,  with  the  interest,  and  in  the  second  place, 
to  pay  Elhannan  W.  Keyser  and  Charles  Fox  $2969.25  for  ad- 
vances made  to  Mrs  Potter  during  the  lifetime  of  her  father.  3.  To 
pay  Samuel  Badger  $1500,  John  Buddy  $690,  Crawford  Riddle 
$350,  the  last  four  sums  with  lawful  interest  from  the  date  of  this 
deed.  And  upon  the  further  trust  to  pay  the  overplus,  and  grant 
and  assume  all  the  estate  undisposed  of,  to  the  use  of  such  persons 
as  Mrs  Potter  should  by  deed  or  will  appoint.  And  as  to  the 
ground  rent  of  $112.50,  in  trust  to  convey  it  immediately  to  Ro- 
sunna  Fraley. 

This  deed  does  not  appear  upon  its  face  to  be  a  voluntary  con- 
veyance any  more  than  the  other.  It  recites  $12,000  had  been 
advanced  to  Mrs  Potter  by  this  company  with  the  consent  of  her 
husband,  for  the  purpose,  among  other  things,  of  paying  the 
$4000  due  to  the  Girard  Company.  Mr  Richards  testifies  this 
sum  was  paid  to  the  Girard  Company,  and  Mr  Badger  testifies 
the  $12,000  came  into  his  hands  as  assignee  for  Mrs  Potter,  and 
that  he  paid  the  Girard  Company.  This  deed  was  also  taken  to 
secure  the  repayment  of  the  $12,000  among  the  purposes.  If  it  is 
void  as  against  creditors,  therefore,  it  is  not  so  for  the  reason  that 
it  was  made  without  a  valuable  consideration.  But  in  regard  to 
this  eompany  also,  it  is  not  pretended  that  they  were  guilty  of 
any  actual  fraud  or  collusion  with  Mr  Potter  and  wife,  with  in- 
tent to  delay,  hinder  and  defraud  creditors.  Why  then  is  it  riot 
valid?  Because,  it  is  said,  the  deed  was  made  in  pursuance  of  a 
power  which  was  void  in  respect  to  creditors  of  Mr  Potter.  The 
$4000,  it  is  said,  is  paid  to  the  Girard  Company  and  they  could 
claim  nothing  more  under  the  deed  from  Polter  and  wife  to  them. 
The  residue  of  the  trusts  in  that  deed  were  for  the  benefit  of  Mrs 
Potter,  and  being  after  marriage  they  were  void  as  to  creditors. 
These  trusts  are  made  to  depend  upon  a  power  of  appointment 
vested  in  Mrs  Potter,  which  was  void,  and  so  no  estate  passed  by 
the  deed  of  the  Girard  Company  to  the  Mechanics'  and  Trades- 
men's Insurance  Company.  Upon  this  point  it  is  to  be  observed 
if  the  power  was  simply  and  merely  void  to  all  intents  and  pur- 
poses, the  title  to  this  estate  remains  in  the  Girard  Company,  and 
as  the  deed  to  that  company  was  neither  voluntary  nor  fraudulent 
in  fact,  and  vested  in  them  before  the  assignment  of  Mr  Potter  in 
the  insolvent  court,  the  fee-simple  did  not  pass  by  the  assignment 
to  the  plaintiff.  Upon  this  view  of  the  case  the  legal  estate  would 
not  be  vested  either  in  the  plaintiff  or  the  defendants,  and  the 
Girard  Company  is  not  a  party  to  this  action. 
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And  as  to  the  right  in  equity  to  the  estate ;  the  Girard  Company, 
if  they  had  not  been  paid,  would  have  the  right  to  keep  the  pos- 
session. If  the  Girard  Company  still  held  the  estate,  no  convey- 
ance having  been  made,  and  the  plaintiff  had  paid  or  tendered  the 
money,  he  then  would  be  entitled  to  recover.  But  the  uneontra- 
dicted  evidence  is  that  the  Mechanics'  and  Tradesmens'  Insurance 
Company  furnished  the  money  to  pay  the  Girard  Company,  and 
the  deed  recites  the  fact  that  they  advanced  it  for  that  purpose. 
And  it  is  not  equitable  that  the  plaintiff  should  avail  himself  of 
the  payment  to  the  Girard  Company,  made  by  the  money  ad- 
vanced by  the  Mechanics'  and  Tradesmens'  Insurance  Company 
as  a  part  of  the  consideration  of  the  conveyance  to  them.  Upon 
this  view  of  the  case  the  plaintiff  ought  at  the  least  to  have  reim- 
bursed the  $4000  and  interest  before  he  claims  the  estate  which 
the  Mechanics'  and  Tradesmens'  Insurance  Company  had  taken 
as  their  security  for  it.  That  is  to  say,  if  this  power  of  appoint- 
ment is  merely  and  absolutely  void  to  all  intents  and  purposes, 
the  Mechanics'  and  Tradesmens'  Insurance  Company  have  the 
right  to  stand  in  the  place  of  the  Girard  Company,  and  keep  the 
estate  till  this  sum  be  paid.  But  this  power  is  not  merely  and 
simply  void.  It  was  good  as  between  the  parties ;  and  if  Mr 
Potter  had  not  been  indebted  on  the  26th  October  1838,  nor  be- 
came so  afterwards  under  circumstances  that  would  justify  the 
inference  of  fraud  in  the  conveyance,  the  power  would  be  good 
and  the  estate  under  it  valid. 

Whether,  under  the  circumstances  of  the  case,  the  estate  passed 
by  the  conveyance  of  the  Girard  Company  to  the  Mechanics'  and 
Tradesmens'  Insurance  Company  or  not,  perhaps  is  not  necessary 
to  be  determined.  For  if  the  estate  did  pass  by  that  conveyance, 
the  situation  of  the  Mechanics'  and  Tradesmens'  Insurance  Com- 
pany in  respect  to  the  $4000  paid  to  tKe  Girard  Company  is  cer- 
tainly no  worse  than  if  it  did  not  pass.  For  on  this  supposition, 
they  would  not  only  have  the  legal  estate,  but  the  equitable  right 
to  retain  it  until  the  $4000  should  be  paid  to  them.  And  that 
sum  not  having  been  paid  or  tendered,  the  plaintiff  has  not  put 
himself  in  a  situation  to  recover.  As  to  the  residue  of  the  $12,000, 
it  was  advanced  to  Mrs  Potter  generally  without  reference  to  any 
particular  appropriation  of  it.  But  it  is  said  that  she  used  the 
whole  of  it  to  pay  her  husband's  debts,  except  $700  or  $800 
which  she  used  to  pay  her  own  private  debts.  But  in  regard  to 
$4600  of  the  sum  advanced,  it  was  advanced  expressly  to  pay  the 
Girard  Company,  and  was  so  applied  ;  and  to  this  extent  the  Me- 
chanics' and  Tradesmens'  Insurance  Company  have  the  rights  of 
the  Girard  Company,  whether  the  power  was  void  or  not. 

The  difference  between  these  two  deeds  (which  I  state  rather 
for  the  sake  of  informing  the  parties  how  the  matter  strikes  my 
mind  than  because  it  is  necessary  to  this  case)  is  this : 

(1.)  The  conveyance  by  Potter  and  wife  to  the  Girard  Company 
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was  a  deed  upon  a  valuable  consideration,  without  actual  fraud ; 
and  the  deed  is  valid  so  far  as  it  was  intended  as  a  security  for 
the  $4000  and  interest.  The  equity  of  redemption,  as  it  has  been 
called,  or  the  right  to  the  property  settled  upon  the  wife  by  way 
of  a  trust  estate  after  the  payment  of  this  sum,  vested  in  the 
company,  subject  to  the  exclusive  control  and  appointment  of  Mrs 
Potter.  This  part  of  the  deed  is  invalid  as  to  the  previous  cred- 
itors of  Mr  Potter,  so  far  as  his  life  estate  is  concerned. 

(2.)  The  conveyance  to  the  Mechanics'  and  Tradesmens'  Insur- 
ance Company  was  also  made  upon  a  valuable  consideration,  and 
without  actual  fraud,  and  thus  far  it  corresponds  with  the  other 
deed,  but  it  depends  upon  a  power  contained  in  the  vicious  portion 
of  the  preceding  deed.  And  the  question  is,  whether  the  previous 
creditors  cannot  defeat  the  conveyance  under  the  power  upon  the 
same  grounds  they  could  defeat  the  power  itself,  if  it  had  not  been 
exercised.  There  may  not  be  much  difficulty  in  resolving  this 
question,  but  as  it  does  not  necessarily  arise,  and  as  this  precise 
question  has  not  been  discussed  by  counsel,  I  shall  not  go  into  it. 

The  other  ground  is  sufficient.  The  deed  to  the  Girard  Com- 
pany not  being  infected  with  the  fraud,  is  good  to  the  extent  of  a 
security.  The  money  to  pay  the  Girard  Company  was  furnished 
by  the  Mechanics'  and  Tradesmen's  Loan  Company  expressly  for 
the  purpose  of  paying  them,  and  was  in  fact  so  applied.  The 
consideration  of  this  advance  was  intended  to  be  the  transfer  of 
the  property  held  by  the  Girard  Company.  The  plaintiff  has 
neither  paid  nor  offered  to  pay  either  the  Girard  Company  nor 
the  Mechanics'  and  Tradesmen's  Loan  Company,  and  no  evidence 
has  been  given  to  show  that  the  money  has  been  reimbursed  out 
of  the  estate.  Whether,  therefore,  the  appointment  be  void  or  not 
— in  other  words,  whether  the  estate  passed  by  the  deed  of  the 
Girard  Company  to  the  Mechanics'  and  Tradesmens'  Insurance 
Company  or  not,  the  plaintiff  has  not  the  right  upon  the  evidence 
and  conceded  facts  in  the  case  to  recover  the  possession  of  the 
property  in  question. 

It  is  said,  however,  that  the  deed  by  Potter  and  wife  to  the 
Girard  Company  is  a  mortgage,  and  that  the  plaintiff  has  a  right 
to  recover,  subject  to  the  mortgage.  But  this  deed  is  not  in  form 
a  mortgage.  It  is  a  conveyance  in  fee-simple  upon  certain  trusts, 
and  contemplates  a  change  of  the  possession  from  the  grantors  to 
the  grantees.  The  grantees  took  possession  and  claimed  to  hold 
it,  and  undertook  to  transfer  the  possession  to  the  Mechanics'  and 
Tradesmen's  Insurance  Company.  This  point,  therefore,  will  not 
avail  the  plaintiff.  This  view  of  the  case  makes  it  unnecessary  to 
decide  the  numerous  points  of  law  proposed  by  the  counsel  on  both 
sides.  So  far  as  they  relate  to  the  matters  which  I  have  spoken 
of,  they  are  answered.  So  far  as  they  relate  to  other  matters,  they 
are  irrelevant  to  the  turning  points  of  the  case.  I  will  now  sum- 
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marily  state  what  I  had  stated  upon  the  cardinal  points  of  the 
case. 

1.  The  deed  by  Potter  and  wife  to  the  Girard  Life  Insurance 
Annuity  and  Trust  Company  does  not  appear  on  its  face  to  be  a 
voluntary  conveyance. 

2.  It  is  in  evidence,  and  the  fact  is  not  denied,  that  $4000,  the 
consideration  expressed,  was  paid  by  the  company  to  the  grantors. 

3.  There  is  no  evidence  of  actual  fraud  or  collusion  with  Potter 
and  wife  by  the  company  to  defraud  the  creditors  of  Mr.  Potter. 
This  deed,  therefore,  was  valid  in  the  hands  of  that  company,  as  a 
security  for  the  sum  of  $4000  and  the  interest. 

4.  The  Mechanics'  and  Tradesman's  Insurance  Company  fur- 
nished the  money  to  pay  the  Girard  Company  upon  the  faith  and 
consideration  of  the  transfer  of  the  estate  to  them,  and  the  money 
so  advanced  by  them  was  actually  paid,  as  intended,  to  the  Girard 
Company. 

5.  No  evidence  has  been  given  to  show  that  the  Mechanics'  and 
Tradesman's  Loan  Company  have  been  reimbursed  this  sum  or 
any  other  sum  out  of  the  estate  in  question. 

6.  There  is  no  evidence  of  an  offer  or  tender  of  payment  by  the 
plaintiff  either  to  the  Girard  Company  or  to  the  Mechanics'  and 
Tradesman's  Insurance  Company  of  this  sum  of  $4000  and  the  in- 
terest or  any  other  sum,  either  before  the  institution  of  the  suit  or 
since. 

7.  But  without  the  payment  or  tender  of  that  sum  during  the 
trial  or  before,  the  plaintiff  in  this  action  cannot  recover  in  this 
action  against  either  of  the  defendants. 

If  any  of  these  facts  were  disputed,  it  would  belong  to  you  to 
decide  them,  but  as  no  question  has  been  made  about  these  facts, 
and  as  they  give  rise  to  a  question  of  law  which  decides  the  action, 
I  have  thought  it  improper  to  trouble  you  with  the  consideration 
of  any  other,  which,  however  they  might  be  found  by  you,  would 
not  change  the  rights  of  the  parties  in  this  action. 

The  plaintiff  directed  my  attention  to  the  sums  received  by  the 
Mechanics'  Company,  and  said  they  amounted  to  more  than  $4600. 
I  therefore  charged  as  follows : 

It  is,  however,  said  that  the  Mechanics'  Company  have  been 
reimbursed  this  $4600  which  was  due  to  the  Girard  Company. 
This  matter  was  not  called  to  my  attention  on  the  argument.  But 
this  inaccuracy  in  the  statement  of  the  facts  makes  it  necessary, 
if  the  fact  be  so,  to  decide  whether  the  deed  by  the  Mechanics' 
Company  is  void  because  of  the  invalidity  of  the  power  in  the  deed 
to  the  Girard  Company.  Upon  this  point,  then,  I  have  to  say  to 
you  that  if  the  Mechanics'  Company  paid  the  $12,000,  as  stated 
in  the  deed,  and  took  the  conveyance  bond  fide,  as  a  security  for 
that  sum,  and  without  collusion  with  Mr  Potter  and  wife,  they  have 
a  right  to  hold  the  premises  as  a  security  for  the  repayment  of  the 
$12,000  mentioned  in  the  deed  and  proved  to  have  been  paid.  But 
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there  is  no  evidence  that  they  have  realized  this  sum  out  of  the 
estate,  nor  is  there  any  evidence  that  it  has  at  any  time  been  ten- 
dered. 

The  plaintiff  excepted  to  the  charge. 

Errors  were  assigned  in  the  several  bills  of  exception ;  also  to 
the  court's  instructing  the  jury  : 

1.  That  the  agreement  between  Potter  and  wife  and  the  Girard 
Insurance  Company  of  the  '26th  October  1838  was  not  a  voluntary 
conveyance,  so  far  as  it  affected  Potter's  life  estate  in  one-half  the 
profits,  and  in  the  whole  after  payment  of  the  $4000. 

2.  That  the  said  agreement  was  not  a  mortgage  nor  in  the  na- 
ture of  a  mortgage. 

3.  That  the  Mechanics'  and  Tradesmen's  Insurance  Company 
had  a  right  to  hold  the  property  until   the  $4000  paid  by  Mrs 
Potter  to  the  Girard  Company  was  repaid  them. 

4.  That  the  creditors  of  Potter  could  not  defeat  the  conveyance 
to  the   Mechanics'   and   Tradesmen's   Insurance  Company  made 
under  the  power  reserved  in  the  agreement  of  26th  October  1838, 
upon  the  same  grounds  that  they  could  defeat  the  power  itself 
had  it  not  been  exercised. 

5.  That  without  the  payment  or  tender  of  the  $4000  to  the  de- 
fendants, the  plaintiff  could  not  recover. 

6.  That  the  Mechanics'  and  Tradesmen's  Insurance  Company 
had  a  right  to  hold  the  premises  as  a  security  for  the  re-payment 
of  $12,000. 

7.  In  deciding  the  whole  matter  as  a  question  of  law  and  not 
leaving  anything  to  the  jury,  whereas  the  questions  of  notice  and 
of  fraud  were  questions  of  fact  that  ought  to  have  been  left  to 
the  jury. 

M'Call  and  Guillou,  for  the  plaintiff  in  error,  referred  to  4  Kent 
137;  2  Whart.  240;  Ather.  Mar.  Set.  241 ;  2  Atk.  600;  2  P.  R. 
82;  5  Watts  410;  1  Rawle  349;  3  Watts  $  Serg.  127;  5  Rawle 
149;  3  P.  R.  162;  3  Johns.  Ch.  481,  492;  2  P.  R.  82. 

St.  G.  Campbell,  for  the  defendants  in  error,  cited  6  Cranch  8 ; 
4  Watts  <$-  Serg.  546 ;  5  Ibid.  499 :  10  Fez.  139 ;  5  Madd.  R.  414  ; 
4  Russ.  112;  5  Johns.  Chan.  431;  3  Paige  440,  614;  10  Watts 
29,  139;  1  Rawle  131 ;  9  Fez.  190;  4  Serg.  $  Rawle  321 ;  II  Ibid. 
179 ;  6  Watts  $  Serg.  285 ;  5  Serg.  <$>  Rawle  231 ;  1  Dall.  128  ; 
3  Bro.  Ch.  Ca.  214. 

M'Murtrie  and  /.  Sergeant,  for  Mrs.  Potter,  cited  1  Bligh  105; 

1  Binn.  126-7;  2  Watts  82;  4  Watts  287;  6  Whart.  576;  2  Lev. 
148,  71;  Prec.  Chan.  113;  3  Wils.  358;  Cowp.  278:  1  Brown's 
P.  C.  145;  2  Atk.  514,  521 ;  10  Fez.  129;  Sid.  133;  9  Fez.  190; 

2  Pow.  Mortg.  1024,  1035 ;  3  Atk.  377 ;  2  Sug.  Powers  25,  26 ;  1 
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Rawle  171 ;  5  Rawle  144;  12  Vez.  103;  17  Serg.  $  Rawle  419; 
1  Watts  397 ;  Bac.  Ab.  "  Bargain  $  Sale,"  D. ;  Dyer  337  a ;  «SA. 
Touch.  511 ;  22  Fin.  ^fe.  «  !/«»,"  0.  X-  8;  2  flo//e's  flep.  191 ; 
P/oi6-rf.  59;  Co.  Lit.  554;  2  Rolle's  Ab.5;  Sug.  Vend.  286,  290; 
1  Hill  579;  24  Pick.  276;  CAeY.  Jfy.  Z^.  394;  1  Tanlyn  172; 
1  Bro.  Ch.  C.  138;  1  Meriv.  638;  9  Fez.  190;  5  Rawle  144;  5 
JF««s  4-  Serg-.  100;  6  /to/.  300;  3  Ibid.  194;  1  Fez.  179;  2  jK&. 
384;  2  Fern.  437;  1  P.  Wms.  264,  347;  276^.664;  jlmfc.  150; 
Gas.  Tern.  Talb.  64;  1  Fern.  213,  294;  3  East  119. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  The  evidence  mentioned  in  the  several  bills  of 
exception  which  was  rejected  by  the  court,  could  have  had  no 
weight  in  the  determination  of  the  cause  by  the  jury,  if  it  had 
been  received,  and  therefore  may  well  be  regarded  as  wholly  im- 
material and  insufficient  to  produce  a  reversal  of  the  judgment. 
Several  points  were  made  and  discussed  on  the  trial  of  the  cause 
in  the  court  below,  but  all  may  be  included  and  considered  in  the 
question  whether  the  arrangement  made  by  Potter  and  his  wife 
first  with  the  Girard  Life  Insurance  Annuity  and  Trust  Company 
of  Philadelphia,  and  afterwards  with  the  Mechanics'  and  Trades- 
men's Insurance  Company  of  Philadelphia  as  a  third  party,  was 
binding  upon  the  parties  and  valid  against  the  creditors  of  Mr 
Potter.  By  this  arrangement  a  certain  portion  of  the  real  estate 
which  Potter  became  possessed  of  in  right  of  his  wife  after  mar- 
riage, was  settled  upon  her  for  her  separate  use.  It  is  objected 
by  the  creditors  of  Potter  that  according  to  the  rules  of  the  com- 
mon law  he  could  not  make  such  an  arrangement  with  his  wife 
after  marriage ;  and  even  if  he  could,  it  was  made  without  consi- 
deration, and  therefore  void  as  against  them.  It  is  doubtless  true 
that  there  must  be  always  two  parties  at  least  to  a  contract,  and 
hence  a  man  cannot  make  a  contract  with  himself,  or  in  other 
words  with  his  wife,  as  she  is  generally  considered  the  same  as 
himself,  or  both  as  but  one  person  in  law.  Her  being  or  legal 
existence  as  a  distinct  person  is  suspended  during  the  marriage, 
or  at  least  is  incorporated  and  consolidated  with  that  of  her  hus- 
band. And  upon  this  principle  of  the  union  of  person  in  husband 
and  wife,  depend  all  the  legal  rights,  duties  and  disabilities,  which 
either  of  them  acquires  by  or  during  the  marriage.  For  this  rea- 
son it  may  be  said  a  man  cannot  grant  anything  to  his  wife  or 
enter  into  a  covenant  with  her ;  for  the  grant  would  be  to  suppose 
her  to  possess  a  separate  and  distinct  existence.  And  therefore  it  is 
also  generally  true  that  contracts  made  between  husband  and  wife 
when  single  are  avoided  by  the  intermarriage.  Story's  Equity  pi. 
1367.  But  in  courts  of  equity,  although  husband  and  wife  are 
regarded  as  one  person  in  proper  cases,  yet  they  are  not  consi- 
dered so  in  every  case.  On  the  contrary,  courts  of  equity  in  Eng- 
land, and  here  in  Pennsylvania,  where  we  have  no  courts  of  equity 
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regularly  organized  as  such,  courts  of  law,  for  many  purposes, 
treat  the  husband  and  wife,  as  the  civil  law  treats  them,  as  dis- 
tinct persons,  capable,  in  a  limited  sense,  of  contracting  with  each 
other,  of  suing  each  other,  and  of  having  separate  estates,  debts 
and  interests.  Arundell  v.  Phipps,  (10  Fez.  144,  149) ;  Story's 
Equity  pL  1368.  Accordingly  it  was  ruled  by  this  court  that  a 
wife  might  acquire  a  separate  property  in  equity  by  an  agreement 
with  her  husband,  even  without  the  intervention  of  trustees 
M'Kennan  v.  Phillips,  (6  Wfiart.  571).  And  for  want  of  a  court 
of  chancery  in  Pennsylvania  to  compel  a  husband  to  convey  to  a 
trustee  for  the  separate  use  and  benefit  of  his  wife,  where  a  court 
of  equity  would  interpose  for  that  purpose,  the  courts  of  law  will 
consider  him  a  trustee,  so  that  the  wife  shall  have  all  the  benefit 
she  would  be  entitled  to  claim  and  receive,  the  same  as  if  the  pro- 
perty were  vested  in  a  trustee  for  her  separate  use.  Jamison  v. 
Brady,  (6  Serg.  4*  Rawle  467).  Hence  a  bequest  to  the  wife  for 
her  separate  use  cannot  be  set-off  by  the  husband,  I  take  it,  with- 
out her  consent,  against  a  debt  due  by  him  to  the  testator's  estate ; 
and  it  was  held  that  in  an  action  by  the  husband  and  wife  for  the 
recovery  of  the  legacy,  the  debt  owing  by  the  husband  to  the 
estate  of  the  testator  could  not  be  set-off  so  as  to  defeat  the  pay- 
ment of  the  legacy  for  the  separate  use  of  the  wife.  Jamison  v. 
Brady,  (6  Serg.  6f  Rawle  467).  So  post-nuptial  contracts  between 
husband  and  wife,  though  declared  void  at  law,  have  been  held 
good  and  carried  into  effect  by  a  court  of  equity.  For  example, 
where  a  wife  having  a  separate  estate,  entered  into  a  contract 
with  her  husband  to  make  him  a  certain  allowance  out  of  the  in- 
come of  such  separate  estate  for  a  reasonable  consideration,  the 
contract,  although  void  at  law,  was  held  obligatory  and  was  en- 
forced in  equity.  More  v.  Freeman,  (Bunb.  205).  So  if  the  hus- 
band shall  after  marriage  for  good  reasons  contract  with  his  wife 
that  she  shall  separately  possess  and  enjoy  property  bequeathed 
to  her,  the  contract  will  be  upheld  in  a  court  of  equity.  See 
Harvey  v.  Harvey,  (1  P.  Wms.  125-6) ;  S.  C.  (2  Vern.  659,  660), 
and  Mr  Raithby's  note.  So  a  wife  may  become  a  creditor  of  her 
husband  by  acts  and  contracts  during  marriage ;  and  her  rights 
as  such  will  be  enforced  against  him  and  his  representatives.  As 
for  instance,  if  a  wife  unite  with  her  husband  to  pledge  her  estate 
or  otherwise  to  raise  money  out  of  it  to  pay  his  debts  or  meet  any 
other  occasion  for  his  accommodation,  whatever  may  be  the  mode 
or  form  adopted  to  carry  such  purpose  into  effect,  the  transaction 
will  in  equity  be  treated  according  to  the  true  intent  of  the  parties. 
See  Tatev.  Austin,  (1  P.  Wms.  264),  Mr  Cox's  note  thereto;  S.  C. 
(2  Vern.  689),  and  Mr  Rait?iby's  note:  also  Pawlet  v.  Delaval,  (2 
Fez.,  Sen.,  663,  669) ;  from  which  it  appears  that  this  doctrine  is 
settled  and  clearly  established ;  and  likewise  recognised  as  being  so 
by  Mr  Justice  STORY  in  his  Equity  Jurisprudence,  pi.  1373.  The 
vin.  —  55  2  M 
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principle  contained  in  it  most  clearly  embraces  the  case  under 
consideration,  and  the  only  objection  made  to  the  application  of 
the  principle,  if  it  does  exist,  is  that  the  husband's  indebtedness  at 
the  time  he  made  the  arrangement  here  with  his  wife,  put  it  out 
of  his  power  to  make  it  available  against  his  creditors,  unless  he 
had  received  a  full  and  adequate  consideration  for  doing  so. 

But  it  is  said  that  the  provision  made  for  his  wife  by  it  was 
voluntary  and  without  consideration,  and  therefore  must  be  deem- 
ed fraudulent  in  law  as  against  his  creditors.  If  this  were  true, 
that  is,  that  it  was  made  without  a  valuable  consideration,  the 
conclusion  might  be  correct;  but  it  is  perfectly  manifest  that  a 
most  valuable  consideration  was  received  by  the  husband  from  his 
wife  for  all  that  was  given  by  him  in  trust  for  her  separate  use 
and  benefit ;  but  this  is  not  all :  for  what  would  seem  to  render 
the  arrangement  still  more  firmly  binding  if  possible  upon  the 
creditors  is  that  the  whole  of  the  consideration  so  far  as  received 
by  Mr  Potter  the  husband  on  the  credit  of  his  wife's  estate,  amount- 
ing to  $12,000  received  by  her  consent,  without  which  he  could 
not  possibly  have  received  it,  was,  with  the  exception  of  about 
$700  or  $800,  actually  applied  to  the  payment  of  his  debts  and 
received  by  his  creditors  towards  liquidating  their  claims  against 
him ;  and  the  further  sum  of  $5509.25,  the  residue  of  the  consi- 
deration, to  be  raised  by  the  trustees  out  of  the  same  estate  with 
interest  thereon  from  the  date  of  the  deed,  was  also  to  be  applied 
to  the  payment  of  other  debts  therein  specifically  mentioned.  Mr 
Potter,  the  husband,  had  but  a  life-estate,  at  most,  in  the  property 
out  of  which  the  $17,500  were  to  be  raised  with  interest  thereon, 
upon  which,  for  aught  that  appears  to  the  contrary,  he  could  not, 
at  most,  probably  have  raised  $1000.  His  wife,  however,  had  the 
fee-simple  therein,  and  the  property  being  in  an  unproductive 
state,  of  but  little  annual  value,  and  such  as,  money  to  any  consi- 
derable amount  could  only  be  raised  from  by  disposing  of  the  fee- 
simple  estate  therein,  it  became  necessary,  if  his  creditors  or  any 
portion  of  them  were  to  be  paid  at  all,  that  he  should  get  by  some 
means  or  other  his  wife  to  join  him  in  disposing  of  her  right  to 
some  part  of  the  estate  in  addition  to  all  his  own  right  therein. 
With  a  view  to  raise  money  for  this  purpose,  which  was  certainly 
a  most  laudable  one,  Mrs  Potter  joined  with  her  husband  in  giving 
up  her  right  to  the  fee-simple  in  the  whole  of  the  estate  to  raise 
out  of  the  same  the  $17,509.25  with  interest  thereon,  in  considera- 
tion that  the  residue  of  the  proceeds  of  the  whole  estate  which 
was  to  be  sold  and  disposed  of,  after  defraying  all  the  expenses 
and  charges  attending  the  execution  of  the  trust,  should  be  held 
by  the  trustees  for  her  immediate  and  separate  use  and  benefit  as 
therein  directed.  Here  there  was  a  giving  up  by  the  wife  of  her 
right  to  the  fee-simple  in  part  of  the  estate  which  she  alone  had 
the  right  to  dispose  of  as  the  owner  thereof,  in  consideration  of 
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which  the  husband  granted  his  right  to  the  immediate  possession 
of  the  residue  thereof  to  trustees  tor  the  separate  use  and  benefit 
of  his  wife.    The  right  to  the  fee-simple  in  the  estate  may  well  be 
regarded  as  the  separate  estate  of  the  wife  in  a  limited  or  qualified 
point  of  view ;  for  without  her  consent  and  act  it  could  not  be 
disposed  of  or  even  encumbered  by  her  husband  or  any  other' per- 
son.    This  being  the  case,  why  then  was  it  not  competent  for  her 
to  purchase  with  her  interest  in  a  part  of  the  estate  the  interest 
of  her  husband  in  the  whole  of  it,  her  interest  being  greatly  more 
valuable  than  his?     The  reasoning  of  the  Lord  Chancellor  and  all 
that  he  says  on  the  subject  in  Lady  Arundell  \.  Phipps  fy  Taunton, 
(10  Fez.  149),  is  in  support  of  the  proposition  that  a  wife  with  her 
separate  estate  may  purchase  from  her  husband,  and  the  purchased 
interest  will  be  protected  even  against  creditors,  if  the  transaction 
between  the  husband  and  wife  be  bona  fide.     And  the  conclusion 
to  which  Mr  Roper  comes  from  a  view  of  the  cases  on  this  subject 
in  his  treatise  on  the  law  of  property  arising  from  the  relation  be- 
tween husband  and  wife,  vol.  1,  page  324,  is,  that  "  the  giving  up 
of  any  valuable  interest  by  her  in  consideration  of  the  settlement 
after  marriage,  will  support  it  against  creditors  and  subsequent 
purchasers,  because  such  a  settlement  does  not  class  among  those 
that  are  voluntary,  but  among  such  as  are  made  for  a  valuable 
consideration ;  in  fact  the  wife  herself  becomes  a  purchaser  for 
herself  and  family."     That  the  wife  gave  up  a  valuable  interest 
in   the  present  case  over  which    her   husband   had   no  control, 
cannot  be  questioned.     And  it  must  be  presumed  too  that  it  was 
of  sufficient  value,  at  least,  to  prevent  all  presumption  of  collu- 
sion or  fraud  being  raised  from  its  inadequacy  to  the  value  of 
what  was  settled  upon  her  by  the  husband ;  for  no  evidence  was 
offered  by  the  plaintiff  on  the  trial,  as  it  would  appear,  to  prove 
the  contrary.     Neither  does  it  appear  that  collusion  or  fraud  in 
fact  was  alleged  or  even  pretended  to  have  been  intended  by  the 
parties  in  the  transaction  against  the  creditors  of  the  husband. 
The  consideration  given  by  the  wife  for  all  that  was  settled  upon 
her  by  the  husband,  which  could  with  the  least  propriety  be  said 
to  belong  to  him  exclusively,  must  therefore  be  taken  to  be  amply 
sufficient  to  support,  the  provision  in  favour  of  the  wife.     And  in- 
deed the  consideration  in  such  cases  will  never  be  weighed  in 
very  nice  scales,  if  the  transaction  otherwise  appears  to  be  honest. 
Middlecome  v.  Marlow,  (2  Atk.  520) ;  Nunn  v.  Wilsmore,  (8  T.  R. 
529) ;  or  unless  it  be  proved  that  the  settlement  vastly  exceeded 
the  consideration,  so  that  from  the  inadequacy  a  collusion  or  fraud 
may  be  fairly  inferred  to  have  been  intended  on  the  creditors. 
Per  Lord  Hardwicke  in  Ward  v.  Sliallct,  (2  Fez.,  Sen.,  18). 

From  the  view  thus  taken  of  this  case  it  will  be  seen  that  a 
different  decision  of  the  court  below  in  regard  to  the  admission  or 
rejection  of  the  evidence  mentioned  in  the  several  bills  of  exeep- 
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tion,  would  not  have  varied  materially  the  true  character  of  the 
case,  and  that  the  ultimate  decision  of  it  ought  still  to  have  been 
the  same.  The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 


Jones  against  Janney. 

Lands  bordering  on  the  flats  of  a  river  and  the  flats  in  front  naturally  go  toge- 
ther, and  therefore  the  flats  pass  in  a  conveyance  of  the  land  described  as  running 
by  the  course  of  the  river. 

An  express  exception  is  required  in  the  grant  or  some  unequivocal  declaration 
or  certain  immemorial  usage,  to  limit  the  title  to  the  edge  of  the  river. 

The  nature  of  the  right  to  flats  on  a  river. 

One  having  land  in  front  of  a  river  by  conveyance  from  the  proprietary,  out  of 
which  the  flats  were  reserved,  but  afterwards  claiming  the  flats  under  an  office 
right  of  dubious  validity,  and  making  a  settlement  of  the  land  on  the  river  on 
certain  of  his  children  together  with  the  flats,  and  afterwards  confirming  such  set- 
tlement by  his  will,  shall  be  considered  as  intending  to  pass  the  flats  to  such  chil- 
dren, in  preference  to  his  residuary  devisees  under  a  general  clause  in  his  will. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia, where  a  verdict  and  judgment  were  rendered  for  the  de- 
fendant below. 

Trespass  quare  clausum  fregit  brought  by  Robert  E.  Jones 
against  Oliver  S.  Janney.  The  locus  in  quo  was  a  strip  of  flats 
on  the  river  Delaware  in  Moyamensing  in  front  of  land,  part  of 
Greenwich  island,  owned  by  the  defendant.  The  acts  constituting 
the  trespass  were  proved  and  admitted,  and  the  question  was  on 
the  title. 

Both  parties  claimed  under  William  Jones.  The  plaintiff,  Ro- 
bert E.  Jones,  was  his  son ;  the  defendant  was  his  grandchild  by 

Mary  Jones,  who  married  Janney.  The  title  of  William 

Jones  was  as  follows :  By  deed  dated  20th  October  1758,  Thomas 
and  Richard  Penn,  proprietaries  of  Pennsylvania,  appointed  Rich- 
ard Peters  and  Richard  Hockley  their  attorneys  to  enter  into  agree- 
ments and  contract  with  any  person  for  the  sale  and  conveyance 
of  the  fee-simple  and  inheritance  of  the  whole  or  any  part  of  all 
and  every  our  marsh  lands  or  cripple  or  swamp  grounds  situate, 

lying  and  being  on  or  near  to  the of  Delaware  river,  and  in 

the  townships  of  Moyamensing  and  Passyunk  or  one  of  them,  in 
the  county  of  Philadelphia,  containing  in  the  whole  by  estimation 
600  acres, — and  to  execute  deeds,  &c.  at  not  less  than  ten  pounds 
Pennsylvania  currency  per  acre. 

In  pursuance  of  these  powers,  Richard  Peters  and  Richard 
Hockley  on  the  28th  February  1759,  contracted  with  William 
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Jones  and  Edward  Croston,  in  consideration  of  £2000  sterling 
paid  and  money  to  be  paid,  to  convey  to  them  in  fee  as  tenants  in 
common  all  the  vacant  and  unimproved  marsh,  cripple  and  swamp 
situate  below  the  Greenwich  Point  ferry-house,  &c.,  bounded  by 
the  river  Delaware  to  the  south-east,  by  Joseph  Lowndes's  marsh 
to  the  south-west,  by  Hay  Creek  and  the  improved  meadows  of 
Edward  Shippen,  Esq.  and  Company  to  the  north-west,  and  by 
the  marsh  or  meadows  of  Stephen  Pascal  and  Andrew  Bankson  to 
the  north-east,  computed  to  be  600  acres  or  thereabouts.  It  was 
covenanted  that  the  premises  should  be  surveyed  by  the  Surveyor- 
General,  Mr  C.  Scull,  and  all  the  marsh,  swamp  and  cripple,  it 
was  practicable  to  bank  in  and  improve,  should  be  included  in  the 
survey.  "  And  further,  that  all  the  flats  which  shall  be  left  out 
of  the  survey  and  intended  outline  banks  are  to  remain  the  sole 
property  of  the  said  Thomas  and  Richard  Penn  and  their  heirs, 
and  are  not  intended  to  be  included  in  the  said  purchase.  But 
that  when  the  said  proprietaries  or  their  heirs  shall  be  inclined  to 
sell  and  dispose  of  such  flats  without  the  said  intended  outline 
banks  and  survey  aforesaid,  the  said  William  Jones  and  Edward 
Croston  and  their  heirs  and  assigns,  are  to  have  the  preference  in 
the  purchase  thereof,  they  paying  for  the  same  as  much  as  other 
persons  who  may  be  willing  to  become  purchasers  thereof,  and  in 
the  mean  time  that  full  liberty  and  privilege  is  and  shall  be  reserved 
for  all  the  necessary  drains,  sluices  and  watercourses  that  the  said 
William  Jones  and  Edward  Croston,  their  heirs  and  assigns,  shall 
want  to  pass  and  empty  themselves  through  the  said  flats  into  the 
river."  On  the  24th  September  1759,  a  deed  was  made  for  546f 
acres  on  the  same  terms,  bounded  as  follows :  "  beginning  at  a 
corner  post  on  the  south  side  of  Hay  Creek,  being  a  corner  of  Ste- 
phen Pascal's  ground,  thence  by  the  said  Stephen  Pascal's  ground 
and  ground  of  Andrew  Bankson  south  8  degrees  20  minutes  east 
234  perches  to  a  cedar  post  put  for  a  corner,  thence  by  the  flats 
on  Delaware  river  (not  included  in  this  survey)  the  four  courses 
and  distances  next  following,  &c.,"  together  with  all  mines,  mine- 
rals, quarries,  meadows,  marshes,  savannahs,  swamps,  cripples, 
woods,  underwoods,  timber  and  trees,  ways,  (particularly  a  cer- 
tain lane)  waters,  watercourses,  liberties,  profits,  commodities, 
advantages,  hereditaments  and  appurtenances  whatsoever,  to  the 
said  hereby  granted,  &c.  546f  acres  of  swamp,  marsh  and  cripple, 
belonging,  dec.,  and  also  full  and  free  liberty  and  privilege  for  all 
the  drains,  sluices  and  watercourses,  as  before. 

On  the  10th  May  1766,  William  Jones  procured  a  survey  to  be 
made  and  returned  by  the  Surveyor-General  of  50  acres  and  allow- 
ance of  cripple  and  flats  in  Moyamensing  township,  situate  in 
front  of  William  Jones's  meadows,  part  of  Greenwich  island,  in 
pursuance  of  a  warrant  bearing  date  the  27th  March  1755,  granted 
to  Thomas  Preston  for  1504  acres  in  any  part  of  the  province 
purchased  of  the  Indians,  being  part  of  the  original  purchase  of 
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George  Palmer,  deceased ;  100  acres  part  of  said  1504  acres,  the 
said  Thomas  Preston  and  Sarah  his  wife,  by  indenture  bearing 
date  the  24th  day  of  November  1755,  did  grant  and  convey  unto 
Enoch  Elliott  of  Derby  in  the  county  of  Chester,  and  the  above- 
named  William  Jones  then  of  Kingsess  in  the  county  of  Philadel- 
phia, in  fee  as  tenants  in  common. 

In  1761  a  division  took  place  between  William  Jones  and  Ed- 
ward Croston,  by  which  that  part  of  the  tract  conveyed  to  them 
by  the  proprietaries  which  was  nearest  the  river  Delaware  was 
assigned  to  William  Jones,  and  the  other  part  inland  to  Edward 
Croston. 

On  the  15th  December  1766,  William  Jones  made  a  deed  of 
settlement  of  real  estate  on  his  son  Mathew  Jones,  and  Mary  and 
Elizabeth  Jones  his  two  daughters,  conveying  it  to  trustees  for 
their  respective  uses.  Mathew's  portion  consisted  of  tracts  of 
land  in  the  township  of  Kingsessing  in  the  county  of  Philadelphia, 
that  is  to  say,  172  acres  86  perches  of  upland — 117  acres  of  marsh, 
one  boundary  of  which  was  "  to  a  stake  by  the  river  Schuylkill, 
thence  by  the  said  river" — 7  acres  of  meadow,  and  one  moiety  and 
three-eighths  of  the  other  moiety  of  5  acres  of  meadow — 4  acres 
and  16  perches  of  marsh  or  meadow,  part  of  which  was  described 
as  bounded  by  Land's  creek.  On  Mary  and  Elizabeth  he  settled 
each  one  half  of  his  tract  of  273  acres  60  perches  in  Moyamensing 
(being  his  half  of  the  lands  purchased  of  the  proprietaries),  de- 
scribed as  follows  :  "  All  that  piece  or  parcel  of  marsh  or  new- 
made  meadow  ground  situate  in  Moyamensing  township  in  the 
said  county  of  Philadelphia,  in  the  district  called  Greenwich  Island, 
&c.,  beginning  at  a  post  for  a  corner  as  well  of  this  and  the  late 
Edward  Croston's  marsh  as  of  the  said  Stephen  Pascal's  and  An- 
drew Bankson's  meadow  ground,  thence  running  by  the  said  An- 
drew Bankson's  south  8  degrees  20  minutes  east  107  perches  to  a 
post  on  the  edge  of  the  flats  on  the  river  Delaware,  thence  run- 
ning by  and  upon  the  said  flats  south  70  degrees,  west  176 
perches,  &c."  He  also  settled  on  Mathew  30£  acres  and  55 
perches  in  Moyamensing  called  Garlick  Hall — and  also  a  lot  near 
it  containing  3£  acres  and  25  perches.  The  deed  in  the  convey- 
ing part  to  the  trustees,  after  describing  all  the  above,  contained 
this  clause,  "  together  with  all  houses,  outhouses,  edifices,  build- 
ings, woods,  underwoods,  timber  and  trees,  meadows,  marshes, 
savannahs,  swamps,  cripples,  flats,  mines,  minerals,  ways  and  wa- 
ters, watercourses,  liberties,  easements,  privileges,  profits,  com- 
modities, advantages,  hereditaments  and  appurtenances,  to  the  said 
premises  severally  and  respectively  belonging  or  in  anywise  ap- 
pertaining, &c."  To  this  deed  of  settlement  was  added  a  power 
of  revocation  by  deed  or  will. 

In  1799  William  Jones  made  his  will,  in  which,  he  confirmed  his 
deed  of  settlement,  and  gave  to  Robert  (the  plaintiff"),  born  since, 
a  messuage  in  Southwark,  and  to  Mathew  half  of  54  acres  arid  60 
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perches  of  meadow  in  Kingsessing,  he  paying  thereout  to  Robert 
£800.  "  And  whereas  I  did  some  years  past  with  my  own  proper 
monies,  erect,  build  and  finish  on  a  lot  of  ground,  the  property  of 
my  former  deceased  wife,  a  large  three-story  brick  house,  situate 
on  the  south  side  of  High  street,  between  Fifth  and  Sixth  streets 
from  the  Delaware,  and  nearly  adjoining  the  house  I  live  in;  and 
whereas  since  the  death  of  my  said  wife,  her  two  sons  William 
and  Joseph  Gray  have  by  their  deed  conveyed  to  my  said  son  Ro- 
bert the  above-described  lot — now  I  do  give  and  devise  the  said 
three-story  brick  house,  together  with  all  the  rest,  residue  and 
remainder  of  my  real  estate,  whatsoever  or  wheresoever,  to  him 
my  said  son  Robert,  his  heirs  and  assigns,  for  ever."  He  further 
gave  £1000  to  William,  son  of  Robert,  and  the  rest  of  his  personal 
estate  to  Robert.  He  afterwards  declares  the  share  of  Elizabeth 
to  be  for  her  separate  use ;  and  by  a  codicil  dated  November  6, 
1802,  settles  her  share  in  trustees  for  that  purpose.  By  a  further 
codicil  dated  November  19, 1802,  he  annuls  the  legacy  to  William 
of  £1000,  gives  him  £500,  and  £500  between  Mary  and  Eliza- 
beth. The  will  was  proved  December  8,  1802. 

The  court  below  charged  the  jury  as  follows :  — 
It  is  conceded  by  the  plaintiff  that  if  William  Jones  had  no  title 
on  the  10th  May  1766,  this  suit  must  fail.  It  is  conceded  also 
that  if  he  had  title  and  legally  disposed  of  it  in  his  lifetime,  the 
suit  must  fail.  Now  I  assume  for  all  the  purposes  of  settling  this 
controversy,  that  which  both  plaintiff  and  defendant  say  is  true, 
to  wit,  that  on  the  10th  May  1766,  William  Jones  had  title.  If 
he  had  any  doubt  about  his  title,  independent  of  the  survey  of  the 
10th  May  1766,  he  seems  to  have  considered  that  such  survey 
removed  the  difficulty.  What  the  parties  say  now  for  him,  he 
may  be  presumed  to  have  asserted  for  himself  at  that  time.  With 
this  title,  then,  and  his  knowledge  of  it,  he,  on  the  15th  December 
1766,  makes  a  deed  of  settlement  on  some  of  his  children.  He 
owned  the  fast  land  or  meadow  clearly  by  virtue  of  his  deed  of 
24th  September  1759.  He  owned  the  flats  in  front  of  that  mea- 
dow. The  flats,  but  for  the  reservation  in  the  deed  of  the  24th 
September  1759,  would  have  passed  with  the  meadow.  He  was, 
as  both  parties  now  before  us  assert,  free  from  the  effect  of  that 
reservation,  and  his  title  went  to  low-water  mark.  Now  the  point 
of  the  case  is  reached:  by  a  conveyance  of  the  meadow  running 
to  the  bank,  which  bank  was  the  high-water  mark,  the  flats  and 
everything  to  low-water  mark  would  pass  also. 

But  even  if  this  were  not  clear,  a  conveyance  of  the  meadow 
land,  together  with  the  flats  belonging  or  in  anywise  appertaining 
thereto,  would  indubitably  carry  the  flats  in  question.  The  sug- 
gestion that  such  a  conveyance  must  be  limited  by  the  metes  and 
bounds  of  the  meadow  land,  as  they  alone  are  set  out  in  the  deed, 
is  to  strike  out  the  word  '  flats'  altogether,  and  the  clause  of  which 
it  is  a  part.  From  the  character  of  this  property,  a  conveyance 
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of  the  meadow  by  metes  and  bounds  together  with  the  flats  to 
said  meadow  belonging,  the  said  meadow  being  bounded  by  a 
bank ;  the  bank  being  the  dividing  line  between  the  meadow  and 
the  Delaware  river ;  the  flats,  too,  belonging,  without  dispute,  to 
the  owner  of  the  meadow,  no  matter  whether  by  the  same  title  or 
another  title  —  such  a  conveyance  would  clearly  carry  the  flats. 
Then  the  application  of  this  principle  is  clear. 

[The  Judge  then  read  parts  of  deed  of  trust,  particularly  the 
statement  of  the  parties — the  description  of  the  meadow  land,  as 
copied  from  the  deed  of  the  24th  September  1759,  and  the  follow- 
ing clause : 

"  Together  with  all  houses,  outhouses,  edifices,  buildings,  woods, 
underwoods,  timber  and  trees,  meadows,  marshes,  savannahs, 
swamps,  cripples,  flats,  mines,  minerals,  ways  and  waters,  water- 
courses, liberties,  easements,  privileges,  profits,  commodities,  ad- 
vantages, hereditaments  and  appurtenances  to  the  said  premises 
severally  and  respectively  belonging,  or  in  anywise  appertaining, 
and  the  reversions  and  reversionary  rents,  issues,  and  profits 
thereof  and  of  every  part  thereof,"  and  then  proceeded] — 

The  result  is,  that  the  title  to  the  flats  passed  by  the  deed ;  and 
the  defendant  is  entitled  on  this  ground  to  a  verdict. 

But  I  have  said  that  this  is  deciding  the  case  according  to  Wil- 
liam Jones's  declared  understanding  of  his  own  rights,  and  is  exe- 
cuting the  purposes  of  his  last  will  and  testament.  By  the  deed 
of  settlement  he  spoke  of  the  flats ;  and  he  could  hardly  be  sup- 
posed to  be  under  the  impression  that  by  some  legal  construction 
of  his  deed,  the  flats  which  he  said  should  pass,  would  not  pass. 
He  seems  to  have  lived  and  died  in  the  belief  that  the  flats  passed 
according  to  his  language  expressed  in  a  formal  deed.  By  his  will 
made  in  1799,  upwards  of  thirty  years  after  the  deed  of  settle- 
ment, he  refers  to  that  deed  and  establishes,  ratifies  and  confirms 
it.  By  this  reference  and  ratification,  he  again  recognises  the 
right  of  such  of  his  family  as  held  this  meadow  to  the  flats  also. 
He  disposes  of  sundry  pieces  of  real  estate  not  embraced  in  the 
deed  of  settlement,  giving  to  his  son  Robert,  the  present  plaintiff, 
a  house  and  lot  in  Front  street  between  Shippen  and  Almond 
streets ;  confirms  his  right  to  a  house  built  by  the  testator  on  a  lot 
of  the  plaintiff's  mother,  the  title  to  which  lot  had  vested  in  the 
plaintiff;  and  then  devises  to  him  in  fee  all  the  residue  of  his  real 
estate.  Now  it  seems  to  me,  that  to  hold  that  the  flats  now  in 
dispute  are  a  part  of  the  residuary  estate  of  William  Jones,  would 
be  to  violate  his  own  very  carefully  expressed  disposition  of  his 
property  as  solemnly  and  deliberately  ratified  by  his  last  will. 

It  is  hardly  necessary  to  add  anything  on  the  subject  of  the 
plaintiff's  possession.  It  is  not  pretended  that  he  had  actual  pos- 
session further  than  was  held  by  him  while  he  was  erecting  the 
shed,  and  while  the  shed  remained  as  the  alleged  representative 
of  his  possession.  Before  1840,  he  does  not  assert  any  possession 
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except  that  which  follows  the  right :  as  he  had  not  the  right,  of 
course  he  had  not  the  possession.  The  suit  must  then  fail  on  this 
ground  also. 

As  to  the  defendant's  possession  of  the  flats,  it  is  as  complete  in 
a  legal  sense  as  his  possession  of.  the  meadow  land.  The  posses- 
sion of  the  flats  has  gone  with  the  possession  of  the  meadow  ever 
since  the  deed  of  1766 ;  whether  it  did  also  before  that  time  it  is 
useless  to  inquire. 

The  plaintiff  excepted  to  the  charge. 

Errors  assigned : 

1.  The  court  erred  in  stating  to  the  jury,  that  by  a  conveyance 
of  the  meadow  running  to  the  bank,  which  bank  was  high-water 
mark,  the  flats  and  everything  to  low-water  mark  would  pass  also. 

2.  And  also ;  but  even  if  this  was  not  clear,  a  conveyance  of  the 
meadow  land,  together  with  the  flats  belonging  or  in  anywise  ap- 
pertaining thereto,  would  undoubtedly  carry  the  flats  in  question. 

3.  In  stating  that  the  suggestion  that  such  a  conveyance  must 
be  limited  by  the  metes  and  bounds  of  the  meadow  land,  as  they 
alone  are  set  out  in  the  deed,  is  to  strike  out  the  word  '  flats'  alto- 
gether and  the  clause  of  which  it  is  a  part. 

4.  In  stating,  that  from  the  character  of  this  property,  a  con- 
veyance of  the  meadow  by  metes  and  bounds  with  the  flats  to  the 
said   meadow  belonging,  the  said   meadow  being   bounded   by  a 
bank — the  bank  being  the  dividing  line  between  the  meadow  and 
the  Delaware  river;  the  flats  too,  belonging  without  dispute  to  the 
owner  of  the  meadow,  no  matter  whether  by  the  same  title — such 
a  conveyance  would  clearly  carry  the  flats. 

5.  The  court  erred  in  the  construction  given  to  the  deeds  read 
in  evidence,  and  to  the  deed  of  trust  so  called,  and  in  charging 
that  the  title  to  the  flats  passed  by  the  deed  and  that  the  defendant 
is  entitled  on  this  ground  to  a  verdict. 

6.  In  stating  that  the  foregoing  opinion  is  deciding  the  case 
according  to  William  Jones's  declared  understanding  of  his  own 
rights,  and  is  executing  the  purposes  of  his  last  will  and  testament. 

7.  In  stating  that  William  Jones  seems  to  have  lived  and  died 
in  the  belief  that  the  flats  passed  according  to  his  language  ex- 
pressed in  a  formal  deed. 

8.  In  stating  that  William  Jones  by  his  will  again  recognised 
the  right  of  such  of  his  family  as  held  his  meadow,  to  the  flats 
also. 

9.  In  charging  the  jury  that  the  flats  in  dispute  were  not  a  part 
of  the  residuary  estate  of  William  Jones,  and  did  not  pass  to  the 
plaintiff  under  the  will. 

10.  In  not  answering  the  plaintiff's  points. 

Todd,  for  the  plaintiff  in  error,  referred  to  Freytag  v.  Powell, 
(1  Whart.  536) ;  Pickering  v.  Stapler,  (5  Serg.  <£  Rawle  107) ; 
Elaine  v.  Chambers,  (1  Ib.  169) ;  Hill  v.  West,  (4  Yeates  154);  15 
viu.  —  56 
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Johns.  447;  1  Sumner  37;  11  Pick.  193;  10  Peters  25,54;  Union 
Burial  Ground  v.  Robinson,  (5  Whart.  18). 


Hirst  and  Meredith,  contra,  cited  Ball  v.  Slack,  (2  WAarJ.  540)  ; 
3  Kent's  Com.  349;  Hart  v.  //#/,  (1  Whart.  131)  ;  Klingensmith  v. 
Ground,  (5  Wa«s  459)  ;  Caraw  v.  Blazer,  (2  .flznrc.  475)  ;  Corn- 
wow  wealth  v.  Fisher,  (1  P.  .ft.  467)  ;  Ueberoth  v.  Lehigh  Naviga- 
tion Co.,  (7  #az.  tfeg-.  293). 


The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  It  is  rightly  conceded  by  the  counsel  for  the 
plaintiff,  that  he  has  no  title,  if  it  appears  to  have  been  the  design 
of  William  Jones  to  embrace  the  flats  in  question  by  his  deed  of 
settlement  of  the  15th  December  1766.  That  such  was  his  design 
we  think  fairly  inferrible  from  the  language  used  in  the  deed,  as 
well  as  from  the  circumstances  attending  the  acquisition  of  his 
title  and  the  nature  of  the  property.  This  deed  conveys  the 
meadow  ground,  together  with,  among  other  things,  all  jlats  ap- 
purtenant to  it  :  and  unless  this  word  be  applied  to  the  flats  in 
question,  it  has  no  meaning  or  operation,  it  being  admitted  that  in 
the  only  other  properties  lying  on  water,  the  words  "  to  a  stake 
by  the  river  Schuylkill,  thence  by  said  river,"  and  "  to  a  creek 
called  Lands  creek,  thence  south,  &c.,  by  the  said  creek,"  carry 
the  flats  in  front  of  them  without  any  addition.  Besides,  it  is 
observable  that  in  the  deed  to  William  Jones  from  which  the 
description  of  this  property  was  taken,  the  word  "  flats"  was  pro- 
perly omitted,  being  expressly  reserved  and  excluded  by  the  gran- 
tors, and  it  would  not  be  inserted  in  the  next  following  deed  with- 
out a  reason.  Where  words  inserted  in  a  deed  may  have  a  rea- 
sonable application  to  the  subject  in  controversy,  they  ought  not 
to  be  considered  as  merely  expletives  thrown  in  to  fill  up  the 
parchment  and  give  employment  to  a  scrivener.  The  words  com- 
monly used  in  our  conveyancing,  though  they  may  not  in  every 
case  be  necessary,  are  not  on  that  account  to  be  deemed  superflu- 
ous; nor  will  a  prudent  grantee  lightly  dispense  with  them,  since 
their  use  may  turn  out  to  be  important.  In  the  present  instance 
I  am  inclined  to  think  the  word  "flats"  in  the  clause  was  inserted 
with  especial  reference  to  the  property  in  question.  For  it 
appears  that  although  William  Jones  was  unable  to  succeed  in 
having  the  flats  included  in  his  contract  and  deed  with  the  pro- 
prietaries, and,  for  some  reason  or  other  unknown  to  us,  their 
agents  carefully  excluded  them  and  conveyed  only  the  marsh 
bounding  on  the  edge  of  the  flats,  yet  Jones  made  it  a  part  of  his 
bargain  with  them  that  he  should  have  the  pre-emption  right  to 
the  flats.  Of  course  the  proprietaries  were  bound,  if  ever  they 
concluded  to  sell  the  flats  to  any  one,  to  offer  them  to  Jones,  and 
Jones  had  an  equitable  title  and  could  compel  them  to  convey  in 
such  case  on  tender  of  as  much  as  another  person  would  give  for 
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them,  and  without  this  right  it  is  not  likely  the  grantees  would 
have  paid  so  much  for  the  meadow.  So  that  when  Jones  got  his 
deed  of  the  24th  September  1759  from  the  proprietary  agents,  he 
had  a  legal  title  to  the  marsh,  and  an  equitable  pre-emption  right 
to  the  flats  in  front,  and  might  thus  even  then  conceive  himself  in 
some  sort  the  owner  of  both  as  one  property.  And  it  was  mani- 
festly with  the  view  of  completing  this  object  that  he  obtained  an 
old  right,  and  had  it  applied  to  these  flats  opposite  to  his  ground. 
The  character  of  this  kind  of  property  is  such  that  land  bordering 
on  the  flats  and  the  flats  naturally  go  together.  Their  most  bene- 
ficial enjoyment  is  derived  from  their  connection ;  and  it  is  incon- 
ceivable that  any  man  in  his  sober  senses  having  or  supposing  he 
had  a  title  to  both  would  intentionally  separate  them  and  convey 
the  meadow  to  one  of  his  children  and  the  flats  in  front  of  it  to 
another.  For  this  reason  it  is  that  an  express  exception  is  re- 
quired in  the  grant,  or  some  clear  and  unequivocal  declaration  or 
certain  immemorial  usage  to  limit  the  title  of  the  owner  in  such 
cases  to  the  edge  of  the  river.  3  Kent's  Com.  427.  Though  the 
agents  of  the  Penns  reserved  the  flats  in  their  grant,  perhaps  from 
too  rigid  a  construction  of  their  powers,  which  were  to  convey  the 
"  marsh-lands,  cripple  or  swamp  grounds,"  yet  there  is  no  instance 
known  in  which  the  proprietaries  granted  the  front  of  the  river  to 
one  person  and  the  flats  adjacent  to  it  to  another:  nor  is  it  easy 
to  see  that  they  could  have  gotten  a  price  for  them  under  such 
circumstances,  whilst  the  value  of  the  other  part  would  have  been 
necessarily  diminished.  Flats  have  always  been  deemed  an 
appurtenance  to  the  adjoining  river  front;  they  pass  with  it  as 
appurtenances  if  not  expressly  excluded  :  they  are  a  peculiar  kind 
of  right,  situate  in  the  bed  of  a  navigable  river,  where  the  tide 
flows  and  reflows,  covered  by  the  water  at  high  tide,  and  left  bare 
at  low.  While  covered  with  water  they  are  a  part  of  the  river, 
in  which  the  public  have  the  right  of  navigation,  fishing,  passing 
and  repassirig,  and  in  many  instances  are  not  capable  of  being 
reclaimed,  except  by  wharves  or  piers,  regulated  according  to  the 
will  of  the  State  in  whom  the  right  of  the  river  bed  is  vested. 
Under  these  circumstances,  it  is  fair  to  presume  that  William 
Jones,  from  the  10th  May  1766,  when  he  had  the  flats  surveyed 
and  claimed  title  to  them,  (the  validity  of  which,  under  his  war- 
rant to  a  first  purchaser,  it  is  not  necessary  here  to  inquire  into, 
since  both  parties  claim  under  it,)  to  the  deed  of  settlement  of  the 
15th  December  1766,  and  during  the  remainder  of  his  life  till 
1799,  when  he  made  his  will,  considered  it  as  all  one  property, 
held  as  other  properties  similarly  situated  on  the  river  were,  in 
the  manner  best  adapted  to  its  beneficial  enjoyment,  and  could 
not  have  designed,  while  he  confirmed  the  settlement,  to  cut  off 
these  narrow  flats  and  pass  them  under  a  general  residuary  clause  as 
a  distinct  property  in  favour  of  another.  We  are  of  opinion,  there- 
fore, that  by  the  true  construction  of  the  conveyances  it  was  the 
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intention  of  William  Jones  to  pass  these  flats  by  the  deed  of  set- 
tlement of  December  1766,  as  an  appurtenance  to  the  meadow 
ground  settled  on  his  two  daughters,  and  that  there  are  words  in 
it  sufficient  and  proper  to  convey  them. 

Judgment  affirmed. 


Commissioners  of  Spring  Garden's  Appeal. 

A  judicial  sale  devests  all  liens  definite  and  certain  in  their  amount. 

Therefore  the  lien  of  the  Commissioners  of  Spring  Garden  for  curbing  and 
paving  in  1836  and  1837  under  the  Act  of  3d  March  1818,  is  devested  by  a  sub- 
sequent sheriff's  sale  in  1841. 

And  this  is  the  case  though  the  property  be  sold  subject  to  the  ground-rent  then 
existing  and  created  before  such  lien. 

Quaere,  if  the  contest  were  between  the  owner  of  the  ground-rent  and  the  com- 
missioners as  to  the  appropriation  of  the  proceeds  of  sale,  to  whom  the  money 
would  go. 

Quaere,  whether  a  different  case  would  not  be  presented  if  the  claim  of  the  com- 
missioners had  been  filed  of  record  under  the  Act  of  16th  April  1840 ;  and  whether 
the  whole  estate,  ground-rent  and  all,  does  not  pass  to  the  sheriff's  vendee  by  a 
judicial  sale  in  pursuance  of  the  provisions  of  that  Act. 

THIS  was  an  appeal  by  the  Commissioners  of  The  District  of 
Spring  Garden  from  the  decree  of  the  District  Court  for  the  city 
and  county  of  Philadelphia,  confirming  the  following  report  of  an 
auditor,  awarding  the  proceeds  of  sheriff's  sale  of  the  real  estate 
of  Peter  V.  Weaver,  to  John  H.  Cavender  and  George  Schryer : 

"  John  H.  Cavender  claims  arrears  of  ground  rent  as  assignee 
of  Barclay  Haines,  who  assigned  the  real  estate,  sold  under  the 
execution  in  this  case,  to  the  Norristown  and  Valley  Railroad 
Company,  the  9th  May  1836,  reserving  an  annual  ground-rent  of 
$117.25  to  Barclay  Haines,  his  heirs  and  assigns.  Under  a  writ 
of  fieri  facias,  tested  6th  March  1841,  Daniel  Filler  then  High 
Sheriff  of  the  county  of  Philadelphia,  made  sale  of  the  real  estate 
in  question,  as  the  land  of  the  Norristown  and  Valley  Railroad 
Company,  to  Peter  V.  Weaver,  the  defendant  in  this  execution, 
and  conveyed  the  same  to  him  by  deed  executed  and  acknow- 
ledged 15th  May  1841,  subject  to  the  same  ground-rent.  After- 
wards, on  the  21st  December  1841,  Barclay  Haines,  the  original 
owner  of  the  ground-rent,  conveyed  the  same  to  John  Cavender, 
who  claims  as  arrears  of  rent  $175.86. 

The  Commissioners  of  Spring  Garden  claim  $205.66,  including 
interest  and  commissions,  for  paving  and  curbing  in  October  1837 
and  December  1836.  This  amount  they  ask  to  be  paid  first  out  of 
the  fund.  The  validity  of  this  claim  as  a  lien  on  the  property  is 
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denied  on  two  grounds:  1.  That  it  is  barred  by  the  Statute  of 
Limitations.  2.  That  it  was  devested  by  the  sheriff's  sale  to 
Peter  V.  Weaver  in  1841,  several  years  subsequent  to  the  paving 
and  curbing  in  question. 

As  to  the  first  of  these  objections,  that  the  lien  is  devested  by 
the  operation  of  the  Statute  of  Limitations,  the  auditor  is  of  opinion 
that  the  statute  has  no  effect  upon  the  lien.  In  Knorr  v.  Elliot, 
(5  Serg.  4-  Rawle  49),  the  Supreme  Court  decided  that  a  mechanic's 
lien  did  not  expire  in  five  years  like  that  of  a  judgment,  inasmuch 
as  the  act  then  in  force  creating  the  lien  affixed  no  limit  to  its 
existence  in  point  of  time.  The  principle  in  this  case  rules  this 
point. 

As  to  the  second  objection  to  the  claim  of  the  district  of  Spring 
Garden,  the  auditor  is  of  opinion  that  it  was  devested  by  the  sub- 
sequent sheriff's  sale.  The  curbing  was  done  in  1836  and  the 
paving  in  1837,  while  the  property  was  in  the  possession  of  the 
Norristown  and  Valley  Railroad.  It  was  not  until  1841  that  the 
property  was  seized  under  execution  and  sold  by  the  sheriff  to 
Weaver.  The  ground  rent  under  which  Cavender  claims,  was 
created  before  the  curbing  and  paving  were  done  by  the  district, 
that  is  on  the  9th  May  1836.  The  arrears  claimed  fell  due  May  1 
and  November  1,  1842,  and  May  1,  1843.  The  Act  of  3d  March 
1818,  provides  that  the  real  estate  in  the  district  of  Spring  Garden 
shall  be  subject  to  payment  of  debts  thereafter  contracted  by 
the  commissioners  of  the  district  for  work  done  or  materials  fur- 
nished for  or  in  pitching,  curbing  and  paving  any  street,  &c.  in 
front  of  said  real  estate,  before  any  lien  thereafter  created.  It 
follows  then  that  until  the  sheriff's  sale  in  1841  the  lien  of  the 
commissioners  had  preference  over  the  ground  rent,  though  the 
rent  was  created  before  the  paving  and  curbing  were  done. 

Then  the  question  follows,  whether  the  sheriff's  sale  in  1841 
subject  to  the  ground  rent  devested  the  ]ien  of  the  district.  This 
will  be  considered,  first  as  a  general  question,  and  secondly  under 
the  circumstances  of  this  case.  A  long  series  of  decisions  in  the 
courts  of  Pennsylvania  establishes  the  general  rule  that  a  sale 
under  execution  by  the  sheriff  devests  all  liens  definite  and  certain 
in  their  amount,  and  that  the  lien  creditor  who  omits  to  claim  out 
of  the  proceeds  of  sale  loses  his  resort  to  the  land.  Custer  v.  Det- 
terer,  (3  Watts  4*  Serg.  28).  The  question  then  arises  whether 
the  Acts  of  3d  March  1818  and  16th  April  1840,  which  latter 
provides  for  the  filing  in  the  District  Court  and  Common  Pleas  all 
claims  due  the  commissioners  and  inhabitants  of  the  incorporated 
districts  of  the  county  of  Philadelphia  for  paving,  curbing,  &c., 
preserve  the  lien  notwithstanding  a  subsequent  sale  under  execu- 
tion. The  Act  of  3d  March  1818,  simply  gives  the  lien,  but  is 
silent  as  to  its  duration.  The  Act  of  1840,  after  providing  for  the 
filing  of  the  claim  on  record,  proceeds  to  say  "which  said  claim 
shall  remain  a  lien  from  the  time  the  debt  was  contracted  and 
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became  due  &c.  until  the  same  be  fully  paid  and  satisfied."  The 
object  of  the  9th  and  10th  sections  of  the  Act  of  1840,  was  mainly 
to  give  the  district  a  mode  of  enforcing  the  payment  of  their  claim. 
But  it  was  evidently  also  the  intention  of  the  Legislature,  in  ac- 
cordance with  their  uniform  policy,  to  place  all  liens  upon  real 
estate  on  record,  that  purchasers  may  have  it  in  their  power  to 
ascertain  clearly  what  incumbrances  are  binding  on  the  property 
they  are  about  to  purchase.  The  clause  declaring  that  the  claim 
shall  remain  a  lien  upon  the  land  until  fully  paid,  refers  to  claims 
filed  of  record.  The  claim  made  before  the  auditor  has  not  been 
filed  of  record  anywhere,  and  must  be  governed  by  the  Act  of  1818, 
which  is  silent  as  to  the  duration  of  the  lien. 

But  if  it  were  otherwise  it  cannot  be  supposed  that  the  Legis- 
lature, in  opposition  to  the  established  policy  of  Pennsylvania  to 
give  a  clear  title  to  purchasers  at  sheriff's  sale  and  thus  encourage 
competition,  intended  to  preserve  the  lien.  Notwithstanding  the 
neglect  or  refusal  of  the  district  to  make  its  claim  at  the  proper 
time  upon  the  proceeds  of  a  former  sale,  if  the  Act  is  to  be  thus 
construed,  the  Legislature  has  not  only  not  protected  the  public 
interests,  but  holds  out  an  encouragement  to  the  authorities  of  the 
districts  to  neglect  their  duty.  The  lien  being  unlimited  in  its 
duration,  such  a  construction  would  result  in  great  injustice  to 
purchasers  at  sheriff's  sales,  who  would  naturally  suppose  that 
the  authorities  of  the  district  had  attended  to  their  duty  by  mak- 
ing their  claim  upon  the  fund  raised  by  a  previous  sheriff's  sale, 
and  not  extend  their  searches  beyond  that  time.  The  adjudged 
cases  lay  down  the  rule  broadly  that  all  liens,  except  certain  ones 
expressly  excepted  by  the  Legislature  or  former  decisions,  are 
devested  by  a  sheriff's  sale.  The  auditor  deems  himself  bound  to 
consider  the  claim  in  question  governed  by  the  general  rule  until 
some  express  authority  is  shown  to  make  it  an  exception. 

It  was  then  contended  that  in  this  case  the  sheriff's  sale  in  1841 
was  subject  to  the  lien  of  the  ground  rent ;  that  the  lien  of  the 
district  was  prior  to  that  of  the  ground  rent,  and  that  the  second 
lien  not  being  devested,  the  first  could  not  be  discharged  by  the 
sheriffs  sale.  In  point  of  time  the  lien  of  the  district  was  subse- 
quent to  the  creation  of  the  ground  rent.  The  arrears  now  claimed 
have  become  due  not  only  since  the  lien  of  the  district  accrued, 
but  also  since  the  sheriffs  sale  in  1841.  The  auditor  does  not 
deem  it  necessary  to  go  into  the  question  whether  a  sheriff's  sale 
subject  to  a  second  incumbrance  is  also  necessarily  subject  to  a 
previous  one.  The  ground  rent,  subject  to  which  the  sale  was 
made,  was  not  an  incumbrance  or  lien  upon  the  interest  of  the 
Norristown  and  Valley  Railroad,  sold  by  the  sheriff.  It  was  a 
separate  estate  in  the  land  which  the  sheriff  could  not  sell  under 
the  writ  in  his  hands.  The  estate  or  interest  of  the  then  defend- 
ants was  in  fact  sold  subject  to  no  incumbrance  whatever. 

A  further  point  was  made  by  the  counsel  for  the  commissioners 
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of  the  district  of  Spring  Garden,  that  the  interest  of  the  Norris- 
town  and  Valley  Railroad  was  sold  in  1841  under  proceedings  on 
a  lien  which  was  subsequent  to  the  lien  of  the  district,  and  there- 
fore could  not  devest  that  prior  lien.  The  auditor'has  no  difficulty 
under  the  decisions  of  the  courts,  in  deciding  against  the  commis- 
sioners on  this  point." 

The  auditor  awarded  to  Cavender  his  arrears  of  ground  rent, 
and  the  balance  of  the  fund  to  George  Schryer,  the  plaintiff  in  the 
execution,  on  account  of  his  judgment.  The  court  below  con- 
firmed the  report.  From  their  decree  the  commissioners  of  Spring 
Garden  now  appealed. 

H.  M.  Phillips,  for  the  appellant,  referred  to  the  Act  of  the  3d 
March  1818,  (Pamph.  L.  136),  which  declares,  section  1,  "  that 
all  real  estate  within  the  incorporated  district  of  Spring  Garden 
shall  be  subject  to  the  payment  of  the  debts  hereafter  contracted 
by  the  commissioners  of  the  said  district  for  or  by  reason  of  any 
work  done  or  materials  furnished  for  or  in  the  pitching,  curbing, 
or  paving  any  road,  street,  lane,  court  or  alley,  in  front  of  said 
real  estate,  before  any  other  lien  hereafter  created :  and  that  the 
commissioners  of  the  said  district  be  and  they  are  hereby  author- 
ized, &c.  to  collect  the  said  debts,  together  with  interest  thereon 
from  the  time  of  assessment,  in  the  like  manner  as  county  rates 
and  levies  are  collected." 

He  also  referred  to  the  Act  of  16th  April  1840,  (Pamph.  L.  412), 
which  declares,  section  9,  "  that  it  shall  and  may  be  lawful  for 
the  commissioners  and  inhabitants  of  the  district  of  Southwark, 
and  also  for  the  commissioners  and  inhabitants  of  any  of  the  other 
incorporated  districts  and  townships  within  the  county  of  Phila- 
delphia, to  file  of  record  in  the  office  of  the  Prothonotary  of  the 
Court  of  Common  Pleas  for  the  county  of  Philadelphia,  and  also  in 
the  office  of  the  Prothonotary  of  the  District  Court  for  the  city 
and  county  of  Philadelphia,  all  claims  and  demands  due  to  the 
said  commissioners,  &c.  for  pitching  and  paving  streets  and  alleys, 
for  digging  down,  filling  up,  and  for  curbing,  paving  and  repairing 
any  footway  within  the  same,  &c.  &c.;"  and  section  10,  that  "  the 
said  commissioners,  &c.  shall  in  filing  their  claims  for  debts  con- 
tracted as  aforesaid,  &c.,  set  forth  in  the  same  the  name  of  the 
owner,  &c.  of  the  premises,  &c.  &c.,  which  said  claim  shall  be 
and  remain  a  lien  against  the  estate  from  the  time  when  the  debt 
was  contracted  and  became  due,  &c.,  and  until  the  same  be  fully 
paid  and  satisfied;  and  the  said  commissioners,  &c.  shall  be  au- 
thorized, &c.  at  any  time  after  the  filing  of  the  claim,  to  proceed 
to  recover  the  amount  thereof  by  writ  of  scire  facias  against  the 
real  estate  upon  which  it  is  a  lien,  which  said  writ  of  scire  facias 
shall  be  served  and  proceeded  upon  to  judgment  and  execution,  in 
the  same  manner  as  is  now  provided  for  by  law,  for  mechanics 
and  material  men,  in  the  Act,  &c.  passed  the  16th  June  1836,  &c." 
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He  also  cited  Pennock  v.  Hoover,  (5  Rawle  291) ;  Custer  v.  Det- 
terer,  (3  Watts  $  Serg.  34) ;  Act  19th  April  1843. 

St.  George  Campbell  and  Price,  contra,  referred  to  Act  31st 
March  1843 ;  Wilson  v.  Stoxe,  (10  Watts  430) 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — We  think  the  decree  of  the  District  Court  should 
be  affirmed  for  the  reasons  given  by  the  auditor.  It  is  a  general 
rule  that  a  judicial  sale  devests  all  liens  definite  and  certain  in 
their  amount,  and  we  see  nothing  in  the  circumstances  stated  by 
the  auditor  to  make  this  an  exception.  This  principle,  therefore, 
rules  the  present  case.  If,  however,  this  was  a  contest  between 
the  owner  of  the  ground  rent  and  the  commissioners  as  to  the 
appropriation  of  the  proceeds  of  the  first  sale,  other  considerations 
would  enter  into  the  question.  In  that  case  there  would  be  some 
reason  to  ask  an  award  of  the  money  in  court  to  the  latter, 
although  posterior  in  point  of  time ;  because  all  such  improvements 
enure  as  well  to  the  benefit  of  the  owners  of  the  ground  rent  as 
to  tenant  in  fee.  It  would,  therefore,  seem  equitable  to  give  it  to 
the  latter  in  preference  to  the  former.  It  must  be  observed,  how- 
ever, that  the  point  does  not  arise,  and  to  prevent  mistake  we  wish 
it  to  be  understood  that  the  decision  is  made  on  the  Act  of  the  3d 
March  1818.  Moreover,  had  the  claim  been  filed  on  record,  it 
would  present  a  different  case;  for  it  is  a  point  well  worthy  the 
attention  of  the  holders  of  this  species  of  property,  whether  the 
subsequent  Act  of  the  16th  April  1840  has  not  introduced  an 
essential  change  in  the  effect  of  judicial  sales  so  far  as  the  lien 
creditors  mentioned  in  that  Act  are  concerned.  For  be  it  remarked, 
the  words  peculiar  to  that  Act,  "that  the  lien  shall  remain  until 
the  claim  is  fully  paid  and  satisfied,"  have  not  received  judicial 
construction.  I  also  do  not  think  it  out  of  place  to  observe,  that 
it  may  save  future  difficulty  for  ground  landlords  to  examine  to 
what  extent  their  interest  may  be  affected  by  a  judicial  sale  in 
pursuance  of  the  provisions  of  the  Act  of  1840  for  a  lien  created 
by  reason  of  expenses  incurred  in  pitching,  curbing,  paring,  &c. 
under  that  Act  and  the  Act  of  1818.  If,  as  there  is  some  colour 
at  least  for  supposing,  the  lien  covers  the  whole  interest  carved 
out  of  the  estate,  whether  belonging  to  the  ground  landlord  or  the 
tenant  in  fee,  it  will  be  well  for  them  to  inquire,  with  a  view  to 
the  protection  of  their  rights,  whether  such  a  sale  does  not  pass 
the  whole  estate.  Or  in  other  words,  the  question  will  be,  under 
such  a  state  of  facts,  whether  the  property  does  not  pass  to  the 
sheriff's  vendee,  devested  of  all  interest  in  the  premises  by  the 
ground  landlord.  We  cannot  avoid  seeing  that  it  is  a  different 
question  from  the  principle  decided  in  Auwerter  v.  Mathiot,  and 
similar  cases.  It  may  perhaps,  on  investigation,  be  found  to  re- 
semble much  more  a  judicial  sale  of  unseated  land  for  payment  of 
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taxes,  which  passes  the  fee  unincumbered  to  the  sheriff's  vendee. 
We  do  not  wish  to  be  understood  as  expressing  any  opinion  on 
any  of  the  points  indicated.  The  design  merely  is  to  direct  the 
attention  to  these  questions,  of  a  numerous  class  of  our  citizens 
whose  interests  are  deeply  involved  in  their  investigation  and 
proper  adjudication. 

Decree  affirmed. 


Parker's  Appeal* 

Mayor,  Aldermen  and  Citizens  of  Philadelphia's 

Appeal.* 

Under  the  Act  of  3d  February  1824,  the  taxes,  rates  and  levies  assessed  on 
real  estate  in  the  city  and  county  of  Philadelphia,  are  a  lien  on  such  estate  from 
the  date  of  their  assessment,  and  have  priority  to  mortgages  and  other  incum- 
brances  charged  on  such  estate  prior  to  their  assessment. 

A  relinquishment  of  a  distress  made  by  a  collector  for  taxes  assessed  under 
that  Act,  on  the  goods  of  a  tenant  lying  on  the  premises  charged  with  the  tax, 
does  not  release  the  priority  of  the  lien  of  the  tax  in  favour  of  other  lien  creditors. 

It  seems  it  would,  if  the  goods  were  the  property  of  the  owner  of  the  estate 
charged  with  the  tax. 

Quaere,  whether  in  the  latter  case,  it  would  not  entirely  discharge  the  estate 
from  the  lien  of  the  tax. 

The  provisions  of  the  Act  of  3d  February  1824  do  not  apply  to  State  taxes 
assessed  under  the  Act  of  llth  June  1840. 

THESE  were  appeals  severally  by  I.  B.  Parker  and  the  Mayor, 
Aldermen,  and  Citizens  of  Philadelphia,  from  the  decree  of  the 
District  Court  for  the  city  and  county  of  Philadelphia,  confirming 
the  report  of  an  auditor,  allowing  out  of  the  proceeds  of  a  sheriff's 
sale  of  certain  real  estate  the  amount  of  county  and  poor  taxes  for 
the  year  1842,  and  disallowing  the  amount  of  city  taxes  for  the 
same  year. 

The  fund  in  question  was  raised  by  the  sale,  in  two  distinct 
parcels,  of  a  lot  of  ground  with  the  buildings  thereon,  on  Chesnut 
and  Ninth  streets,  in  the  city  of  Philadelphia,  under  a  purchase 
money  mortgage  given  to  Parker  in  1835  by  the  late  Judge  Barnes. 
Parker  was  the  purchaser  at  the  sale.  It  appeared  that  in  April 
1836,  Judge  Barnes  conveyed  to  Nathan  Dunn  the  whole  of  the 
mortgaged  premises.  In  August  1841,  Dunn  conveyed  to  the 
American  Philosophical  Society  part  of  the  mortgaged  premises, 
being  the  building  and  lot  called  the  Philadelphia  Museum.  Be- 
tween the  3d  and  7th  April  1843,  while  the  museum  building  was 

*  This  case  was  argued  at  March  Term  1844. 
vm.  —  57  2  N  * 
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the  property  of  the  American  Philosophical  Society,  the  collector 
of  South  Ward  levied  there  for  a  city  tax  of  $192  and  costs,  on 
the  personal  property  of  Dunn,  who  then  occupied  part  of  the 
building  as  tenant  of  the  Society.  Dunn  owned  the  goods  and 
chattels  on  the  premises  at  that  time,  excepting  the  museum  col- 
lection, which  was  the  property  of  the  museum  company,  who 
then  occupied  another  part  of  the  building  as  tenants  of  the  So- 
ciety. During  the  years  1842  and  1843,  there  had  been  personal 
property  on  the  premises  worth  $2000,  exclusive  of  the  museum 
collection.  On  the  6th  April,  after  a  request  by  the  agent  of 
Dunn  and  the  museum  company  for  a  stay  of  proceedings,  and  a 
communication  from  a  committee  of  the  Philosophical  Society,  the 
collector  gave  his  agent  a  written  order  to  stay  proceedings  in  the 
case,  and  not  to  advertise  till  farther  notice.  Nothing  was  after- 
wards done  in  the  matter. 

Parker  claimed  the  fund  on  account  of  his  mortgage.  The  other 
claims  were  for  state,  county,  city  and  poor  taxes,  for  the  year 
1842,  under  the  1st  and  8th  sections  of  the  Act  of  3d  February 
1824,  Purd,  (1841)  212;  the  7th  section  of  the  Act  of  5th  March 
1828,  Purd.  (1830)  751;  and  the  Act  of  llth  June  1840,  Purd. 
(1841)  986.  In  opposition  to  these  claims,  Parker  contended  that 
personal  property  was,  by  analogy  to  the  rule  in  case  of  execu- 
tions, the  primary  fund  for  the  payment  of  taxes,  and  must  be 
exhausted  before  the  real  estate  can  be  resorted  to.  That  the  col- 
lector of  the  tax  having  made  a  levy,  could  not  abandon  it  to  the 
prejudice  of  other  parties.  That  no  lien  could  exist  unless  re- 
corded. That  no  lien  could  be  claimed  for  the  State  tax. 

The  auditor  was  of  opinion  that  under  the  Act  of  1824  both 
real  and  personal  property  were  rendered  liable,  without  any  pro- 
vision as  to  the  order  in  which  such  liability  was  to  be  enforced. 
That  the  1st  section  provided  for  a  general  lien  on  real  estate  in 
the  city  and  county  of  Philadelphia,  without  requiring  a  previous 
resort  to  personal  property.  That  the  provisions  of  the  4th  sec- 
tion as  to  the  entry  of  taxes  in  the  register  were  directory,  and  the 
lien  would  not  be  invalidated  by  any  omission  in  this  respect. 
Pennock  v.  Hoover,  (5  Rawle  317).  That  the  Acts  of  1824  and 
1828  only  required  that  the  tax,  when  assessed,  should  be  lawfully 
assessed  to  make  it  a  lien.  That  the  collector  was  not  authorized 
to  suspend  indefinitely  proceedings  already  commenced  against 
personal  property,  which  would  have  sufficed  for  the  payment  of 
the  tax,  and  then  resort  to  the  real  estate :  and  his  laches  was  to 
be  deemed  evidence  of  a  waiver  of  the  lien  as  against  third  parties. 
That  the  provisions  of  the  Act  of  1824  did  not  extend  to  the  State 
tax  assessed  under  the  Act  of  llth  June  1840. 

On  these  grounds  the  auditor  awarded  payment  of  the  county 
and  poor  taxes,  and  excluded  the  claims  for  State  and  city  taxes. 
The  court  below  confirmed  the  report.  From  this  decree  Parker 
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and  the  Mayor,  Aldermen  and  Citizens  of  Philadelphia,  now  ap- 
pealed. 

T.  I,  Wharton,  for  the  appellant,  Parker,  to  show  that  the  lien 
for  the  city  taxes  was  discharged  by  the  neglect  of  the  collector 
to  take  the  personal  property,  cited  Commonwealth  \.  Vanderslice, 
(8  Serg.  4*  Rawle  452) ;  Commonwealth  v.  Haas,  (16  Jb.  252) ; 
Quinn  v.  Wallace,  (6  Whart.  452,  458) ;  Hunt  v.  Breading,  (12 
Serg.  $  Rawle  37,  40) ;  2  Saund.  R.  47,  note ;  M*Carmick  v.  Mil- 
ler, (3  P.  R.  230) ;  7  Taunt.  56.  He  also  referred  to  Act  of  3d 
February  1824,  Purd.  (1841)  212;  Burd  v.  Ramsay,  (9  Serg.  # 
Rawle  109). 

Olmsted,  for  the  Mayor,  &c.,  referred  to  the  6th  section  of  the 
Act  of  1824,  as  giving  a  tenant  who  pays  the  taxes  a  right  to 
recover  the  same  from  the  owner  of  the  land ;  and  to  Fleming  v. 
Beaver,  (2  Rawle  132),  as  to  the  subrogation  of  the  tenant  to  the 
right  of  the  party  to  whom  the  tax  was  coming. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. —  The  view  taken  by  the  auditor  in  his  report, 
which  was  approved  and  confirmed  by  the  court,  of  the  several 
claims  to  the  fund  in  question,  appears  to  be  correct,  excepting  as 
to  the  claim  of  the  Mayor,  Aldermen  and  Citizens  of  Philadelphia 
for  taxes,  amounting  to  $192,  beside  interest  due  thereon.  This 
claim,  as  also  all  the  other  claims  to  the  fund,  the  whole  whereof 
was  claimed  by  Mr  Parker  under  a  mortgage  which  he  held  upon 
the  property,  from  a  judicial  sale  of  which  the  fund  was  raised, 
was  resisted  by  his  counsel  on  the  ground  that  the  several  claims, 
though  regularly  assessed  on  the  property  sold  as  taxes,  never 
became  liens  on  it,  because  not  registered  for  non-payment  in  due 
time  in  the  commissioners'  office  of  the  county  of  Philadelphia. 
It  is  argued  that  the  registry  is  the  only  thing  required  to  be  done 
by  the  Act  of  the  3d  February  1824,  that  is  calculated  to  give 
publicity  to  the  existence  of  the  assessment,  and  that  to  considei 
the  bare  assessment  of  the  tax  a  lien  on  the  estate  intended  to 
be  charged  with  it,  before  a  registry  made  thereof  for  non-pay- 
ment, would  be  to  create  and  establish  secret  liens,  which  could 
not  have  been  intended  by  the  Legislature,  as  they  would 
inevitably  produce  great  mischief  as  well  as  injustice.  It  is 
alleged  that  the  assessment  itself  is  comparatively  a  secret  act,  as 
it  is  not  required  to  be  entered  in  any  book  of  registry  or  record, 
to  which  recourse  is  or  may  be  generally  had  by  the  public  for 
information ;  and  hence  to  construe  the  Act  as  making  the  tax  a 
lien  upon  the  estate  from  the  date  of  the  assessment,  would  be 
giving  to  it  an  operation  contrary  to  the  judicial  policy  of  the 
state,  founded  upon  principles  of  both  expediency  and  justice. 

This  course  of  reasoning,  though  in  some  degree  plausible,  is  not 
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properly  applicable  to  the  case  so  as  to  sustain  the  construction 
of  the  Act  of  the  3d  February  1824,  contended  for  by  the  counsel 
of  Mr  Parker.  For  in  the  first  place  the  assessment  of  the  tax 
cannot  well  be  regarded  as  a  secret  act,  which  any  one  interested 
in  knowing  whether  it  exists  or  not  may  not  inform  himself  of,  if 
he  will  only  take  the  trouble  of  making  inquiry  at  the  proper 
source.  It  is  made  by  officers  who  are  known  and  publicly  ap- 
pointed for  the  purpose;  and  by  them  committed  to  writing  in 
such  manner  as  to  show  the  estate  on  which  it  is  intended  to  be 
charged,  with  its  date  and  amount.  It  is,  therefore,  in  the  power 
of  every  person  to  inform  himself  fully  in  regard  to  every  assess- 
ment of  a  tax,  as  soon  as  made,  by  calling  on  those  who  have  made 
it,  or  who  may  be  in  possession  of  their  proceedings  in  respect  to 
it,  which  are  always  committed  to  writing  as  evidence  of  what  has 
been  done.  A  lien,  therefore,  created  by  the  bare  assessment  of 
the  tax,  cannot  be  considered  such  a  secret  lien  as  will  be  likely  to 
work  any  serious  mischief  or  injustice  to  any  one,  from  his  want 
of  knowledge  in  regard  to  it,  provided  he  will  only  resort  to  the 
proper  sources  of  information  which  it  is  in  his  power  at  all  times 
to  ascertain  with  certainty. 

But  we  are  of  opinion,  in  the  second  place,  that  to  give  to  the 
Act  the  construction  contended  for  by  Mr  Parker's  counsel,  would 
be  contrary  to  both  the  letter  and  meaning  of  it.  The  Act  in 
terms  declares  that  "  all  taxes,  rates  and  levies,  which  may  here- 
after be  lawfully  imposed  or  assessed,  to  be  applied  for  any  pur- 
poses, either  in  the  city  or  county  of  Philadelphia,  on  real  estate 
situate  in  the  said  city  and  county  of  Philadelphia,  shall  be  and 
they  are  hereby  declared  to  be  a  lien  on  the  said  real  estate,  on 
which  they  may  hereafter  be  imposed  or  assessed ;"  and  again, 
that  "  the  said  lien  shall  have  priority  to,  and  shall  be  fully  paid 
and  satisfied  before  any  recognizance,  mortgage,  judgment,  debt, 
obligation  or  responsibility,  which  the  said  real  estate  may  become 
charged  with  or  liable  to,  from  and  after  the  passing  of  this  Act." 
From  the  letter  of  the  Act  it  is  perfectly  clear  that  the  tax,  when 
legally  imposed  or  assessed,  becomes  a  lien  instantly  upon  the 
estate  charged  with  it ;  but  that  is  not  all,  for  it  is  further  ex- 
pressly declared,  that  such  lien  shall  have  priority  to  and  be  fully 
paid  and  satisfied  before  any  recognizance,  mortgage,  judgment, 
debt,  obligation,  or  responsibility,  which  the  estate  may  have  be- 
come charged  with  after  the  passing  of  the  Act,  though  prior  to 
the  assessment  of  the  tax.  This  latter  provision  of  the  Act,  giving 
the  lien  of  taxes  assessed  subsequently  a  preference  to  prior  mort- 
gages or  other  incumbrances,  shows  very  clearly  that  the  registry 
of  the  tax  and  its  non-payment,  directed  by  the  Act  to  be  made  in 
the  commissioners'  office,  was  not  required  or  directed  to  be  made 
for  the  benefit  or  advantage  of  the  owners  of  the  prior  incum- 
brances, as  it  is  plain  it  could  not  have  availed  them  anything  to 
have  acquired  a  knowledge  of  the  existence  of  the  tax  by  means 
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of  such  registry.  Every  man  taking  a  mortgage  or  other  incum- 
brance,  as  a  security  for  the  payment  of  money,  upon  real  estate 
situate  within  the  city  and  county  of  Philadelphia,  or  in  either,  is 
bound  to  know  that  he  takes  his  mortgage,  or  other  incumbrance, 
subject  to  the  future  assessment  of  such  taxes  as  are  in  question 
here,  and  he  must  therefore  take  his  chance  as  to  the  result,  as  it 
is  impossible  for  him  to  know  it  beforehand.  The  exigencies  of 
the  public  cannot  be  told  always  before  they  exist ;  but  when  they 
arise,  it  is  right  and  often  indispensably  necessary  that  they  should 
be  met  and  removed,  though  it  may  operate  to  the  prejudice  of 
private  individuals.  Private  interest  must  yield  to  that  of  the 
public,  the  latter  being  of  much  greater  importance  than  the 
former.  If  the  tax  were  not  to  be  considered  a  lien  upon  the 
estate  from  the  date  of  its  assessment,  nor  until  the  collector  shall 
endeavour  and  fail  to  collect  it  and  make  a  return  thereof  as  un- 
collected  to  the  commissioners  of  the  county  to  be  by  them  regis- 
tered as  directed  by  the  Act,  the  owners  of  real  estates,  in  many 
instances,  might  have  it  in  their  power  to  sell  the  same,  and  thereby 
prevent  or  defeat  the  collection  of  the  tax.  The  Legislature  cer- 
tainly never  intended  that  this  should  be  the  case,  but  on  the  con- 
trary framed  the  Act  with  a  view  to  prevent  everything  of  the 
sort,  and  to  secure  the  payment  of  the  tax  in  every  possible  event, 
so  far  as  it  might  be  practicable  to  obtain  the  same  out  of  the 
estate  itself,  by  making  the  tax  a  lien  thereon  from  the  date  of  its 
assessment. 

But  the  counsel  of  Mr  Parker  contend  further  that  even  admitting 
that  the  city  tax  became  a  lien  on  the  property  intended  to  be 
charged  with  it  immediately  upon  its  being  assessed,  the  lien 
ceased  or  was  discharged  by  the  subsequent  distress  made  by  the 
collector  for  the  tax  on  Nathan  Dunn's  personal  property,  which 
was  found  at  the  time  on  the  property  charged  with  the  tax. 
Nathan  Dunn,  though  he  had  been  the  owner  of  the  property 
charged,  had  parted  with  his  right  to  it  the  year  preceding  the 
assessment  of  the  tax,  to  the  American  Philosophical  Society,  who 
were  the  owners  of  it  at  the  times  of  the  assessment  and  distress 
respectively,  and  stood  in  the  relation  of  landlords  to  Mr  Dunn, 
who  had  become  their  tenant  as  to  that  part  of  the  premises 
charged  with  the  tax,  in  which  his  personal  property  distrained 
on  was  found.  Had  the  property  distrained  on  been  owned  at  the 
time  by  the  American  Philosophical  Society,  there  would  be  great 
force  in  the  argument  of  the  counsel  of  Mr  Parker,  that  the  lien 
of  the  tax  on  the  real  estate  ought  to  be  considered  as  thereby  dis- 
charged, seeing  the  distress  was  voluntarily  abandoned  and  given 
up  by  the  collector.  Though  the  distress  of  itself  cannot  be  con- 
sidered either  a  discharge  or  satisfaction  of  the  tax,  yet  where  the 
property  distrained  on  belongs  to  the  owner  or  owners  of  the 
estate  assessed,  the  distress  may  be  regarded  as  an  additional 
security  obtained  from  the  real  debtor  for  the  payment  of  the  tax 
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or  debt,  and  a  voluntary  relinquishment  of  it  by  the  collector  as 
the  agent  of  the  creditor  or  body  corporate  to  whom  the  debt  or 
tax  when  collected  may  be  coming,  might  perhaps,  in  equity  at 
least,  be  considered  a  release  of  the  lien  in  favour  of  the  owners 
of  all  other  existing  liens.  This,  however,  is  not  the  case  before 
us,  and  I  do  not,  therefore,  wish  to  be  understood  as  giving  any 
decisive  opinion  on  it.  Here  the  real  estate  charged  may  be  looked 
on  as  standing  in  the  place  of  the  owner,  and  regarded  as  the  real 
debtor,  and  bound  both  in  law  and  equity  for  the  payment  of  the 
tax;  and  although  the  goods  of  a  tenant  or  of  a  stranger  found  on 
the  premises  charged  with  the  tax,  may  be  distrained  on  at  law 
for  the  tax,  and  if  taken  and  applied  to  that  end,  a  remedy  by 
action  at  law  is  given  to  him  by  the  Act  of  Assembly  to  obtain 
redress  of  the  owner  of  the  premises  charged,  still  that  does  not 
appear  to  be  a  sufficient  reason  why  he  should  be  deprived  of 
every  equitable  principle  or  consideration  that  otherwise  might  be 
brought  to  bear  in  his  favour.  Equity  may  well  consider  the 
tenant  or  stranger  whose  goods  have  been  distrained  on  and  ap- 
propriated to  the  payment  of  the  tax,  in  the  light  of  a  surety; 
and  as  such  entitled  to  be  substituted  to  the  rights  of  the  party  to 
whom  the  tax  was  coming.  It  has  been  contended  that  the  goods 
or  personal  property,  even  of  the  tenant  or  a  stranger,  found  on 
the  real  estate  or  premises  charged  with  the  tax,  is  the  fund  in 
law  that  ought  and  must  be  first  resorted  to  in  order  to  obtain 
payment  of  the  tax,  and  in  this  respect  has  been  compared  to  the 
ordinary  case  of  a  common  debtor,  against  whose  personal  estate, 
if  he  has  any,  the  creditor  must  first  proceed  to  obtain  payment 
of  his  debt  before  he  can  go  against  the  real  estate.  There  is  cer- 
tainly no  imperative  direction  to  this  effect  given  by  the  Act  of 
Assembly  prescribing  the  manner  in  which  the  tax  shall  be  col- 
lected by  the  collector.  The  words  of  the  6th  section  of  the  Act 
of  the  3d  February  1824,  which  relate  to  this  point,  are,  "  that  all 
collectors,  &c.  shall  be  and  they  are  hereby  authorized  and  em- 
powered, (not  required,  it  must  be  observed),  at  any  time  when 
the  same  may  be  found  on  the  estate  on  which  such  taxes,  &c. 
may  be  due,  to  levy  upon  any  goods,  chattels,  or  personal  pro- 
perty, which  may  be  found  thereon;  and  to  sell  and  dispose  of  the 
same,  after  ten  days'  notice  of  such  sale,  &c."  But  in  the  case  of 
proceeding  to  collect  an  ordinary  debt,  the  creditor  is  expressly 
prohibited  from  taking  the  real  estate  of  his  debtor  in  execution, 
as  long  as  he  has  goods  or  personal  property  which  may  be  seized 
and  taken  for  that  purpose.  The  two  cases,  therefore,  are  differ- 
ent ;  so  that  a  fair  conclusion  as  to  the  law  in  the  one,  might  be 
erroneous  in  the  other.  There  is  nothing  equitable  in  making  the 
goods  of  the  tenant  or  of  a  stranger  liable  to  the  payment  of  a  tax 
due  on  the  real  estate,  whereon  they  may  happen  to  be  found.  It 
is  founded  on  a  principle  of  expediency,  or  perhaps  in  some  mea- 
sure necessity,  for  the  purpose  of  rendering  the  collection  of  the 
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tax  as  certain  as  possible,  so  that  the  body  corporate  or  body  poli- 
tic, on  whose  behalf  it  has  been  assessed,  may  not  suffer  for  the 
want  of  it.  But  if  the  tenant  or  stranger  is  in  effect  compelled  to 
pay  the  tax,  it  is  highly  equitable  that  he  should  be  permitted  to 
take  the  place  of  the  party  to  whom  the  tax  was  due,  and  be  sub- 
stituted to  all  the  rights  of  the  same.  Be  this,  however,  as  it  may, 
it  would  not  seem  to  be  right  to  allow  any  other  than  the  party 
to  whom  the  tax  is  owing,  to  insist  upon  the  sale  of  the  goods  of 
the  tenant  or  a  stranger  after  being  distrained  on  by  the  collector; 
and  in  case  the  collector  refuses  or  declines  to  do  so  by  giving 
them  to  the  tenant  or  stranger  again,  or  permitting  him  to  take 
and  dispose  of  them  to  his  own  use,  it  would  appear  to  be  highly 
unjust,  if  not  iniquitous,  to  hold  that  the  lien  of  the  tax  was  thereby 
released  and  gone  as  against  those  who  had  no  right  whatever  to 
interfere  in  the  matter. 

We,  therefore,  think  that  the  court  below  erred  in  rejecting  the 
claim  of  the  Mayor,  Aldermen  and  Citizens  of  Philadelphia,  for  a 
tax  due  to  them,  and  in  refusing  to  allow  it  to  be  paid  with  the 
interest  due  thereon,  out  of  the  fund  in  that  court,  and  accordingly 
reverse  their  decree  in  this  respect,  and  decree  that  the  amount 
of  said  tax  together  with  the  interest  due  thereon,  and  the  costs 
which  have  accrued  in  the  case,  be  paid  out  of  said  fund  to  the 
Mayor,  Aldermen  and  Citizens  of  Philadelphia ;  and  that  the  re- 
sidue of  the  decree  of  said  court  be  affirmed  with  the  costs  to  be 
paid  by  Mr  Parker,  if  the  fund  in  court  should  be  insufficient 
for  that  purpose  after  paying  the  Mayor,  Aldermen  and  Citizens 
of  Philadelphia  the  amount  of  their  claim. 


Filler  against  Patton, 

A  fieri  fattas  returnable  first  Monday  in  August  was  placed  in  the  sheriff's 
hands  July  25th,  and  the  defendant's  goods  sold  under  it  on  the  12th  October.  It 
did  not  appear  when  the  goods  were  seized,  Held  the  presumption  was  that  the 
s<  izure  was  made  before  the  writ  was  returnable. 

It  is  not  requisite  that  the  sheriff  should  specify  in  his  return  to  a  fieri  facias 
the  particular  goods  taken,  the  sutn  for  which  each  article  sold,  or  the  time  of 
their  seizure. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phi- 
ladelphia. 

This  was  an  action  of  trespass  brought  by  Price  J.  Patton  against 
Daniel  Fitler,  sheriff,  and  Benjamin  F.  Hedges,  for  taking  the  plain- 
liff's  goods.  The  plaintiff,  Patton,  proved  an  assignment  to  him  by 
John  C.  Hopewell,  a  hatter,  dated  the  17th  September  1839,  of  all 
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his  property  consisting  of  hats,  caps,  &c.  in  a  store,  in  trust  for 
the  payment  of  creditors,  recorded  on  the  18th  September  1839, 
and  that  these  hats,  caps,  &c.  were  sold  by  the  sheriff  on  the  12th 
October  1839,  after  the  plaintiff  had  taken  possession  as  assignee. 

The  defendants  justified  under  a  pi uries  fieri  facias  issued  out 
of  the  District  Court  for  the  city  and  county  of  Philadelphia,  re- 
turnable the  first  Monday  of  August  1839,  and  placed  in  the  hands 
of  the  sheriff  on  the  25th  July  1839,  on  a  judgment  at  the  suit  of 
Henry  Bromley  against  John  C.  Hopewell,  sued  with  Edward 
She  well.  On  this  writ  were  the  following  endorsements  :  "  The 
sheriff  will  stay  proceedings  for  the  present  on  the  within  writ. 
September  2d,  1839.  H.  Bromley."  "  Levied  and  sold  personal 
property  of  the  defendant  Hopewell  for  $224.80.  So  answers  B. 
F.  Hedges,  D.  F.  Daniel  Filler,  sheriff.  October  12th,  1839." 
It  was  a  subject  of  dispute,  and  evidence  was  given  on  both  sides 
to  show  when  the  levy  was  made  and  the  sheriff's  officer  placed 
in  possession.  The  defendants  gave  some  evidence  to  prove  the 
levy  was  made  previous  to  the  return  day  of  the  writ,  and  the 
watchman  removed  at  the  request  of  Hopewell  in  the  beginning 
of  September,  the  levy  to  remain. 

The  defendants  asked  the  court  to  instruct  the  jury  : 

1.  That  if  the  jury  believe  that  a  levy  was  made  under  the  writ 
of  execution,  the  presumption  is  that  it  was  made  in  proper  time, 
and  in  the  absence  of  testimony  to  the  contrary,  the  jury  should 
so  find ;  which  instruction  the  court  refused  to  give. 

2.  That  if  the  levy  was  made  by  the  sheriff  before  the  execution 
of  the  assignment  to  Patton,  the  suit  should  be  brought  in  the  name 
of  Hopewell,  and  not  of  Patton.    Answer.  This  is  correct,  provided 
the  levy  was  not  only  made  before  the  execution  of  assignment, 
but  was  continued  afterwards  down  to  the  time  of  the  assign- 
ment. 

3.  That  if  the  jury  believe  the  goods  were  in  possession  of  Hope- 
well  when  the  levy  was  made,  Patton  cannot,  in  the  absence  of 
notice  given  by  him  to  the  sheriff  that  he  owned  the  goods  levied 
on,  recover  in  this  suit.     Answer.  This  is  correct. 

4.  That  Patton  cannot  recover  in  this  suit  without  evidence  of 
an  application  to  the  court  to  set  aside  the  levy  if  improperly  made. 
Answer.  This  is  not  so. 

The  court  instructed  the  jury,  inter  alia,  as  follows:  —  "The 
plaintiff  alleges  that  the  fieri  facias  was  not  levied  before  the  re- 
turn day  of  the  writ.  The  question  is  of  the  first  importance 
whether  the  execution  was  levied  before  the  first  Monday  of  Au- 
gust. The  return  is  dated  12th  October  1839.  It  was  in  the 
power  of  the  sheriff  to  have  stated  the  day  on  which  the  levy  was 
made,  and  the  law  would  have  received  it  as  primd  facie  evidence 
of  the  levy."  And  again :  "  Is  there  any  evidence  that  the  levy 
was  made  before  2d  September  1839?  There  is  very  slight  evi- 
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dence;  it  is  in  the  conversation  with  Hopewell,  spoken  of  by  Har- 
rington.    The  sheriff  had  no  power  to  levy  after  the  return  day. 

The  defendants  excepted  to  the  charge. 
Errors  assigned : 

1.  That  the  court  refused  to  continue  the  cause,  while  no  plea 
had  been  put  in  to  the  amended  narr. 

2.  That  the  court  refused,  on  the  application  of  the  defendants, 
to  direct  that  a  verctoct  be  rendered  in  favour  of  Daniel  Filler, 
after  the  plaintiff  had  closed  his  case. 

3.  That  the  Judge  erred  in  not  charging  the  jury,  as  requested 
in  defendants'  1st  point. 

4.  In  his  answer  to  the  defendants'  2d  point. 

5.  That  the  court  refused  to  charge  as  requested  in  the  defend- 
ants' 4th  point. 

Fallon,  for  the  plaintiff  in  error,  referred  to  Brotherton  v.  Liv- 
ingston, (3  Watts  4*  Serf.  336) ;  Dolan  v.  Briggs,  (4  Binn.  500) ; 
Act  IQth  June  1836,  Purd.  (1841)  416,  sec.  39;  Shofner  v.  Gil- 
more,  (3  Watts  $  Serg.  438);  3  Munroe  211;  3  Gill  v.  Johns. 
368;  Jackson  v.  Shaffer,  (11  Johns.  517);  Hartwell  v.  Root,  (19 
Johns.  345) ;  Hickman  v.  Caldwell,  (4  Rawle  381) ;  Howell  v.  Alkyn, 
(2  Ibid.  282). 

F.  W.  Hubbell,  contra,  cited  Eberle  v.  Mayer,  (1  Rawle  369) ; 
Commonwealth  \.  Stremback,  (3  Ibid.  344) ;  Englebert  v.  Blanjot, 
(2  Whart.  240) ;  Knowles  v.  Lord,  (4  Ibid.  500) ;  Hyskill  \.  Givin, 
(7  Serg.  4-  Rawle  369);  M'Cormick  v.  Miller,  (3  P.  R.  230); 
Lewis  v.  Smith,  (2  Serg.  4*  Rawle  158) ;  Barnes  v.  Billington, 
(1  fFasfc.  C.  C.  38);  Wood  v.  Vanarsdale,  (3  flaw/e  401);  TO- 
Ziams  v.  East  India  Company,  (3  .Eas*  192);  3  Chit.  PL  154; 
2  Cames  243 ;  Prescott  v.  fFr^g-fa,  (6  Mm.  23) ;  Bliss  v.  Ball,  (9 
Johns.  132). 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  The  third  error  assigned  is  the  only  one  which 
requires  special  notice;  for  as  to  the  remaining  errors,  that  is,  the 
first,  second,  fourth  and  fifth,  it  is  sufficient  to  say  that  we  think 
there  is  nothing  in  them. 

The  question  presented  by  the  third  error  is,  whether  in  an  ac- 
tion of  trespass  against  a  sheriff  for  taking  and  selling  the  goods 
of  the  defendant,  named  in  a  writ  of  fieri  facias,  placed  in  his 
hands  some  days  before  the  return  thereof,  it  ought  to  be  pre- 
sumed that  the  seizure  of  the  goods  was  made  before  the  writ  be- 
came returnable,  in  the  absence  of  testimony  showing  when  it  was 
made,  but  evidence  given  showing  that  the  sale  was  made  two 
months  after  the  return  day  mentioned  in  the  writ.  The  point 
submitted  by  the  counsel  of  the  defendant  below,  out  of  which 
VIH.  —  58  2  o 
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this  question  arises,  is  in  the  following  terms:  "  That  if  the  jury 
believe  that  a  levy  was  made  under  the  writ  of  execution,  the 
presumption  is  that  it  was  made  in  proper  time;  and  in  the  ab- 
sence of  testimony  to  the  contrary,  the  jury  should  so  find."  This 
instruction,  however,  the  court  refused  to  give.  The  point  would 
seem  to  have  arisen  very  fairly  in  the  cause,  which  made  it  the 
duty  of  the  court,  upon  request,  to  instruct  the  jury  in  regard  to 
it.  From  the  evidence  given  it  did  not  appear  when  the  seizure 
of  the  goods  sold  by  the  sheriff  was  made.  For  aught  that  was 
shown,  it  might  have  been  either  before  or  after  the  return  day 
mentioned  in  the  writ.  This  being  the  case,  it  was  very  important 
to  the  defendant  to  have  a  proper  direction  from  the  court  to  the 
jury  on  this  point,  which  would  have  gone  far  towards  acquitting 
him  of  the  trespass  complained  of  by  the  plaintiff  below.  For  it  is 
a  well  settled  rule  of  law,  that  where  any  act  is  required  to  be 
done  by  any  one,  and  especially  by  an  officer,  within  a  limited 
time,  which  were  he  not  to  perform  as  required,  would  render 
him  guilty  of  a  criminal  neglect  of  duty,  the  law  will  presume 
that  it  was  done  rightly,  and  will  throw  the  burthen  of  proving 
the  contrary  on  the  other  side.  Monke  v.  Butler,  (1  Rolle's  Rep. 
83) ;  Bull.  N.  P.  298 ;  Williams  v.  The  East  India  Company,  (3 
East  199).  Accordingly,  in  an  information  against  Lord  Halifax 
for  refusing  to  deliver  up  the  rolls  of  the  auditor  of  the  Exchequer, 
the  Court  of  Exchequer  put  the  plaintiff  upon  proving  that  he  did 
not  deliver  them;  for,  as  it  was  said,  a  person  shall  be  presumed 
duly  to  execute  his  office  till  the  contrary  appear.  Bull.  N.  P. 
298 ;  Best  on  Presumptive  Evidence,  p.  63,  pi.  57.  So  in  Hartwell 
v.  Root,  (19  Johns.  345),  the  very  point  raised  here  was  decided 
in  favour  of  the  sheriff,  who  had  sold  a  pair  of  horses  in  the  month 
of  May  under  a  writ  of  fieri  facias  returnable  on  the  third  Tues- 
day of  February  preceding,  alleging  that  he  had  made  the  seizure 
of  the  horses  before  the  return  day  of  the  writ,  leaving  them  in  the 
possession  of  the  defendant  named  therein,  who  afterwards  sold 
them  to  the  plaintiff,  from  whom  the  sheriff  took  and  sold  them 
again.  It  did  not  appear  on  the  trial  when  the  horses  had  been 
first  seized  by  the  sheriff,  whether  before  or  after  the  return  day 
mentioned  in  the  writ;  whereupon  the  court  held  that  he  was  en- 
titled to  the  benefit  of  the  presumption  that  the  levy  was  legally 
made.  See  also  Powell  v.  Milburn,  (3  Wilson  362);  2  Black. 
852-3 ;  King  v.  Hawkins,  (10  East  216). 

In  the  course  of  the  argument  the  return  of  the  sheriff  to  the 
writ  of  fieri  facias  in  this  case  was  objected  to  as  being  altogether 
too  general  and  loose  to  furnish  any  justification  for  his  taking  and 
selling  the  goods  of  the  defendant  named  in  the  writ.  It  is  not 
requisite,  however,  that  the  sheriff  should  specify  in  his  return  the 
particular  goods  taken,  and  the  sum  for  which  each  article  has 
been  sold.  It  is  sufficient  to  make  the  return  in  general  terms,  as 
for  example,  that  he  has  levied  a  certain  sum  of  money,  naming  it, 
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out  of  the  goods  of  the  defendant.  And  accordingly  the  court  in 
Willett  v.  Sparroio,  (6  Taunt.  576),  refused  to  grant  a  rule  upon 
the  sheriff  to  amend  his  return,  by  particularly  specifying  the 
goods  which  he  had  taken  under  the  writ  of  fieri  facias,  whereon 
he  had  returned  merely  an  aggregate  sum  exceeding  £600,  made 
of  the  goods  of  the  defendant.  Neither  is  it  necessary  that  the 
time  of  the  seizure  by  virtue  of  the  fieri  facias  should  be  men- 
tioned in  the  sheriff's  return  thereof;  and  indeed  it  is  seldom  if 
ever  made,  as  may  be  seen  by  a  reference  to  Impey's  Sheriff  and 
Coroner  350,  where  the  forms  of  general  returns  to  such  writ 
are  given.  See  also  Sewell's  Sheriff,  392-3-4  and  5,  of  the  Ap- 
pendix. The  sheriff  is  not  even  obliged  to  make  a  return  to  a  writ 
of  fieri  facias,  unless  ruled  to  do  so,  which  rule  may  be  obtained 
by  either  party ;  for  it  is  a  sufficient  justification  to  him  in  an  ac- 
tion of  trespass  for  taking  the  defendant's  goods,  to  plead  that  he 
took  them  by  virtue  of  the  fieri  facias  directed  to  him,  without 
showing  it  returned.  Watson's  Sheriff  143.  And  if  he  does  make 
a  return,  it  is  sufficient  to  endorse  on  the  writ,  which  is  most 
generally  all  that  is  done,  "  I  have  levied  and  made  of  the  goods 
and  chattels  of  the  within  named  C.  D.  deceased,  in  the  hands  of 
A.  B.,  executor  within  mentioned,  to  the  value  of  £50,  which 
money  I  have  ready.  The  answer  of High  Sheriff." 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Levering  against  The  Philadelphia,  Germantown 
and  Norristown  Railroad  Company. 

Under  the  15th  section  of  the  Act  of  17th  February  1831,  incorporating  the 
Philadelphia,  Germantown  and  Norristown  Railroad  Company,  if  there  be  a  re- 
port made  by  viewers  ascertaining  the  damages  to  the  owner  by  the  occupation 
of  land  for  the  railroad,  and  appeal  therefrom  and  verdict  and  judgment  thereon, 
the  company  is  bound  to  pay  the  amount  fixed  by  the  verdict  and  judgment,  be- 
fore they  can  become  seised  in  fee  of  the  land. 

After  report  of  viewers  and  during  the  pendency  of  the  appeal,  the  company 
have  a  qualified  right  to  enter  upon  and  use  the  land  in  the  meanwhile  and  until 
the  final  result;  but  unless  they  pay  the  amount  found  by  the  verdict  and  judg- 
ment, the  owner  may  recover  the  land  in  ejectment 

"  Or"  in  the  first  proviso  of  that  Act  should  be  read  "  on." 

THIS  was  an  action  of  ejectment,  in  which  Jacob  Levering 
was  plaintiff  and  The  Philadelphia,  Germantown  and  Norristown 
Railroad  Company  defendants,  for  all  that  certain  piece  or  par- 
cel of  land,  situate,  lying  and  being  in  the  village  of  Manayunk, 
in  Roxborough  township,  in  the  county  of  Philadelphia,  begin- 
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ning  at  a  corner  of  land  of  Jacob  Levering,  and  now  or  late  of 
the  Philadelphia,  Germantown  and  Norristown  Railroad  Com- 
pany, thence  south  54°  30"  west  82  feet  3  inches,  &c.,  containing 
63£  perches,  more  or  less.  The  following  case  was  stated  as  upon 
a  special  verdict  at  Nisi  Pnus  in  February  1844,  before  Mr  Jus- 
tice KENNEDY,  who  thereupon  gave  judgment  for  the  defendants. 

The  premises  described  in  the  summons  in  ejectment  are  ad- 
mitted to  have  been  the  property  of  the  plaintiff  before  and  on  the 
4th  day  of  October  1834.  On  that  day  a  petition  was  filed  in  the 
Court  of  Common  Pleas  of  the  county  of  Philadelphia  by  the  Phi- 
ladelphia, Germantown  and  Norristown  Railroad  Company,  de- 
fendants in  the  above  suit,  praying  the  court  to  appoint  six  persons 
as  viewers  according  to  the  provisions  of  the  Acts  of  Assembly 
incorporating  the  said  the  Philadelphia,  Germantown  and  Norris- 
town Railroad  Company,  passed  17th  February  1831,  and  8th  Feb- 
ruary 1834,  to  examine  and  survey  certain  lands  of  Jacob  Levering 
in  the  borough  of  Manayunk,  over  which  the  Norristown  Railroad 
about  to  be  constructed  by  the  said  Philadelphia,  Germantown 
and  Norristown  Railroad  Company  was  intended  to  pass,  and  re- 
port the  damages  according  to  law.  Due  notice  having  been  given 
by  the  said  Company  to  Jacob  Levering  to  appoint  viewers  ami- 
cably in  accordance  with  said  petition,  and  the  parties  having 
been  unable  to  agree  on  said  appointment,  six  viewers  were  ap- 
pointed by  said  court  according  to  the  Act  of  Assembly,  who  duly 
made  their  report  into  the  office  of  .the  Prothonotary  of  said  court 
on  the  12th  day  of  November  1834. 

This  report  awarded  to  Jacob  Levering  the  sum  of  $1222.16  as 
damages  for  the  land  viewed,  embracing  in  said  view  two  pieces 
of  property,  viz.,  one  a  property  in  Manayirnk  on  the  rear  end  of 
the  hotel  lot,  and  the  other  the  premises  described  in  the  summons 
in  ejectment  in  this  suit.  The  plaintiff  entered  an  appeal  from 
said  report  and  award  to  the  Court  of  Common  Pleas  aforesaid  to 
December  Term  1834,  according  to  the  provisions  of  the  Act  of 
Assembly  in  such  case  made  and  provided.  The  Philadelphia, 
Germantown  and  Norristown  Railroad  Company  having  made 
tender  of  payment  of  the  sum  specified  in  the  report  of  the  viewers 
to  the  plaintiff,  who  refused  to  accept  the  same,  before  appealing 
from  said  report  or  award,  proceeded  to  take  and  use  the  land  of 
the  plaintiff  described  in  the  survey  of  said  road,  which  are  the 
same  premises  claimed  in  said  ejectment,  and  they  or  their  trustees 
still  occupy  and  hold  the  same.  A  trial  was  had  on  said  appeal 
and  a  verdict  rendered  for  the  plaintiff  on  the  27th  April  1839,  for 
the  sum  of  $5161.65,  and  judgment  duly  entered  on  said  verdict. 
The  said  Railroad  Company  had  made  and  completed  their  road 
from  Philadelphia  to  Norristown,  and  the  said  road  had  been  used 
prior  to  the  said  verdict.  A  fieri  facias  was  issued  on  said  judg- 
ment, to  which  the  sheriff  (having  received  notice  that  the  real 
and  personal  property  of  the  defendants  had  been  mortgaged  some 
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time  previous  to  the  rendition  of  said  judgment  to  certain  trustees 
to  secure  loans  made  by  the  Philadelphia,  Germantown  and  Nor- 
ristown Railroad  Company  under  authority  of  law,  and  that  the 
said  trustees  had  taken  possession  of  all  the  personal  estate  under 
the  mortgage,  and  the  management  of  said  road,  so  as  to  receive 
the  toll  for  the  payment  of  the  interest  according  to  the  terms  of 
the  mortgage),  returned  nulla  bona.  An  alias  fieri  facias  was 
issued  to  September  Term  1840,  to  which  the  sheriff  also  returned 
nulla  bona  (prout  the  whole  record  of  the  Common  Pleas  and  the 
mortgages  to  said  trustees  and  the  exhibits  attached  under  this 
statement  of  facts).  The  question  submitted  to  the  court  is,  is  the 
plaintiff  entitled  to  recover  the  premises  claimed  in  this  ejectment  ? 

If  he  is,  then  judgment  to  be  entered  for  him;  if  not,  then  for 
defendants.  The  said  case  stated  and  judgment  rendered  thereon, 
to  be  subject  to  a  writ  of  error  or  removal  for  revision  by  certifi- 
cate to  the  Supreme  Court  in  bank,  agreeably  to  the  provisions  of 
the  Act  of  Assembly  of  26th  July  1842,  and  the  practice  of  the 
Court  of  Nisi  Prius. 

The  entry  of  judgment  for  the  defendants  was  now  assigned  for 
error. 

V.  L.  Bradford  and  Dallas,  for  the  plaintiff  in  error,  referred  to 
4  Hill  140;  Federalist  No.  84;  Turnpike  Company  v.  Wallace, 
(8  Watts  316) ;  1  Blac.  Com.  139;  Leader  v.  Moxon,  (3  Wils.  461); 
Vanhorne's  Lessee  v.  Dorrance,  (2  Dall.  312) ;  2  Amer.  Jurist, 
(Oct.  1829)  203;  Harvey  v.  Thomas,  (10  Watts  63);  Norman  \. 
Heist,  (5  Watts  4*  Serg.  174) ;  Borough  of  Harrisburg  v  Crangle, 
(3  Ibid.  462) ;  Gardner  v.  Hasbrouck,  (2  Johns.  Ch.  162) ;  Belknap 
v.  Belknap,  (Ibid.  463) ;  Agar  v.  The  Regent's  Canal  Company, 
(Coop.  Eq.  R.  77) ;  Shand  v.  Henderson,  (2  Dowl.  519) ;  Hughes  v. 
Merton  College,  (1  Fez.  188) ;  Lessee  of  Pickering  v.  Rutty,  (1 
Serg.  fy  Rawle  511) ;  Enslin  v.  Bowman,  (6  Binn.  462) ;  Case  of 
The  Plan  of  the  Third  Division  of  Kensington,  (2  Rawle  448); 
Springfield  v.  Miller,  (12  Mass.  416) ;  Const.  Article  IX.  sec.  6 ; 
Wilkinson  v.  Leland,  (2  Pet.  S.  C.  657) ;  2  Kent  13,  340 ;  Varick 
\.  Smith,  (5  Paige  137);  In  re  Albany  Street,  (11  Wend.  149); 
Bloodgood  v.  Railroad,  (18  Ibid.  59) ;  In  re  John  6f  Cherry  Streets, 
(19  Ibid.  659) ;  Act  17th  February  1831,  sec.  15,  (Pamph.  L.  61) ; 
Commonwealth  v.  M'Closkey,  (2  Rawle  374). 

Miles  and  Williams,  contra,  cited  4  Yeates  133;  Schulerv.  Rail- 
road Company,  (3  Whart.  555) ;  Stokely  \.  Bridge  Company,  (5 
Watts  546) ;  Allison  \.  Delaware  Coal  Company,  (5  Whart.  482) ; 
Ammant  v.  Turnpike  Road  Company,  (13  Serg.  fy  Rawle  210)  ; 
Schuyl kill  Navigation  Company  v.  Thoburn,  (7  Ibid.  411);  Schuyl- 
liill  Navigation  Company  v.  Kittera,  (2  Rawle  438) ;  Rogers  v. 
Bradshaw,  (20  Johns.  735) ;  Jerome  v.  Ross,  (7  Johns.  Ch.  343) ; 
4  Wend.  650;  13  G.  III.  c.  38,  s.  17;  3  G.  IV.  c.  126,  s.  7;  8  G. 

2o* 
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IV.  c.  24,  s.  15;  Woolrych  on  Ways,  14,  58,  117,  110,  122;  Cro. 
Car.  266 ;  1  And.  234 ;  The  King  v.  Severn  Railroad  Company, 
(2  B.  $  Aid.  646) ;  The  King  v.  Tippett,  (3  Ibid.  193) ;  M'Clena- 
chan  v.  Curwin,  (6  Binn.  514;  3  Yeates  373) ;  Beekman  v.  -Sara- 
toga Railroad  Company,  (3  Pa/^e  45) ;  3  Fairf.  222 ;  4  Ohio  206 ; 
3  "Verier  41 ,  52 ;  2  Porter's  £oim.  /?.  296 ;  2  TV.  tfam/j.  25 ;  1  JVbtt 
4-  M'Cord  387 ;  2  Devereux  $  Butler  451 ;  ^wer.  Z,au>  jtfa^.  (J,™. 
1845)  264 ;  1  Wend.  53 ;  In  the  matter  of  the  District,  of  the  City 
of  Pittsburgh,  (2  Watts  $  Serg.  322) ;  Williams  v.  Sheldon,  (10 
Wend.  657) ;  Harvey  v.  Thomas,  (10  fTalfo  66) ;  Emerick  v.  Harris, 
(1  JEttnw.  416,  424) ;  Petition  of  Mayor,  fyc.  of  N.  York,  (20  Jo/*/is. 
269). 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  case  does  not  require  the  determination  of 
those  grave  questions,  which  have  been  treated  of  in  the  argument, 
concerning  the  power  of  the  Legislature  under  the  Constitution 
to  take  away  private  property  for  public  use.  The  Legislature 
of  Pennsylvania  in  passing  laws  incorporating  companies  for  con- 
structing canals  and  railroads,  has  invariably  conformed  to  the 
injunction  of  the  constitution,  by  providing  means  for  ascertaining 
the  compensation  to  be  made  to  owners  and  compelling  its  pay- 
ment ;  and  the  Act  of  Assembly  now  under  consideration  does  not 
differ  in  that  respect  from  others  of  a  similar  nature.  The  only 
question  is  the  true  construction  of  the  Act  of  Assembly. 

This  Act  was  passed  on  the  17th  February  1831.  The  15th 
section  enacts  that  in  case  of  disagreement  of  the  owners  and  com- 
pany on  the  compensation,  and  if  they  cannot  agree  on  the  viewers, 
the  Court  of  Common  Pleas  may  appoint  six  men  to  estimate  the 
damage,  whose  report  being  confirmed,  judgment  shall  be  entered 
thereon.  "  Provided  that  either  party  may  appeal  to  the  court 
within  30  days  after  such  report  may  have  been  filed  in  the  Pro- 
thonotary's  office  of  the  proper  county,  in  the  same  manner  as 
appeals  are  allowed  by  the  provisions  of  the  arbitration  Act  of  the 
year  1810;  and  upon  the  coming  in  of  such  report  and  the  con- 
firmation thereof,  or  upon  final  judgment  or  appeal  therefrom,  and 
the  said  company  paying  to  such  owner  the  sum  in  such  report  or 
judgment  specified,  in  full  compensation  for  said  lands  or  for  the 
injury  sustained  as  aforesaid,  the  said  company  shall  become  seised 
of  the  same  estate  in  the  said  lands  which  the  owner  held  in  the 
same,  and  they  and  all  who  act  under  them,  shall  be  acquitted  and 
freed  from  all  responsibility  for  and  on  account  of  such  injury: 
Provided,  upon  payment  or  tender  of  payment  by  the  said  com- 
pany, of  the  sum  specified  in  the  report  of  said  viewers  or  ap- 
praisers to  the  owner  of  said  land,  the  said  president  and  managers 
of  said  company,  their  agents  or  contractors  for  making  or  repair- 
ing the  said  road,  may  immediately  take  and  use  the  same  without 
awaiting  the  issue  of  proceedings  as  hereinbefore  prescribed." 
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This  section  is  certainly  confused  and  obscure,  and  indeed  may 
be  said  to  be  unintelligible ;  but  interpreting  it  according  to  its 
obvious  meaning  and  intent  and  by  a  comparison  with  former 
Acts,  it  becomes  perspicuous  and  consistent.  The  object  of  the 
enactment  is  to  provide  a  satisfactory  mode  of  assessing  the  da- 
mages when  the  parties  cannot  agree ;  in  the  first  place  by  six 
viewers  appointed  by  the  court  with  a  right  of  appeal  to  either 
party,  and  on  payment  by  the  company  of  such  sum  as  becomes 
ascertained  and  fixed,  they  are  to  be  seised  of  the  estate  in  the 
land.  This  sum  may  be  fixed  by  a  report  of  the  viewers  not  ap- 
pealed from ;  in  which  case  the  company  can  at  once  make  the 
payment  or  tender,  and  the  right  vests.  But  when  an  appeal 
takes  place  the  sum  is  not  fixed  till  final  judgment,  and  the  com- 
pany cannot  pay  it  till  then.  The  appointment  of  viewers  and  a 
report  by  them  is  a  matter  ordinarily  soon  disposed  of,  and  the 
company  may  well  wait  till  that  is  done,  before  they  commence 
their  work.  But  where  there  is  an  appeal  to  a  court  and  jury,  it 
is  well  known  considerable  delay  occurs  in  carrying  on  and  ter- 
minating the  trial,  and  it  might  be  exceedingly  injurious  to  the 
undertaking  if  the  company  should  be  compelled  to  wait  its  result 
before  they  could  use  the  route.  There  is  therefore  given  to  them 
as  a  temporary  favour,  prior  to  final  judgment  and  without  waiting 
its  result,  a  qualified  right  to  enter  upon  and  use  the  road  in  the 
meanwhile  and  until  they  can  know  by  the  result  of  the  final  judg- 
ment what  sum  they  are  to  pay.  When,  however,  final  judgment 
is  rendered,  they  are  to  pay  the  sum  fixed  by  it.  Their  temporary 
right  of  user  then  ceases,  and  they  are  to  become  seised  of  the  soil 
on  payment  of  the  amount  of  the  judgment.  This  payment  is  a 
condition  precedent  which  they  are  bound  to  perform  or  else  they 
lose  all  right  in  the  land  of  every  description.  Their  temporary 
right  of  user  as  a  way  ceases  on  the  rendition  of  final  judgment, 
and  their  right  to  the  soil  is  to  take  place  only  on  payment  of  the 
amount  of  the  judgment.  They  cannot  hold  the  land  in  fee  and 
yet  refuse  to  pay  the  judgment  any  more  than  they  can  where 
there  is  a  report  of  viewers  unappealed  from.  The  first  proviso 
indicates  the  terms  on  which  the  company  shall  become  seised  of 
the  soil ;  the  second  is  to  give  them  the  temporary  use  in  case  of 
an  appeal,  until  the  amount  shall  be  fixed  by  final  judgment. 

The  whole  confusion  in  the  15th  section  arises  from  the  use  of 
the  word  or  in  the  first  proviso,  "upon  final  judgment  or  appeal 
therefrom,"  which  it  seems  evident  has  been  used  instead  of  on. 
If  this  substitution  is  made,  the  whole  is  intelligible  and  plain : 
and  that  it  ought  to  be  may  be  inferred  from  various  considera- 
tions. In  the  first  place,  the  absurdity  of  saying  "on  final  judg- 
ment or  appeal  therefrom,"  there  being  no  such  thing  as  appeal 
allowed  from  final  judgment,  but  only  from  the  report  of  viewers. 
In  the  next  place,  in  all  the  former  railroad  Acts,  this  proviso  is 
verbatim  the  same  except  that  the  word  on  is  used  and  not  or, 
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which  induces  the  belief  that  or  has  crept  in  by  inadvertence.  See 
the  Act  of  8th  April  1826  incorporating  The  Danville  and  Potts- 
ville  Railroad  Company;  Act  of  llth  April  1827  incorporating 
The  Oxford  Railroad  Company;  Act  of  16th  March  1830  incor- 
porating The  Philipsburg  and  Juniata  Railroad  Company;  Act 
of  6th  April  1830  incorporating  the  Middleport  and  Penn  Creek 
Railroad  Company ;  Act  of  7th  April  1830  incorporating  the  Bea- 
ver Meadow  Railroad  Company. 

The  subject  will  receive  further  illustration  by  noticing  the 
former  proviso  in  the  Acts  prior  to  the  one  now  under  considera- 
tion, and  which  was,  so  far  as  I  have  been  able  to  ascertain,  the 
first  Act  of  Assembly  in  which  the  proviso  was  altered  to  its  pre- 
sent shape.  The  proviso  in  former  Acts  was  this :  "  Provided 
that  the  payment  of  damages  aforesaid  for  land  through  which  the 
said  road  may  be  laid  shall  be  made  before  the  said  company  or 
any  person  under  their  direction  or  in  their  employ  shall  be  au- 
thorized to  enter  upon  and  break  ground  in  the  premises,  except 
for  the  purpose  of  laying  out  and  surveying  such  road,  unless  the 
consent  of  the  owner  of  such  land  be  first  obtained."  Thus  prior 
to  the  Act  of  17th  February  1831,  incorporating  The  Philadel- 
phia, Germantown  and  Norristown  Railroad  Company,  no  railroad 
company  could  even  enter  and  break  the  ground  until  they  paid 
the  damages  to  the  owner;  but  by  the  modification  of  the  proviso 
they  obtained  the  privilege,  when  a  delay  was  occasioned  by  an 
appeal,  to  enter  and  temporarily  use  the  land :  but  it  never  was 
intended  to  give  them  a  right  to  the  seisin  of  the  soil  without  pay- 
ing for  the  land  at  all.  If  the  company  are  not  able  or  not  willing 
to  pay  for  the  land  on  the  rendition  of  final  judgment,  they  must 
give  it  up. 

Judgment  reversed  and  judgment  for  plaintiff  with  stay  of 
execution  for  six  months  as  per  special  decree,  February 
27th,  1845. 


Roberts  against  Wilcock. 

Grant  pf  a  cartway  "  of  eight  feet  wide  at  least,"  agreeable  to  a  plan  and  draft 
endorsed,  held  to  entitle  the  grantee  to  more  than  eight  feet,  if  necessary  for  its 
use  as  a  cartway. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

Trespass  quare   clausum  fregit,  brought    by  Lewis    Roberts 
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against  William  Wilcock,  to  recover  damages  from  the  defendant 
for  trespassing,  by  himself  and  his  agents,  and  with  horses,  carts, 
and  carriages,  upon  the  ground  of  said  plaintiff*,  situate  next  to  and 
adjoining  a  certain  passage-way  or  alley  of  eight  feet  in  width, 
leading  from  the  rear  end  of  defendant's  lot,  on  the  east  side  of 
Second  street,  and  communicating  with  another  passage-way, 
running  into  Mead  alley.  The  plaintiff  was  the  owner  of  the 
ground  on  either  side  of  the  said  two  passage-ways,  through  their 
whole  length ;  and  both  parties  claimed  under  a  certain  John 
Kaighn,  who  being  the  owner,  inter  alia,  of  the  ground  now  owned 
by  the  plaintiff  and  defendant  respectively,  conveyed  to  John 
Grover,  by  deed  dated  September  15th  1792,  the  premises  now 
the  property  of  the  defendant.  The  grant  by  that  deed  to  Grover 
was  in  the  following  words :  "All  that  messuage  or  tenement,  and 
lot  or  piece  of  ground,  situate  on  the  east  side  of  Delaware  Second 
street  continued,  heretofore  called  Moyamensing  Road,  in  the  dis- 
trict of  Southwark,  containing  in  breadth  on  said  street  17^  feet, 
and  at  the  east  end,  or  rear  of  said  lot,  16^  feet,  and  in  length  or 
depth,  east  and  west,  130  feet :  bounded  southward  partly  with 
ground  sometime  of  Joseph  Richardson,  and  partly  with  ground 
now  or  late  of  Robert  Wood ;  eastward  by  the  said  John  Kaighn's 
remaining  ground ;  northward  by  the  messuage  and  lot  late  of 
Samuel  Kaighn  and  since  of  Captain  John  Gardner,  and  westward 
by  Second  street  aforesaid."  "Also,  the  right  and  privilege  for 
the  tenants  and  occupiers  of  the  hereby  granted  premises,  of  a 
cartway  and  passage  of  eight  feet  wide  at  least,  from  the  east 
end  of  the  said  hereby  granted  lot,  over  and  along  the  said  John 
Kaighn's  remaining  ground,  to  and  from  the  aforesaid  cartway  or 
passage,  left  open  and  extending  over  and  along  the  said  lot 
granted  by  the  said  Robert  Wood  to  the  said  John  Kaighn,  into 
and  from  the  said  German  street,  (or  Mead  alley)  agreeable  to  the 
plan  and  draft  hereon  endorsed,  and  free  ingress,  egress  and  re- 
gress into,  through,  out  of,  and  along  the  same  cartway,  arch  and 
passages,  with  and  without  horses,  cattle,  carts  and  carriages,  at 
all  seasonable  hours  and  times  hereafter,  in  common  with  the  said 
John  Kaighn,  his  heirs  and  assigns,  the  owners  and  occupiers  of 
his  adjoining  messuage  and  lot." 

The  lot  granted  by  Robert  Wood  to  John  Kaighn,  (referred  to 
above)  was  conveyed  by  deed  of  September  25th  1788,  as  follows  : 
"A  certain  tenement  and  lot  of  ground,  situate  on  the  north  side 
of  German  street,  (or  Mead  alley)  in  the  district  of  Southwark, 
containing  in  breadth  23  feet,  and  in  length  or  depth  59  feet, 
bounded  northward  by  John  Kaighn's  lot,  and  westward  by 
ground  of  Michael  Fowlow.  On  which  said  lot,  adjoining  the  line 
of  the  said  Michael  Fowlow's  lot,  an  arch  and  cartway  is  left 
open,  and  continued  northward  from  said  German  street  to  the 
said  John  Kaighn's  other  ground,  hereinbefore  described." 
vni.— 59 
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The  endorsed  draft  and  plan  above-mentioned  were  as  follows : 
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Second  street  continued. 


The  plaintiff,  after  having  proved  by  the  production  of  the  deeds, 
his  title  and  that  of  the  defendant,  as  deduced  from  John  Kaighn 
and  John  Grover  respectively,  gave  the  following  evidence : 

Alexander  Carlisle  sworn. — I  put  up  a  post  there  in  a  court 
back  of  Mead  alley.  Lewis  Roberts  employed  me.  Gave  them 
8  feet  6  inches  clear  of  the  post,  up  to  the  head  of  the  defendant's 
lot,  in  the  open  space.  Put  up  one  post.  There  was  one  taken 
down.  I  only  put  up  one  cedar  post,  about  18  months  ago.  It 
was  in  the  summer  of  1841.  The  suit  was  brought  in  December 
1840.  I  put  up  the  post  twice.  Mr  Wilcock  came  there  and 
said,  I'll  cut  it  down.  I  afterwards  spliced  it.  I  put  it  directly 
in  the  same  hole. 

Cross-examined. —  It  was  a  post  about  6  inches  diameter.  I 
measured  it  for  the  mark  of  the  hole — measured  it  twice — after 


Dec.  1844.]  OF  PENNSYLVANIA. 

[Roberts  v.  Wilcock.] 

and  before.  I  did  not  put  the  post  opposite  the  angle  of  the  fence, 
but  inside.  No  gateway.  There  was  an  up  and  tumble  down 
fence  there  in  Wilcock's  lot.  I  knew  an  old  gate  there  20  years 
ago.  At  one  time  a  cart  could  not  get  up  except  hub  deep  in 
mud.  Mr  Roberts  put  it  (the  court)  in  order  and  paved  it ;  and 
till  then  a  quarter  of  a  cord  of  wood  could  not  be  got  up. 

Benjamin  Morton  sworn.  —  I  made  that  draft  and  measured 
the  distance  on  the  ground.  The  court  is  in  width  9  feet  at  the 
end  on  Mead  alley,  and  falls  back  here  2  feet.  Opposite  the  angle 
it  is  12  feet  wide.  The  9  feet  cartway  is  straight.  Never  saw 
any  post.  We  lived  there  20  years.  I  was  born  there,  and  moved 
away  when  Wilcock  came,  about  6  years  ago.  The  head  of  the 
court  was  in  a  dreadful  condition.  It  is  now  in  complete  order. 

Mary  Ware  sworn. — I  lived  in  the  plaintiff's  upper  house  (the 
frame)  full  4  years  ago.  Moved  from  there  about  19  months  ago; 
and  lived  there  about  3  years.  The  defendant's  carts  came  up 
with  coal,  turned  round  the  horse,  emptied  the  coal,  and  came  out. 
They  cut  the  post  down  twice.  This  was  soon  after  we  moved 
there,  about  4  years  ago.  Saw  the  carts  more  than  once.  In 
turning  the  horse,  his  head  was  towards  our  door.  The  horse's 
head  came  near  the  window  and  his  feet  on  the  cellar  door.  The 
clothes  lines  were  over  and  across  the  lot,  from  fence  to  fence — 
just  at  the  upper  part. 

Cross-examined. — The  tenants  of  the  plaintiff  put  up  the  clothes 
line.  The  owners  of  the  line  took  them  down.  The  post  was  put 
there  to  tie  the  clothes  line  on,  and  went  across.  Should  not  sup- 
pose  that  there  was  room  for  a  cart  to  get  up  with  the  post  up. 
The  defendant  built  up  to  4  feet  of  his  east  line. 

The  defendant  called 

B.  Callaghan  sworn. — I  drove  up  my  cart  there  empty ;  tried  to 
turn  while  the  post  was  there,  but  could  not.  It  was  impossible 
to  turn  my  cart  in  the  space  left  for  the  defendant. 

Robert  Mancher  sworn.  —  I  am  a  carpenter.  I  was  present 
when  the  post  was  cut  down ;  distance  was  7  feet  8  inches  from 
post  to  fence.  There  was  a  stone  at  the  corner  to  protect  the 
fence,  7  or  8  inches  from  the  fence.  I  saw  a  cart  try  to  get  up. 
The  carter  attempted  to  back  up  with  an  empty  cart.  The  carter 
said  it  was  impossible. 

Cross-examined. — I  made  this  measurement  in  the  summer  of 
1841.  I  measured  with  a  two-foot  rule. 

Hugh  Erls  sworn. — Saw  the  post  standing.  A  cart  could  not 
get  along;  could  not  manage  it  in  the  year  1840  or  1841. 

Mary  Gardner  sworn. — Have  known  these  premises  60  years. 
Gate  always  in  the  middle.  The  opening  was  through  the  arch 
from  Mead  alley.  John  Grover  used  to  come  up  with  a  load 
of  hay  to  the  stable  that  stood  at  the  east  end — only  way  of  get- 
ting up. 

Cross-examined. — This  passage  is  the  same  that  it  ever  was. 
Houses  up  the  court  have  been  built  30  or  40  years. 
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Eliza  Gardner  sworn. — Have  known  these  premises  since  1798. 
There  were  just  the  brick  houses  then;  it  was  open  then  where 
the  frames  now  are.  There  are  two  frames  at  the  end  of  the 
court.  There  was  a  stable  on  the  rear  of  John  Grover's  lot, 
where  the  defendant's  shop  is.  The  tenants  of  the  court  put  up 
a  pig-pen  on  the  vacant  ground.  My  father,  John  Grover,  com- 
plained ;  the  tenants  took  it  away.  They  had  put  up  their  clothes 
lines,  which  he  forbid. 

Cross-examined. — This  pig-pen  was  before  my  father's  death,  in 
1807;  it  did  not  remain  there  long.  Sometimes  the  tenants  were 
contrary,  and  my  father  cut  down  the  lines,  and  not  without  his 
permission  to  be  up.  My  uncle  was  John  Kaighn.  Saw  them 
try  to  get  up  with  horse  and  cart,  and  could  not  with  post  up. 

Richard  Bambrick  sworn. — I  saw  an  effort  made  to  get  by  that 
post ;  the  cart  was  backed  in.  The  defendant  told  the  carter  to 
do  his  utmost  to  get  in,  which  he  did,  but  could  not  get  in ;  there 
was  not  room  enough.  I  cut  down  the  post.  The  man  who  put 
up  the  post  measured  with  a  shovel. 

Catharine  Shermor  sworn. — I  have  known  these  premises  since 

the  year  1799.     There  was  a  pig-  pen  at  the  end  of  the  court.     Mr 

Grover  used  it  with  loads  of  hay — two  horses'  load  of  clover  hay,  as 

high  as  would  come  under  the  arch  ;  everything,  clothes  line,  dog- 

t  house,  that  prevented  the  turn,  had  to  be  removed.    Mr  Kaighn  told 

'them  that  nothing  was  to  be  out ;  nothing  to  obstruct  in  any  way. 

Cross-examined. — This  pen  was  put  up  by  one  of  Mr  Kaighn's 
tenants  about  37  years  ago,  and  the  dog-house  a  little  after,  dur- 
ing Mr  Grover's  life.  It  is  about  30  years  since  I  have  known 
anything  about  this  lot. 

The  defendant  also  gave  in  evidence  deed  dated  December  6th 
1839,  from  Abigail  Grover,  &c.  to  him. 

The  plaintiff  recalled  Alexander  Carlisle,  who  testified  :  "  I  did 
use  a  rule  to  measure  the  distance  of  the  post,  as  I  have  stated, 
and  there  is  the  rule  I  measured  with.  I  always  carry  it  in  this 
pocket.  I  did  not  measure  with  a  shovel.  I  measured  the  dis- 
tance, and  made  it  8  feet  6  inches  after  the  post  was  planted." 

Plaintiff's  points: 

1.  That  under  the  grant  from  John  Kaighn  to  John  Grover  of 
15th  September  1792,  the  defendant  is  not  entitled  to  a  passage 
of  greater  width  than  8  feet  from  the  east  end  of  his  lot,  into  the 
cartway  and  passage  leading  out  into  Mead  alley. 

2.  That  the  plan  endorsed  on  the  above-mentioned  deed  fixes 
the  right  of  the  parties  claiming  under  that  deed ;  and  that  the 
defendant  has  no  right  of  passage  over  any  part  of  the  ground 
now  of  the  plaintiff,  not  designated  and  marked  down  in  said  en- 
dorsed plan  as  the  8  feet  passage  and  cartway. 

3.  That  if  the  jury  believe  that  the  defendant  entered  upon  the 
ground  of  plaintiff,  without  his  license,  beyond  the  said  8  feet  pas- 
sage-way above  referred  to,  he  was  guilty  of  a  trespass,  and  the 
plaintiff  is  entitled  to  a  verdict. 
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The  court  declined  to  charge  specifically  on  these  points,  and 
said  they  were  sufficiently  answered  and  included  in  the  following 
charge,  which  they  delivered  to  the  jury  : 

"  That  if  the  jury  believe  from  the  evidence  that  a  post  was 
placed  by  the  plaintiff  at  the  point,  at  which  a  line  drawn  in  con- 
tinuation of  the  western  line  of  the  passage  leading  up  from  Mead 
alley,  northward,  would  intersect  a  direct  northern  line  of  a  pas- 
sage drawn  from  a  point  in  the  rear  end  of  the  defendant's  lot, 
8  feet  northward  from  the  point  a,t  which  this  line  intersects  the 
northern  line  of  the  lot  formerly  of  Robert  Wood  [as  marked  on 
the  deed  of  1792],  and  that  the  defendant  could  not,  whilst  such  a 
post  stood  there,  pass  with  a  cart  from  the  rear  of  his  lot  to  Mead 
alley,  without  running  against  that  post,  then  the  defendant  had 
a  right,  under  the  deed  of  1792,  to  remove  that  post,  and  the  doing 
so  was  no  trespass." 

To  this  charge,  and  to  the  refusal  of  the  court  to  answer  the 
above  points  specifically  and  affirmatively,  the  plaintiff  excepted. 

The  jury  found  for  the  defendant. 

Errors  assigned : 

1.  The  Judge  erred  in  declining  to  answer  specifically  the  three 
several  points  of  the  plaintiff. 

2.  In  not  answering  them  affirmatively. 

3.  In  charging  "  that  if  they  believed  that  the  defendant  could 
not,  while  the  post  described  by  him  stood  where  it  did,  pass  with 
a  cart  from  the  rear  of  his  lot  to  Mead  alley,  without  running 
against  that  post,  then  said  defendant  had  a  right,  under  the  deed 
of  1792,  to  remove  that  post,  and  the  doing  so  was  no  trespass." 

This  case  was  argued  at  March  Term  1844,  by  G.  M.  Whar- 
ton,  for  the  plaintiff  in  error,  and  Dallas  and  Wheeler,  contra ; 
and  was  now  re-argued  by  G.  M.  Wharton  for  the  plaintiff  in 
error,  and  Dallas,  contra. 

For  the  plaintiff  in  error  were  cited,  3  Steph.  N.  P.  27,  67 ; 
Douglas  716 ;  Woolrych  on  Ways  50 ;  1  Wms.  Saund.  323,  note  6; 
4  M.  4-  S.  392;  Senhouse  v.  Christian,  (1  T.  R.  560) ;  Howton  v. 
Frearson,  (8  Ibid.  50) ;  Kirkham  v.  Sharp.  (1  Whart.  323) ;  M' Don- 
ald v.  Lindall,  (3  Raide  492) ;  Jer.  Eq.  366 ;  Metzler  v.  Kilgore, 
(3  P.  R.  250) ;  Darcy  v.  Ashwith,  (Hobart  234). 

For  the  defendant  in  error,  1  Scott.  576 ;  3  Stark.  Ev.  1480 ; 
Watson  v.  Biorcn,  (1  Serg.  fy  Rawle  227). 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Rules  of  construction  are  not  the  less  to  be  regard- 
ed because  they  are  trite;  and  there  are  three  which  bear  directly 
on  the  grant  before  us.  One  of  them  requires  that  the  construc- 
tion be  brought  as  near  as  may  be  to  the  apparent  intent  of  the 
parties;  and  the  others  require,  not  only  that  every  word  be  made 
to  operate,  but  that  it  operate  most  strongly  against  the  speaker. 

2p 
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Now  the  intent  of  this  grant  was  to  pass  a  right  of  way  ade- 
quate to  the  purpose  named,  and  all  the  words  must  be  taken,  as 
far  as  they  may,  to  be  subsidiary  to  it.  No  construction  is  to  be 
made  that  would  defeat  the  grant ;  and  so  far  is  this  principle 
carried,  that  a  repugnant  saving  or  reservation,  however  explicit, 
is  to  be  disregarded.  The  subject  of  this  grant  is  the  cartway, 
not  the  ground  over  which  it  passes;  and  it  would  be  unreason- 
able to  let  the  grant  be  frustrated  by  words  of  description  exclu- 
sively applicable  to  the  ground^  The  grantee  is  to  have  a  cart- 
way,  "  eight  feet  wide  at  least,"  but  at  all  events  a  cartway  ;  and 
the  evidence  abundantly  proved  that  a  passage  barely  eight  feet 
wide  would  not  be  available  for  the  purpose.  The  subject  is 
designated  as  a  cartway  and  passage,  to  express  that  the  design 
was  to  grant,  not  a  passage  merely,  but  a  passage  for  a  particular 
vehicle — a  cart  of  the  ordinary  size  and  construction ;  and  it  is  to 
be  presumed  that  the  parties  meant  to  appropriate  space  enough 
for  such  a  vehicle.  I  will  not  say  that  a  positive  restriction  of 
the  breadth  would  not  overbear  this  presumption ;  but  the  grant  is 
of  a  passage  and  cartway,  "  eight  feet  wide  at  least ;  and  this  calls 
for  the  application  of  the  other  rules  which  require  every  word  in 
a  grant  to  have  effect,  and  most  strongly  so  against  the  grantor. 

What  then  is  the  effect  of  the  words  "  at  least  ?"  To  bind  it 
to  the  expression  of  an  exact  quantity,  would  be  to  give  them  no 
effect  at  all ;  for  an  exact  quantity  would  have  been  more  cer- 
tainly expressed  without  them.  It  will  not  be  said  that  the 
words  " eight  feet  wide  at  least"  are  as  definite  as  the  words  "ex- 
actly eight,"  which  express  no  more  than  would  be  expressed  by 
the  words  "eight  feet,"  without  an  adjunct,  which  can  serve  no 
purpose  but  to  qualify  a  meaning  positively  expressed  without  it. 
The  words  "at  least,"  therefore,  must  be  allowed  to  have  a 
meaning;  and  it  is  not  hard  to  assign  an  obvious  one  to  them. 
While  they  express  that  the  width  of  the  passage  shall  not  be  less 
than  a  given  measure  in  any  event,  they  distinctly  imply  that  it 
may  be  more.  This  conclusion  is  unavoidable,  unless  we  assume 
that  they  express  a  definite  quantity ;  and  to  do  so  would  bring 
the  construction  into  collision  with  the  rule  just  stated.  But  it  is 
seen  at  a  glance  that  they  import  uncertainty ;  and  it  is  obvious 
on  which  side  the  uncertainty  lies.  The  words  "  fully,  or  not  less 
than"  would  have  the  same  effect,  as  they  would  express  that  the 
grantee  should  have  eight  feet  certain,  and  more  if  more  should 
be  indispensable,  but  eight  at  all  events,  whether  indispensable 
or  not.  On  the  other  hand  the  words  "  not  more  than"  would 
have  thrown  the  uncertainty  on  the  other  side,  and  implied  that 
the  grantee  should  not  have  so  much  if  he  could  do  with  less.  The 
reference  to  the  diagram  on  the  back  of  the  deed,  shows  the  side 
of  the  lot  over  which  the  grantee  was  to  pass ;  but  as  it  imports 
nothing  like  quantity  in  feet  and  inches,  it  does  not  affect  the  in- 
terpretation. 

Judgment  affirmed. 
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equitable  assignment  of  it,  and  although  not  accepted  by  the  attorney,  yet  it  is 
not  afterwards  subject  to  be  attached  for  the  debt  of  the  drawer.  Nesmith  v. 
Drum,  9. 

ATTORNEY  AT  LAW. 

Representations  by  counsel  in  the  presence  of  his  client,  on  the  faith  of  which 
one  has  advanced  money,  are  the  representations  of  the  client  Gilkeion  v.  Sny- 
dert  200. 

BAIL. 

APPEAL,  2. 

BANK. 

BOND,  1,  2,  3. 
EVIDENCE,  7. 
PAYMENT,  1. 
PRINCIPAL  AND  AOKNT,  1. 
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BANKRUPT.  . 

1.  After  a  petition  has  been  presented  for  the  benefit  of  the  Bankrupt  Law,  and 
before  the  applicant  has  been  declared  a  bankrupt,  his  goods  found  upon  demised 
premises  may  be  distrained  and  sold  by  his  landlord  for  the  payment  of  his  rent. 
Butler  v.  Morgan,  53. 

2.  A  ground-rent  conning  due  after  the  discharge  of  the  debtor  as  a  bankrupt 
is  not  extinguished  by  his  certificate.     Bosler  v.  Kuhn,  183. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
CERTIFICATE  OF  DEPOSIT. 
PRINCIPAL  AND  AGENT,  1. 

1,  Notice  directed  to  an  endorser  may  be  deposited  in  the  post-office  at  which 
he  receives  his  letters  and  newspapers,  if  he  do  not  live  in  the  post-town  or  at  any 
other  place  as  convenient  to  the  holder.     Jones  v.  Lewis,  14. 

2.  A  notice  of  the  protest  of  a  bill  of  exchange  to  be  given  by  one  to  another 
who  resides  in  the  same  city,  must  be  served  personally  or  by  leaving  it  at  his 
house  or  place  of  business :  depositing  it  in  the  post-office  directed  to  him,  is  not 
sufficient.     Kramer  v.  M'Dowell,  138. 

BILL  OF  SALE. 

VENDOR  AND  VENDEE,  8. 

BOARD  OF  PROPERTY. 
EVIDENCE,  4,  5. 

BOAT. 

VENDOR  AND  VENDEE,  8. 

BOND. 

DOWER,  1,  2,  3,  6. 
VENDOR  AND  VENDEE,  2,  7. 

1.  If  the  obligor  of  a  bond  to  a  bank  holds  the  notes  of  the  bank  at  the  time  he 
receives  notice  of  the  assignment  of  the  bond,  the  assignee  is  bound  to  receive 
them  as  cash  in  payment  of  it ;  but  if  he  obtained  them  after  notice,  they  would 
be  no  defence  either  as  payment  or  set-off  in  a  suit  on  the  bond  by  the  assignee 
in  the  name  of  the  bank.     Northampton  Bank  v.  Balliet,  311. 

2.  In  such  suit,  evidence  of  transactions  between  the  defendant  and  the  bank 
is  admissible  for  the  defendant,  where  such  transactions  commenced  before  he 
received  notice  of  the  assignment,  though  the  liability  of  the  bank  was  not  com- 
plete at  the  time  of  such  notice.     Ibid. 

3.  Evidence  that  the  defendant  in  the  suit  was  a  man  of  business  and  in  the 
habit  of  taking  notes  of  that  bank,  is  no  proof  of  the  time  when  the  defendant 
received  the  notes  set  up  as  a  defence.     Ibid. 

BOOK  ENTRIES. 
PARTNER,  6. 
PRINCIPAL  AND  AGENT. 

BOUNDARY. 

The  compromise  of  a  doubtful  right  is  a  sufficient  consideration  to  establish  the 
boundary  line  between  conflicting  titles,  and  although  in  making  such  compro- 
mise the  parties  act  in  good  faith,  but  in  a  mutual  mistake  of  the  law,  yet  will  it 
bind  them.  M'Coy  v.  Hulchinson,  66. 

BREACH  OF  PROMISE. 

In  an  action  on  the  case  founded  on  a  breach  of  promise  of  marriage,  no  legal 
inference  in  support  of  the  action  can  arise  from  proof  that  the  plaintiff  was  got 
with  child  by  the  defendant. 

Quaere  :  If  in  an  action  in  case,  the  plaintiff  declare  in  two  counts  for  seduction 
and  getting  the  plaintiff  with  child,  and  for  a  breach  of  promise  of  marriage,  upon 
which  the  jury  find  a  general  verdict  for  the  plaintiff,  is  it  competent  for  the  court 
to  render  a  judgment  upon  the  second  count  in  the  declaration  alone  ?  Hay  v. 
Graham,  27. 

viii.— 60  2  p  * 
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CANAL. 

TAX«S,  1,  9, 

CARTWAY. 
GRANT. 

CASE  STATED. 

An  agreed  case  in  the  nature  of  a  special  verdict  is  to  be  considered  as  a  special 
verdict  found  by  a  jury,  and  if  it  be  defective  in  substance,  the  judgment  rendered 
upon  it  will  be  reversed  and  a  venire  de  now  awarded.  Whitemdes  v.  Russell,  44. 

CLIENT. 

ATTORNEY  AT  LAW,  1. 

CERTIFICATE  OF  DEPOSIT. 

1.  Where  a  certificate  of  deposit  not  negotiable  is  issued  by  a  bank  and  after- 
wards sold  by  a  broker,  who  endorses  it  without  recourse,  and  it  turns  out  that 
the  endorsement  of  the  payee  was  forged,  the  broker's  liability  depends  upon  the 
parol  circumstances  attending  the  sale  of  the  note.     Charnley  v.  Dulles,  353. 

2.  It  is  for  the  jury  to  say  whether  on  the  evidence  the  plaintiff  took  the  note 
subject  to  every  risk  or  not.     Ibid. 

3.  The  question  of  laches  in  presenting  a  certificate  of  deposit  to  the  bank  for 
payment,  is  a  mixed  question  of  law  and  fact.     Ibid. 

4.  So  also  is  the  time  of  giving  notice  to  the  prior  endorser.     Ibid. 

CHARTER. 

FOREIGN  ATTACHMENT,  1,  2,  3. 

COLLATERAL  SECURITY. 
DEED,  2. 

COLLECTOR  OF  TOLLS. 
TAXES,  2. 

COMMISSIONS. 
CONTRACT,  1. 

COMMON  CARRIER. 

1.  If  a  steamboat  on  the  Ohio  river  run  upon  a  stone  and  knock  a  hole  in  her 
bottom,  the  carrier  will  not  be  discharged  from  liability  by  virtue  of  the  clause  in 
his  bill  of  lading, "  The  dangers  of  the  river  only  excepted :"  but  in  order  to  relieve 
himself  from  responsibility  it  is  incumbent  on  him  to  prove  that  due  diligence  and 
proper  skill  were  used  to  avoid  the  accident,  and  that  it  was  unavoidable.    White- 
sides  v.  Russell,  44. 

2.  The  privilege  of  transhipment  reserved  to  a  common  carrier  in  his  bill  of 
lading  does  not  discharge  him  from  any  liability  which  is  incident  to  bis  contract 
until  the  goods  be  delivered  at  the  destined  port.     Ibid. 

COMMON  INFORMER. 

1 .  \Viu-n  an  Act  of  Assembly  directs  a  penalty  to  be  recovered  by  any  person 
suing  for  the  same,  the  sum  when  recovered  to  be  paid  one  half  to  the  person 
suing,  the  other  to  the  treasurer  or  county  commissioners,  a  common  informer 
may  sue  in  his  own  name.     Megargell  v.  Hazleton  Coal  Co.,  342. 

2.  Where  a  person  sues  as  common  informer,  an  amendment  to  the  declaration 
that  he  sues  as  well  for  himself  as  the  treasurer  of  the  county  ought  to  be  allowed 
Ibid. 

COMPANY. 

PARTNER,  9. 

COMPROMISE. 

BOUNDARY,  1. 
CONTRACT,  2. 
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CONSIDERATION. 
BOUNDARY,  1. 
CONTRACT,  2. 

CONSTITUTION. 

STATUTE,  1. 

CONTRACT. 

HUSBAND  AND  WIFE,  3,  4,  5. 
MECHANICS'  LIEN,  1. 
VENDOR  AND  VENDEE,  2. 

1.  A  contract  which  is  usurious  cannot  be  confirmed  so  as  to  make  it  available 
to  either  party.     Chamberlain  v.  AT Clurg, 31. 

2.  The  settlement  of  an  existing  controversy  being  a  good  consideration  for  a 
contract,  a  party  having  a  good  defence  to  the  payment  of  his  obligation  may  re- 
lease  it  upon  an  agreement  of  compromise,  and  if  he  do  so,  he  will  be  thereby 
estopped  from  setting  it  up  as  a  defence  afterwards.     Ibid. 

3.  A  party  is  not  concluded,  by  his  written  agreement  stipulating  the  terms 
and  conditions  of  a  loan,  from  showing  by  parol  evidence  that  the  contract  was 
usurious.     Ibid. 

4.  Defendant  guaranteed  to  plaintiff  $3000  commissions  for  transporting  goods 
west  for  defendant,  plaintiff  covenanting  to  forward  np  goods  for  any  other  person 
or  line  for  any  place  west  of  Hollidaysburg.     Plaintiff  cannot  recover  on  the  gua- 
ranty, if  he  forwarded  goods  by  other   lines  as  far  as  Hollidaysburg,  if  their 
ultimate  destination  was  for  places  west  of  Hollidaysburg.     Martin  v.  Schoen- 
berger,  367. 

5.  A  person  cannot  recover  for  part  performance  of  an  entire  contract,  where 
he  has  failed  in  the  performance  on  his  part.     Ibid. 

CORPORATION. 

FOREIGN  ATTACHMENT,  1,  2,  3. 

MANDAMUS,  1. 

PARTNER,  9. 

SOCIETY. 

A  plaintiff  who  is  nonsuited  after  an  appeal  by  the  defendant  from  an  award  of 
arbitrators,  must  refund  the  costs  of  the  appeal  which  the  defendant  had  paid  on 
appealing ;  and  that  is  the  case,  although  the  plaintiff  sues  as  administrator.  Pen- 
rose  v.  Pawling,  379. 

COSTS. 

ARBITRATION  AND  AWARD,  1. 

COURT. 

CRIMINAL  COURT. 
ERROR,  1. 
EVIDENCE,  13. 

COVENANT. 

BANKRUPT,  2. 
GROUND-RENT  DEED, 
VENDOR  AND  VENDEE,  6. 

CREDITOR. 

INTESTATE,  1,  2,  3,  4. 

CRIMINAL  COURT. 

The  1st  section  of  the  Act  of  3d  February  1843,  transferring  the  jurisdiction 
of  the  criminal  court  to  the  court  of  Oyer  and  Terminer,  General  Jail  Delivery 
and  court  of  Quarter  Sessions  for  the  city  and  county  of  Philadelphia,  is  not  un- 
constitutional. Commonwealth  v.  Zephon,  382. 

CURBING. 

SHERIFF'S  SALE,  4,  5,  6,  7. 
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DAMAGES. 

ARREST,  1. 

MOB. 

RAILROAD. 

DEBTOR  AND  CREDITOR. 
APPROPRIATION,  1. 

DECEDENT. 

INTESTATE. 

DECLARATION. 

BREACH  OF  PROMISE. 

JUDGMENT  BY  DEFAULT,  1. 

Where  the  practice  is  on  appeal  from  a  justice  to  go  to  trial  on  his  transcript, 
and  the  justice  orders  that  the  penalty  be  paid_one  half  to  the  plaintiff  and  the 
other  half  to  the  county  commissioners,  this  is  equivalent  to  a  declaration  gut  tarn. 
Megargell  v.  Hazleton  Coal  Co.,  342. 

DEED. 

GRANT. 

HUSBAND  AND  WIFE,  5. 

VENDOR  AND  VENDEE,  3. 

1.  The  rule  which  requires  an  express  limitation  to  heirs  in  a  fee  simple  con- 
veyance of  a  legal  estate,  is  not  to  be  applied  to  an  executory  agreement,  which  is 
a  conveyance  only  in  equity.     Defraunce  v.  Brooks,  67. 

2.  In  an  action  founded  upon  a  covenant  of  warranty  of  title  in  a  deed  of  con- 
veyance, it  is  competent  for  the  defendant  to  prove  that  the  deed,  though  absolute 
on  its  face,  was  executed  and  delivered  as  collateral  security  for  the  payment  of  a 
debt  to  a  third  person,  and  that  the  plaintiff  had  no  real  interest  in  the  title.    The 
fact  of  his  having  obtained  the  title  without  the  payment  of  the  purchase  money 
is  sufficient  to  put  the  plaintiff  upon  inquiry  as  to  the  circumstances  under  which 
the  deed  was  made  to  him.     Parke  v.  Chadwick,  96. 

3.  An  erased  deed  is  not  such  a  deed  as  a  vendor  ought  to  furnish  to  a  vendee 
in  compliance  with  his  engagement  to  make  a  title.   Markley  v.  Swartzlander,  172. 

4.  The  subscribing  witnesses  to  an  instrument  are  required  to  enable  the  op- 
posite party  to  inquire  into  the  circumstances  attending  the  sealing  and  delivery. 
Ibid. 

DEFALCATION. 

VENDOR  AND  VENDEE,  2. 

DEMAND. 

CERTIFICATE  OF  DEPOSIT,  3. 

DEPOSITION. 

EVIDENCE,  8. 

If  a  deposition  be  taken  by  one  party,  it  is  competent  for  the  other  to  read  such 
parts  of  it  as  tend  to  prove  his  case,  leaving  to  the  other  party  the  right  to  read 
the  other  parts  if  they  be  legal  evidence  for  him.  Calhoun  v.  Hays,  127. 

DEPUTY-SURVEYOR. 

There  is  no  law  to  prevent  a  deputy-surveyor  from  becoming  interested  in  the 
location  and  appropriation  of  vacant  lands,  or  for  a  consideration  pointing  them 
out  to  another  for  appropriation,  provided  he  acts  with  good  faith  towards  all 
others  in  his  official  conduct  respecting  the  same.  Quin  v.  Brady,  139, 

DEVISE. 

1.  A  devise  of  land  to  A.  "to  be  enjoyed  during  his  life,  and  at  his  death  to  be 


enjoyed  by  his  heirs,  so  on  in  tail  for  ever,"  creates  an  estate  tail.     Elliott  v. 
Pearsoll,  38. 

2.  After  several  devises  and  bequests,  testator  proceeded  as  follows :  "AH  the 
residue  and  remainder  of  my  estate,  of  every  description  and  wherever  found,  I 
order  and  direct  to  be  divided  into  twenty-two  shares,  and  divided  as  follows,  to 
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DEVISE. 

wit :  S.  M.  four  shares,  &c. ;"  then  naming  thirteen  others,  and  giving  each  a 
different  number  of  shares,  the  aggregate  amounting  to  but  twenty  shares.    Held, 
~    that  the  remaining  two  shares  were  undisposed  of  by  the  will,  and  did  not  pass 
to  the  legatees  named.     Duffield  v.  Morris,  348. 

3.  Testator  devised  certain  property  to  his  wife  and  son  T.,  their  heirs  and  as- 
signs for  ever,  as  tenants  in  common,  charging  T.  with  $100,  to  be  paid  to  his 
daughter  J.,  and  the  wife  with  $100,  to  be  paid  to  his  grandson ;  and  proceeded 
thus  :  "And  as  to  the  rest  and  residue  of  my  estate,  real  or  personal,  &-c.,  I  give 
and  bequeath  the  same  to  all  my  other  children,  with  the  exception  of  my  daugh- 
ter J.  and  the  wife  of  E.  M.,  to  be  equally  divided  among  them,  share  and  share 
alike."  The  testator  left,  at  his  decease,  other  children  besides  those  mentioned 
in  the  will.  Held,  that  T.  was  entitled  to  a  share  in  the  residue  beyond  that  de- 
vised to  his  mother  and  himself  as  tenants  in  common.  Lcidich  v.  Leidich,  363. 

DISTRESS. 

BANKRUPT,  1. 

TAXES,  4,  5,  6. 

The  owner  of  a  chattel  in  the  possession  of  a  tenant  which  has  been  distrained 
for  rent  and  sold,  cannot  maintain  trover  for  it  against  the  landlord,  where  notice 
of  the  distress  was  given  to  the  tenant.  Caldcleugh  v.  Hollingsworlh,  302. 

DIVORCE. 

The  refusal  by  a  foreigner  who  arrives  and  becomes  domiciled  here,  to  receive 
his  wife  who  follows  him  hither,  is  a  virtual  turning  her  out  of  doors,  and  the 
Court  of  Common  Pleas  may  decree  her  alimony.  J\TDermotfs  Appeal,  251. 

DOWER. 

PARTITION,  1. 

1.  A  suit  after  the  widow's  death  to  recover  the  principal  sum  of  her  dower 
charged  on  land  sold  by  the  administrator  under  the  order  of  the  Orphans'  Court, 
one-third  of  the  purchase  money  to  be  paid  on  the  confirmation  of  the  sale,  one- 
third  in  one  year  thereafter  with  interest,  and  one-third  to  remain  charged  on  the 
premises  for  the  use  of  the  widow,  may  be  brought  either  by  the  administrator  to 
whom  the  bond  was  given  or  the  heir  entitled.      Unangst  v.  Kraemer,  391. 

2.  The  suit  ought  to  be  brought  against  the  purchaser  at  the  Orphans'  Court 
sale,  who  gave  his  bond  to  the  administrator,  or  one  who  purchased  of  him  by  a 
later  conveyance  of  the  land  chargeable  with  the  money  and  gave  a  similar  bond, 
with  notice  to  the  terre-tenant  in  both  cases.     Ibid. 

3.  Such  terre-tenant  is  not  liable  unless  he  took  upon  him  the  payment,  and 
then  he  is  personally  bound.     Ibid. 

4.  This  case  distinguished  from  Pidcock  v.  Bye.     Ibid. 

5.  The  defendant  in  such  suit,  after  the  two  first  instalments  have  been  paid, 
cannot  object  to  irregularity  in  the  proceedings  of  the  Orphans'  Court  in  ordering 
the  sale.     Ibid. 

6.  It  is  evidence  to  rebut  the  presumption  of  payment  in  such  case  arising  from 
the  lapse  of  twenty  years  since  the  widow's  death,  that  the  bonds  were  not  given 
up  and  some  payments  were  made,  though  it  does  not  distinctly  appear  they  were 
on  that  account.     Ibid. 

EJECTMENT. 
ERROR,  1. 
VENDOR  AND  VENDEE,  1,  3. 

1.  In  an  action  of  ejectment  wherein  the  defendant  sets  up  an  outstanding  lease 
by  the  plaintiff  to  a  tenant  as  a  defence,  it  is  competent  for  the  plaintiff  to  explain 
by  parol  evidence  what  land  was  embraced  in  the  terms  of  the  lease,  or  to  show 
a  parol  surrender  of  the  lease  so  far  as  it  embraced  the  land  in  dispute,  by  the 
tenant  before  the  action  was  brought.     Tale  v.  Reynolds,  91. 

2.  In  an  action  of  ejectment  when  either  party  claims  by  virtue  of  the  Act  of 
Limitations,  it  is  competent  for  him  to  give  in  evidence  his  own  declarations 
made  at  the  time  he  went  into  possessi'on,  in  order  to  show  that  his  entry  was 
adverse.     Miles  v.  Miles,  135. 

3.  In  an  action  of  ejectment,  where  the  question  arises  upon  the  validity  of  the 
original  title  of  the  parties,  and  not  upon  the  extent  of  the  claim  or  the  Act  of 
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EJECTMENT. 

(-imitations,  the  pnymrnt  of  taxes  for  the  liml  by  one  party  or  the  other  cannot 
affect  the  title,  and  is  therefore  illegal  evidence.     Qut'n  v.  Brady,  139. 

4.  One  who  has  made  a  lease  for  years  of  his  land  to  a  tenant  in  possession, 
cannot  maintain  ejectment  until  the  lease  empires.  Stofflit  v.  Troxell,  340. 

ERASURE. 

DEED,  3. 

VENDOR  AND  VENDEK,  3. 

ERROR. 

REVERSAL. 

TRESPASS,  2. 

In  an  action  of  ejectment,  when  the  title  of  the  parties  depends  upon  written 
evidence,  it  is  error  in  the  court  to  submit  it  to  the  determination  of  a  jury.  Con- 
nellogue  v.  English,  11. 

ESTATE  TAIL. 
DEVISE,  1. 

ESTOPPEL. 

DOWER,  5. 

An  estoppel  can  only  be  asserted  or  pleaded  by  one  who  was  affected  by  the 
act  which  constitutes  the  estoppel.  Miles  v.  Miles,  135. 

EVIDENCE. 

ARREST,  1. 

BOND,  2,  3. 

EJECTMENT,  3. 

JUDGMENT,  1. 

MOB. 

PARTNER,  3,  4,  5,  6. 

TRESPASS,  2. 

1.  Notes  of  evidence,  taken  by  the  judge  in  the  course  of  a  trial,  are  no  part  of 
the  record,  and  they  cannot  be  received,  in  a  subsequent  trial  of  the  cause,  as  evi- 
dence of  what  ah  absent  witness  then  testified,  unless  their  accuracy  be  estab- 
lished by  other  proof.     Livingston  v.  Cox,  61. 

2.  In  an  action  against  an  attorney  at  law,  for  negligence  in  conducting  and 
prosecuting  the  claim  of  his  dient,  the  opinion  of  a  witness  as  to  the  discretion 
exercised  by  the  defendant  cannot  be  given  in  evidence.     Ibid. 

3.  A  party  may  cross-examine  as  to  the  res  gestte  given  in  evidence,  though  it 
be  new  matter.     Markley  v.  Swartzlander,  172. 

4.  The  proceedings  in  a  suit  before  the  Board  of  Property  between  R.  and  B., 
are  not  evidence  in  an  ejectment  by  K.  against  R.     Rose  v.  Klinger,  178. 

5.  Facts  stated  by  the  Board  of  Property  are  not  even  prima  facie  evidence  of 
their  truth,  in  the  trial  of  an  ejectment.     Ibid. 

6.  Recitals  of  title  in  a  deed  more  than  30  years  old,  where  possession  accom- 
panied the  deed,  are  prima  facie  evidence  against  persons  claiming  by  title  under 
the  grantor  previous  to  such  deed.    James  v.  Lelzler,  192. 

7.  Evidence  that  a  bank  did  not  execute  and  issue  certain  of  its  notes  until  two 
years  after  their  date,  is  admissible  to  show  the  time  of  their  coming  into  the 
hands  of  a  debtor  to  the  bank.    Self  ridge  v.  Northampton  Bank,  320. 

8.  A  mere  service  of  a  subpoena  on  a  witness  residing  within  40  miles  of  the 
court  will  not  authorize  his  deposition  to  be  read  in  evidence  in  the  cause ;  the 
party  must  bring  him  in  by  attachment  if  he  can.     Whitesell  v.  Crane,  369. 

9.  Parol  evidence  is  admissible  to  show  the  contents  of  a  handbill  put  up  in  a 
stage-office  four  years  before,  containing  a  notification  of  limited  responsibility. 

-  fbid. 

10.  Evidence  of  the  usual  course  of  a  stage-office  for  passengers  to  call  there 
and  have  their  names  registered  in  the  stage-book  and  where  they  were  to  be 
called  for,  is  evidence  to  affect  a  party  with  notice.     Ibid. 

11.  The  printed  conditions  of  a  line  of  public  coaches  are  sufficiently  made 
known  to  passengers  by  being  pasted  up  at  the  place  where  they  book  their 
names.     Ibid. 


EVIDENCE. 

12.  In  a  suit  against  a  physician  for  malpractice  whereby  the  plaintiff  lost  his 
leg,  Held, 

1.  It  being  shown  that  other  medical  men  had  been  called  in  for  a  consultation 
without  invitation  or  notice  to  the  defendant,  a  medical  witness  for  the  plaintiff 
might  be  asked  by  the  defendant  as  to  the  practice  of  physicians  in  regard  to  con- 
sultations. 

2.  The  witness  could  not  be  asked  as  to  the  measure  of  the  defendant's  respon- 
sibility for  his  patient,  not  being  a  subject  of  professional  skill. 

3.  Nor  is  testimony  admissible  on  the  part  of  the  defendant  as  to  his  general 
skill. 

4.  The  nature  and  properties  of  the  powders  employed  by  the  defendant  in  the 
case,  were  proper  questions  to  medical  witnesses  called  by  the  plaintiff. 

5.  The  declarations  of  a  prochein  amy  for  the  plaintiff  made  before  the  writ 
purchased,  are  not  admissible  on  behalf  of  the  defendant.   Mertz  v.  Detweiler,  376. 

13.  The  court  may  instruct  the  jury  to  disregard  evidence  which  is  afterwards 
discovered  to  have  been  improperly  admitted.     If  it  appear  that  the  jury  have  not 
followed  this  instruction,  the  proper  course  is  a  motion  for  a  new  trial.     Unangst 
v.  Kraemer,  291. 

EXECUTION. 

HUSBAND  AND  WIFE,  2. 
STATUTE,  1. 

1.  In  the  distribution  of  moneys  raised  by  a  sheriff's  sale  of  goods,  no  other 
person  than  the  defendant  in  the  execution  or  his  legal  representatives  will  be 
permitted  to  object  that  a  judgment  on  which  another  execution  has  been  levied 
on  the  same  goods,  was  erroneously  entered,  or  the  execution  erroneously  issued 
thereon.     Lowber  and  Wilmer's  Appeal.     Wilson,  Jones  and  Co.'s  Appeal,  387. 

2.  Nor  will  the  defendant  or  his  representatives  be  permitted  to  do  so  in  a  col- 
lateral action  or  other  manner  than  by  suing  out  a  writ  of  error  or  by  making  a 
direct  application  to  the  court  in  which  the  judgment  is  entered  or  from  which 
the  execution  has  been  issued,  to  vacate  it  or  set  it  aside.     Ibid, 

EXECUTORS  AND  ADMINISTRATORS. 
COSTS,  1. 
PRINCIPAL  AND  AGENT,  3,  4,  5. 

1.  What  things  are  assets  in  the  hands  of  an  administrator.     Wiley's  Appeal, 
244. 

2.  Tenant  from  year  to  year  of  a  tavern ;  on  his  decease  his  administrator  takes 
possession :  he  is  chargeable  with  the  leasehold  interest  and  good-will  as  assets,  at 
the  price  offered  him  for  them  by  others  and  refused.    Ibid. 

3.  A.  fieri  facias  returnable  first  Monday  in  August  was  placed  in  the  sheriff's 
hands  July  25th,  and  the  defendant's  goods  sold  under  it  on  the  12th  October.    It 
did  not  appear  when  the  goods  were  seized.     Held  the  presumption  was  that  the 
seizure  was  made  before  the  writ  was  returnable.     Filler  v.  Patton,  455. 

4.  It  is  not  requisite  that  the  sheriff  should  specify  in  his  return  to  a.  fieri  facias 
the  particular  goods  taken,  the  sum  for  which  each  article  sold,  or  the  time  of 
their  seizure.     Ibid, 

FACTOR. 

PRINCIPAL  AND  AGENT,  2,  3,  4,  5. 

FALSE  IMPRISONMENT. 
ARREST,  1. 

FEE-BILL. 

1.  The  fee-bill  is  a  penal  statute.  The  dictum  in  3  P.  R.  523,  that  it  is  a  reme- 
dial statute,  corrected.     Aechternacht  v.  Watmough,  162. 

2.  Amendments  of  the  fee-bill  suggested  to  prevent  extortion.     Ibid. 

3.  To  recover  the  penalty  in  the  fee-bill,  the  narr.  should  state  the  particular 
service  for  which  the  officer  took  an  illegal  fee.     Ibid, 

4.  On  a  narr.  charging  generally  that  the  defendant,  for  services  done  in  his 
office  of  sheriff,  on  a  writ  of  fieri  facias,  took  other  and  greater  fees  than  were  al- 
lowed by  Act  of  Assembly,  the  judgment  was  arrested.    Ibid. 
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FEE-BILL. 

5.  The  prothonotary  can  receive  a  fee  of  75  cents  for  issuing  a  venire  only  for 
the  term  at  which  the  cause  is  tried,  though  it  may  have  been  repeatedly  before  on 
the  trial  list.  Pairo  v.  The  American  Insurance  Company,  374. 

FIERI  FACIAS. 

EXECUTION,  3. 

FLATS. 

RIVER. 

FOREIGN  ATTACHMENT. 

1.  In  foreign  attachment  against  a  corporation  as  defendant,  the  civil  death  of 
the  corporation  before  judgment  against  it,  produced  by  the  decree  of  forfeiture 
of  its  charter  by  a  judicial  tribunal,  dissolves  the  attachment.     Farmers'1  and  Me- 
chanics1 Bank  v.  Little,  207. 

2.  The  garnishee  may  take  advantage  of  this  by  pleading  it,  notwithstanding 
judgment  had  been  entered  against  the  defendant  for  default  of  appearance.   Ibid. 

3.  Such  decree  of  a  couit  forfeiting  a  charter,  made  before  judgment  signed  in 
the  foreign  attachment,  appealed  from  by  a  devolutive  appeal,  which  had  not  the 
effect  by  the  law  of  the  State  to  suspend  proceedings,  afterwards  reversed  by  the 
appellate  tribunal  because  the  reasons  given  by  the  court  below  were  erroneous, 
but  making  a  like  decree,  does  not  restore  the  corporation  as  to  intermediate  acts 
done  in  pursuance  of  the  prior  forfeiture,  so  as  to  render  the  judgment  by  default 
in  foreign  attachment  valid.     Ibid. 

4.  Any  debt  due  by  the  garnishee  in  a  foreign  attachment  to  the  defendant  at 
the  time  of  the  answer  to  interrogatories  is  embraced  by  the  attachment.    Frank- 
lin Fire  Insurance  Company  v.  West,  350. 

5.  A  claim  uncertain  at  the  time  of  the  attachment  but  rendered  certain  at  the 
time  of  the  answer  to  the  interrogatories,  is  embraced.     Ibid. 

6.  An  assignment  after  the  attachment  is  subject  to  its  lien,  and  will  not  convey 
as  against  the  plaintiff  in  the  attachment  a  claim  uncertain  at  the  time  of  the  at- 
tachment, but  fixed  and  ascertained  when  the  answers  to  the  interrogatories  are 
put  in.     Ibid. 

FORFEITURE. 

FOREIGN  ATTACHMENT,  1,  2,  3. 

GARNISHEE. 

FOREIGN  ATTACHMENT,  2. 

GOOD-WILL. 

EXECUTORS  AND  ADMINISTRATORS,  2. 

GRAND  JURY. 

MOB,  2. 

GRANT. 

Grant  of  a  cartway  "  of  eight  feet  wide  at  least,"  agreeable  to  a  plan  and  draft 
endorsed,  held  to  entitle  the  grantee  to  more  than  eight  feet,  if  necessary  for  its 
use  as  a  cartway.  Roberts  v.  Wilcock,  464. 

GROUND-RENT. 

BANKRUPT,  2. 

SHERIFF'S  SALE,  5,  6,  7. 

Ground-rent  created  by  deed  with  a  clause  of  re-entry  is  payable  out  of  the 
proceeds  of  a  sheriff's  sale  of  the  property  under  a  judgment  by  a  stranger  in 
preference  to  such  judgment.  Pancoasfa  Appeal,  381. 

GROUND-RENT  DEED. 

Articles  of  agreement  to  let  land  on  a  certain  ground-rent  forever,  with  covenant 
for  its  payment  free  of  taxes,  the  grantor  to  execute  a  deed  or  deeds  when  the 
ground  is  improved  by  buildings.  The  land  not  being  improved,  nor  the  rent 
paid,  the  grantor  obtains  judgment  against  the  grantee  in  an  action  of  covenant. 
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GROUND-RENT  DEED. 

and  sells  the  ground  on  an  execution,  and  becomes  the  purchaser.    Held,  that  the 
grantee  was  discharged  from  his  covenant.     Huston  v.  Davidson,  181. 

GUARANTY. 

CONTRACT,  1. 

GUARDIAN. 

TRUST  AND  TRUSTEE,  1. 

HANDBILL. 

EVIDENCE,  9,  11. 

HEIR. 

INTESTATE,  1,  2,  3,  4. 
PARTITION,  1. 

HUSBAND  AND  WIFE. 

1.  Upon  the  sale  by  a  husband  and  wife  of  the  wife's  lands,  and  a  subsequent 
separation,  an  agreement  between  them  that  one  half  of  the  unpaid  purchase 
money  shall  be  paid  to  the  attorney  of  the  wife  for  her  sole  use  and  maintenance, 
upon  her  giving  security  to  indemnify  the  husband  against  any  debts  which  she 
might  contract,  is  binding  between  the  parties ;  and  upon  the  money  having  been 
paid  by  the  purchaser  to  the  attorney  of  the  wife,  the  husband  cannot  maintain 
assumpsit  for  money  had  and  received  against  him,  although  the  wife  had  not 
given  the  indemnity  against  her  debts,  which  the  agreement  required :  he  could 
only  sue  and  declare  specially  upon  the  agreement,  setting  out  a  breach,  and  the 
damages  then  recoverable  would  be  measured  by  the  amount  of  debts  of  the  wife 
which  the  husband  had  been  obliged  to  pay.     Lehr  v.  Beaver,  102. 

2.  A  husband  and  wife  seised,  in  right  of  the  wife,  of  an  estate  of  inheritance, 
"  granted,  demised,  leased,  set  and  to  farm  let  the  same  unto  A.  B.,  to  have  and 
to  hold  to  the  said  A.  B.,  his  heirs  and  assigns,  from  the  day  of  the  date  hereof, 
for  and  during  the  existence  of  the  world,  he  yielding  and  paying  therefrom  and 
thereout  yearly  and  every  year  hereafter  to  the  said  grantors,  their  heirs  and  as- 
signs, the  yearly  rent  of  $100 ;"  and  in  the  same  deed  the  grantees  covenanted  to 
erect  a  house  upon  the  premises  of  the  value  of  $100 ;  and  upon  their  failure  so  to 
do,  a  right  to  the  grantors  to  re-enter  was  reserved  :  Held,  that  upon  the  death  of 
the  wife  the  husband  was  seised  of  the  whole  estate,  created  by  the  deed,  in  fee, 
and  that  it  was  subject  to  a  levy  and  sale  for  the  payment  of  his  debts.     Robb  v. 
Beaver,  107. 

3.  A  post-nuptial  contract  between  husband  and  wife,  though  declared  void  at 
law,  is  held  good  and  carried  into  effect  in  equity.     Duffy  v.  The  Insurance  Com- 
pany, 413. 

4.  If  made  without  a  valuable  consideration,  it  will  be  deemed  fraudulent  in 
law  against  creditors  ;  but  if  a  valuable  consideration  is  received  by  the  husband 
from  his  wife  for  a  settlement  to  her  separate  use,  it  is  valid.     Ibid. 

5.  Where,  therefore,  the  husband  had  a  life-estate  in  his  wife's  land,  and  in 
consideration  of  $4000  paid  them,  they  joined  in  a  conveyance  of  the  fee  in  trust 
to  collect  the  rents  and  apply  one  half  of  them  to  its  repayment,  and  to  pay  the 
other  half  to  such  persons  as  the  wife  should,  direct,  and  afterwards  in  trust  to 
convey  as  she  should  direct,  and  subsequently  made  another  conveyance  to  the 
assignees  of  that  deed,  in  consideration  of  $12,000  advanced  to  the  wife  to  enable 
her  to  pay  off  the  $4000,  in  trust  to  sell,  mortgage  or  let  the  premises,  and  after 
repaying  the  $12,000,  to  pay  off  certain  creditors  of  the  husband  to  the  amount  of 
§5509.25,  which  sum  greatly  exceeded  the  value  of  the  husband's  life-estate,  (the 
property  consisting  of  unproductive  lots),  and  there  being  no  ground  to  presume 
fraud  or  collusion,  the  conveyances  were  held  to  be  valid.     Ibid. 

IMPROVEMENT. 

WARRANT  AND  SURVEY,  2. 

INCUMBRANCE. 

VENDOR  AND  VENDEE,  5. 

viii. — 61  2<i 
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INDICTMENT. 
ACTION,  1. 
PRACTICE,  1. 

INSOLVENT. 

1.  If  one  who  is  exempt  from  arrest  by  reason  of  his  having  taken  the  benefit 
of  the  Insolvent  Law  suffers  himself  to  be  sued,  judgment  to  be  entered,  and  exe- 
cution to  issue  against  him,  upon  which  he  is  arrested  and  gives  a  bond  to  take 
the  benefit  of  the  Insolvent  Law,  and  the  condition  of  the  bond  is  broken  by  his 
failure  to  make  an  application  for  that  purpose,  he  cannot,  in  an  action  brought 
on  that  bond,  avail  himself  of  the  fact  that  his  arrest  was  illegal.    Johnston  v. 
Coleman,  69. 

2.  If  one  illegally  arrested  give  bond  with  surety,  conditioned  for  his  appear- 
ance to  take  the  benefit  of  the  Insolvent  Law,  instead  of  suing  out  a  habeas  corpus, 
the  surety  will  be  bound  by  his  obligation.     Ibid. 

3.  One  who  has  been  arrested  for  debt  prior  to  the  passage  of  the  Act  of  12th 
July  1842,  and  given  bond  and  filed  his  petition  for  the  benefit  of  the  Insolvent 
Laws,  is  not  relieved  from  his  obligation  to  appear  and  prosecute  his  application 
at  the  time  appointed  by  the  Court,  by  the  passage  of  that  Act  before  that  time 
arrived ;  and  upon  his  failure  to  appear,  he  and  his  surety  are  liable  upon  their 
insolvent  bond.     Lilley  v.  Torbet,  89. 

INTEREST. 

If  an  unconditional  payment  be  made  upon  a  bond  bearing  interest,  which  is 
not  yet  due,  it  must  be  applied  first  to  the  extinguishment  of  the  interest  up  to  the 
time  when  the  payment  is  made ;  then  to  the  principal,  pro  tanto.  Spires  v.  Ha. 
mot,  17. 

INTESTATE. 

1.  A  creditor  of  an  intestate  does  not  release  the  real  estate  of  the  decedent  from 
liability  by  suing  and  obtaining  judgment  against  the  administrator  alone,  with- 
out  joining  the  widow  and  heirs  under  the  34th  section  of  the  Act  of  24th  Febru- 
ary 1834,  where  the  sale  of  the  real  estate  for  the  payment  of  debts  takes  place- 
by  order  of  the  Orphans'  Court  on  the  application  of  the  administrator.   Murphy's 
Appeal,  165. 

2.  The  34th  section  of  that  Act  means  that  the  judgment  obtained  shall  not  be 
paid  by  force  of  an  execution  issued  thereon.     Ibid. 

3.  After  judgment  obtained  against  the  executor  or  administrator,  the  plaintiff 
may  issue  a  scire  facias  thereon  against  such  executor  or  administrator,  and  the 
heirs  or  devisees  to  recover  the  same  out  of  the  real  estate,  and  such  heirs  or  devi- 
sees may  make  the  same  defence  which  they  could  have  made  'if  originally  joined 
in  the  suit.     Ibid. 

4.  But  where  such  judgment  is  obtained  against  the  administrator  alone,  and 
a  sale  is  about  being  ordered  by  the  Orphans'  Court,  that  court  ought  to  allow  the 
heirs  to  show,  if  they  can,  that  the  creditors'  claim  is  unfounded  as  fully  as  they 
could  in  an  action  in  which  they  were  joined  as  parties.    Ibid. 

JOINT  GUARDIAN. 

TRUST  AND  TRUSTEE,  1. 

JOINT  TRUSTEES. 

TRUST  AND  TRUSTEE,  2,  3,  4,  5. 

JUDGES. 

ACTION,  1. 

JUDGMENT. 

EXECUTION,  1,  2. 

PRACTICE,  1. 

VENDOR  AND  VENDEE,  4. 

To  affect  land  in  the  hands  of  a  purchaser,  a  judgment  must  have  been  not 
merely  simultaneous  with  but  anterior  to  the  conveyance ;  and  the  precise  time 
at  which  the  judgment  was  entered  may  be  shown  by  less  than  record  proof. 
Mechanics1  Bank  v.  Gorman,  304. 
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JUDGMENT  BY  DEFAULT. 

To  entitle  a  party  to  judgment  by  default  under  the  Act  of  the  13th  June  1836, 
he  must  have  his  declaration  filed  at  the  time  prescribed  by  the  Act.  Foreman  v. 
Schricon,  43. 

JURISDICTION. 

CRIMINAL  COURT. 
SOCIETY,  1,  2. 

LANDLORD  AND  TENANT. 

The  Act  of  3d  April  1830,  does  not  apply  to  the  case  of  a  landlord  and  tenant, 
where  the  tenant  refuses  to  pay  rent  under  a  claim  of  right  to  the  reversion,  which, 
being  a  denial  of  the  landlord's  title,  gives  him  an  immediate  right  of  entry  and 
action  at  the  common  law.  Clark  v.  Everly,  226. 

LEASE. 

EJECTMENT,  1. 

LEGACY. 

DEVISE,  2,  3. 

LEGISLATURE. 

ROADS. 

LIEN. 

ARBITRATION  AND  AWARD,  1. 
GROUND-RENT,  1. 
MECHANICS'  LIEN. 
SHERIFF'S  SALE. 
TAXES,  3,  4,  5,  6. 
VENDOR  AND  VENDEE,  4. 

Where  one  owns  both  land  and  the  money  due  upon  it,  there  is  no  lien  on  it 
for  the  money.  Gilkeson  v.  Snyder,  200. 

LIMITATIONS. 
DOWER,  6. 

MANDAMUS. 

SOCIETY. 

1.  Under  the  Act  of  14th  June  1836,  giving  the  Courts  of  Common  Pleas  within 
their  respective  counties  power  to  issue  writs  of  mandamus  "  to  all  corporations 
being  or  having  their  chief  place  of  business  within  such  county,"  a  Court  of 
Common  Pleas  cannot  issue  a  mandamus  to  a  railroad  company,  whose  office  and 
chief  place  of  business  is  not  in  such  county,  although  their  road  may  pass  through 
the  same.     Whilemarsh  Township  v.  The  Philadelphia,  Germantown  and  Norris- 
town  Railroad  Co.,  365. 

2.  Supervisors  of  a  township  may  apply  for  a  %vrit  of  mandamus  commanding 
a  railroad  company  to  make  a  road  for  public  accommodation,  required  by  theL 
charter.     Ibid. 

MECHANICS'  LIEN. 

Where  there  is  a  special  contract  between  a  mechanic  and  the  owner  or  buildei 
of  a  house  for  the  work  which  the  former  is  to  do  in  constructing  the  house,  he 
must  look  to  his  contract  alone  for  his  security,  and  cannot  resort  to  the  remedy 
which  the  mechanics'  lien  law  provides.  Haley  v.  Prosser,  133. 

MOB. 

1.  In  an  action  of  trespass  for  pulling  down  a  building,  evidence  that  the  build- 
ing was  peaceably  taken  down  and  its  materials  preserved  in  conformity  with  the 
directions  of  the  commissioners  of  the  township  during1  a  period  of  great  public 
excitement  and  disorder,  with  a  view  of  saving  the  neighbourhood  from  threatened 
violence,  is  admissible  in  mitigation  of  damages.     Reed  v.  Bias,  189. 

2.  In  such  action  evidence  that  the  commissioners  had  l>y  law  the  power  to 
abate  and  remove  nuisances,  and  that  a  grand  jury  after  instruction:;  by  a  com- 
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MOB. 

petcnt  court  presented  the  building  as  a  public  nuisance  and  recommended  its 
abatement,  is  not  admissible  in  mitigation  of  damages.     Ibid. 

MORTGAGE. 

TRUST   AND  TRUSTEE,  2. 

NONSUIT. 

COSTS,  1. 
APPEAL,  1. 

NOTES. 

EVIDENCE,  1. 

NOTICE. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  1,  2. 
CERTIFICATE  OF  DEPOSIT,  4. 
DISTRESS,  1. 
EVIDENCE,  9,  10,  11. 

NUISANCE. 
MOB,  2. 

OFFICER. 

DEPUTY  SURVEYOR,  1. 

OPINION. 

EVIDENCE,  2. 

ORPHANS'  COURT. 
APPEAL,  2. 
DOWER,  5. 

OYER  AND  TERMINER. 

CRIMINAL  COURT. 

PARDON. 

The  governor  may  annex  to  a  pardon  any  condition,  whether  precedent  or  sub- 
sequent, not  forbidden  by  law,  and  it  lies  on  the  grantee  to  perform  it 

If  he  does  not,  in  case  of  a  condition  precedent,  the  pardon  does  not  take  effect 
— in  case  of  a  condition  subsequent,  the  pardon  becomes  null;  and  if  the  condition 
is  not  performed,  the  original  sentence  remains  in  full  force,  and  may  be  carried 
into  effect.  Flavell's  Case,  197. 

PAROL  EXCHANGE. 

CERTIFICATE  OF  DEPOSIT,  1. 
PARTNER,  7. 

It  is  not  essential  to  the  efficacy  of  a  parol  exchange  of  land  that  each  party 
should  take  immediate  possession  of  the  property  exchanged.  Miles  v.  Miles,  135. 

PAROL  EVIDENCE. 
CONTRACT,  3. 
EJECTMENT,  1. 
EVIDENCE,  9. 

PARTITION. 

WATER-COURSE. 

A.  bought  land  from  an  heir  who  took  it  at  the  appraisement,  subject  to  one- 
third  to  the  widow,  to  be  paid  on  the  death  of  the  widow.  Under  the  41st  section 
of  the  act  of  29th  March,  1832,  the  heir  may  recover  his  portion  of  this  after  the 
widow's  death,  in  assumpsit  against  A. 

The  suit,  if  against  the  heir  taking  the  land  at  the  appraisement,  must  be  on 
the  recognizance. 

When  an  heir  takes  land  at  an  appraisement,  his  own  share  of  the  price  is 
merged  in  his  fee. 
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PARTITION. 

Q«.  How  it  would  be  if  his  wife  were  the  heir  ? 

But  even  if  this  were  so  in  that  case,  yet  his  vendee  may  agree  with  him  other- 
Vise  ;  and  if*such  vendee  give  a  bond  for  his  wife's  share,  payable  on  the  death 
of  the  widow,  and  sell  the  land  to  another  subject  to  that  bond,  the  obligee,  or 
his  administrator,  if  dead,  may  recover  in  assumpsit  against  such  vendee.  Shelly 
v.  Shelly,  153. 

PARTNER. 

1.  One  of  several  partners,  who  are  plaintiffs  in  an  action,  if  he  be  willing  to 
testify,  is  a  competent  witness  for  the  defendant.    Moddewell  v.  Keever,  63. 

2.  A  general  assignment  for  the  benefit  of  creditors  by  one  who  is  a  member 
of  a  partnership,  gives  to  his  assignee  no  control  over  the  partnership  funds  or 
claims,  so  as  to  enable  him  to  receive  or  release  them.     Ibid. 

3.  The  existence  of  a  partnership  may  be  proved  by  the  separate  admissions  of 
all  who  are  sued,  or  by  the  acts,  declarations,  and  conduct  of  the  parties,  the  act 
of  one,  the  declarations  of  another,  and  the  acknowledgment  or  conduct  (when 
the  firm  consists  of  three  persons)  of  the  third.     Welsh  v.  Speakman,  257. 

4.  It  cannot  be  proved  by  the  act  of  one  only,  if  the  plaintiff  fails  as  to  the  rest, 
but  the  whole  testimony  taken  together  may  show  it,  if  each  and  every  one  is  con- 
nected together  by  their  own  admissions  or  acknowledgments.     Ibid. 

5.  To  effect  this  the  plaintiff  has  a  right  to  prove  one  thing  at  a  time,  to  add 
fact  to  fact,  from  which  the  jury  may  infer  the  partnership.     Ibid. 

6.  Held,  therefore,  that  where  the  plaintiff  showed  a  store  existing,  packages 
sent  there  marked  W.  S.  &  Son,  that  W.  S.  was  frequently  there  so  as  to  be  likely 
to  see  the  goods  so  marked,  and  other  grounds  for  inferring  partnership : 

1.  The  plaintiff  might  give  in  evidence  as  against  the  son  the  admissions  of 
the  son  that  he  was  a  partner,  and  proof  that  bills  of  goods  furnished  for  the  store 
were  rendered  in  the  name  of  both. 

2.  It  made  no  difference  that  the  father  being  dead  and  the  son  insolvent,  the 
suit  was  against  the  executors  of  the  father. 

3.  The  day-book,  ledger,  and  books  of  account  of  the  defendant  were  evidence. 

4.  And  if  the  court  has  first  rejected  evidence  of  books,  but  afterwards  admits 
them,  the  proper  course  is  for  the  party  who  offered  it,  if  a  witness  who  was  to 
give  explanatory  evidence  has  since  been  discharged,  to  move  to  dismiss  the  jury 
or  for  a  postponement  of  the  case ;  he  cannot  go  on  and  take  the  chance  of  a  ver- 
dict and  then  assign  the  rejection  as  error. 

5.  The  defendants  might  show  the  course  and  manner  of  doing  business  at  the 
store  before  the  controversy — as  that  the  sign  was  in  the  name  of  the  son — that 
the  bills  were  made  out  in  his  name,  and  that  suits  were  brought  before  a  justice 
in  his  name. 

6.  The  defendants  might  show  that  the  son  procured  an  insurance  against  fire 
on  goods  in  the  store  in  the  name  of  the  firm,  and  that  a  fire  having  taken  place, 
it  was  settled  by  compromise  after  suit  brought,  and  the  son  recovered  the  money. 
Ibid. 

7.  Partnership  by  written  articles :  the  act  by  which  the  plaintiff  was  alleged 
to  have  retired,  and  that  by  which  the  defendants  were  alleged  to  have  continued 
the  firm,  was  reduced  to  writing :  parol  proof  is  inadmissible  to  show  that  the  de- 
fendants only  were  partners  when  the  plaintiff  performed  services.     Cochran  v. 
Perry,  262. 

8.  A  partnership  is  dissolved  when  one  of  the  partners  sells  his  share  to   a 
stranger,  or  one  of  the  firm,  unless  otherwise  provided  by  agreement.     Ibid. 

9.  Where  articles  of  partnership  provided  for  the  transfer  of  shares  by  members, 
subject  to  restrictions,  that  a  shareholder,  after  such  transfer,  should  cease  to  be 
a  member,  that  the  company  should  keep  books,  and  the  persons  becoming  mem- 
bers by  transfer  on  the  books  should  be  entitled  to  receive  a  certificate  in  a  parti- 
cular form,  the  plaintiff  executed  an  agreement  to  transfer,  not  entered  on  the 
books,  to  two  of  his  copartners.     Held,  that  this  was  either  a  present  transfer, 
which  dissolved   the   partnership,  or  an  executory  agreement,  which   left  him 
standing  as  a  member.     Ibid. 

10.  A  subsequent  ratification  of  a  transfer  by  the  other  partner  on  a  condition 
not  performed  makes  no  difference  in  the  relations  of  the  partners  towards  each 
other.     Ibid. 

2Q* 
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PARTNER. 

11.  After  a  transfer  not  completed,  no  action   lies  by  the  party  transferring 
against  the  other  partners,  but  account  render.     Ibid. 

12.  And  to  make  such  ratification  binding,  all  the  partners  must  join  in  it 
Ibid. 

PASSENGERS. 

EVIDENCE,  9,  10, 11. 

PAVING. 

SHERIFF'S  SALE,  4,  5,  6,  7. 

PAYMENT. 

BONO,  1. 

DOWER,  6. 

INTEREST,  1. 

PRINCIPAL  AND  AGENT,  3. 

TRUST  AND  TRUSTEE,  2. 

Payment  into  court  or  tender  in  notes  of  a  bank,  as  between  the  bank  itself 
and  its  debtors,  is  equivalent  to  payment  in  specie.  Northampton  Bank  v.  Balliel, 
311. 

PENAL  STATUTE. 
FEE-BILL,  1. 

PENALTY. 

COMMON  INFORMER,  1. 
DECLARATION,  1. 
FEE-BILL,  3,  4. 

PENN  TOWNSHIP. 
SCHOOLS,  2. 

PHYSICIAN. 

EVIDENCE,  12. 

PIDCOCK  v.  BYE. 

DOWER,  4. 

PITTSBURG. 

That  portion  of  Pitt  township  which  adjoins  the  city  of  Pittsburg,  and  which 
by  Act  of  Assembly  is  created  a  city  district,  is  subject  to  the  general  road  laws 
until  it  is  admitted  into  the  city  according  to  the  provisions  of  the  llth  section 
of  the  Act  of  16th  June  1836.  The  Pitt  Township  Road  Case,  74. 

PITT  TOWNSHIP. 

PITTSBURG. 

PLEADING. 

ESTOPPEL. 

FOREIGN  ATTACHMENT,  2. 

POOR. 

Directors  of  the  Poor  are  authorized  and  required  to  pay  the  funeral  expenses 
of  a  destitute  person  upon  the  order  of  two  justices  granted  after  the  death  and 
burial  of  sucn  person.  Directors  of  Poor  v.  Wallace,  94. 

POSSESSION. 

VENDOR  AND  VENDEE,  8. 

POST-NUPTIAL  CONTRACT. 
HUSBAND  AND  WIFE,  3,  4,  5. 

PRACTICE. 

1.  Upon  an  indictment  for  a  misdemeanor,  and  a  demurrer  by  the  Common- 
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PRACTICE. 

wealth  to  a  plea  in  bar  of  the  defendant,  which  contains  no  confession  of  facts 
which  constitute  guilt,  a  judgment  against  the  defendant  is  that  of  quod  respon- 
deat  ouster.  Foster  v.  The  Commonwealth,  77. 

PRESENTMENT. 

CERTIFICATE  OF  DEPOSIT,  3. 

PRESUMPTION. 
DOWER,  6. 

PRINCIPAL  AND  AGENT. 

1.  If  an  agent  procure  the  note  of  his  principal  to  be  discounted,  and  deposit 
the  proceeds  in  bank  to  his  own  credit,  the  principal  may  maintain  an  action 
therefor  against  the  bank  in  his  own  name,  notwithstanding  the  bank,  after  no- 
tice, had  paid  the  money  on  the  check  of  the  agent.     Frazier  v.  The  Erie  Bank, 
18. 

2.  If  the  books  of  a  factor  exhibit  a  balance  due  to  his  principal,  and  this  be 
communicated  to  him,  it  is  conclusive  upon  the  factor,  and  he  cannot  afterwards 
alter  or  in  any  way  impair  it.     But  if  the  state  of  the  account  be  not  communi- 
cated  to  the  principal,  so  that  he  may  have  acted  upon  the  supposition  that  such 
balance  was  in  his  favour,  he  may  afterwards  show  that  the  entries  were  made 
by  fraud  or  mistake.     Vantries  v.  Richey,  87. 

3.  Where  goods  are  sold  by  a  factor  here  for  a  principal  abroad,  and  the  factor 
dies  before  payment,  his  authority  is  revoked,  and  a  payment  to  his  administrator 
by  the  purchaser  is  a  mispayment.     Merrick's  Estate,  402. 

4.  If  such  administrator  receives  the  money,  it  ought  not  to  be  involved  in  his 
accounts  in  the  settlement  of  the  intestate's  estate,  either  as  general  or  special 
assets,  nor  can  the  Orphans'  Court  or  the  Supreme  Court  on  appeal  make  any 
order  in  favour  of  the  principal  on  such  settlement  of  accounts.     Ibid. 

5.  Money  so  received  by  the  administrator  is  trust  estate  and  can  be  followed 
in  his  hands  or  those  of  his  representatives  only  by  a  bill  in  equity  or  perhaps 
here  by  an  action  for  money  had  and  received.     Ibid. 

PROTHONOTARY. 
FEE-BILL,  5. 

RAILROAD. 

MANDAMUS,  1,  2. 

1.  Under  the  15th  section  of  the  Act  of  17th  February  1831,  incorporating  the 
Philadelphia,  Germantown  and  Norristown  Railroad  Company,  if  there  be  a  re- 
port made  by  viewers  ascertaining  the  damages  to  the  owner  by  the  occupation 
of  land  for  the  railroad,  and  appeal  therefrom  and  verdict  and  judgment  thereon, 
the  company  is  bound  to  pay  the  amount  fixed  by  the  verdict  and  judgment,  be- 
fore they  can  become  seised  in  fee  of  the  land.    Levering  v.  The  Philadelphia, 
Germantown  and  Norristown  Railroad  Co.,  459. 

2.  After  report  of  viewers  and  during  the  pendency  of  the  appeal,  the  company 
have  a  qualified  right  to  enter  upon  and  use  the  land  in  the  meanwhile  and  until 
the  final  result;  but  unless  they  pay  the  amount  found  by  the  verdict  and  judg 
ment,  the  owner  may  recover  the  land  in  ejectment.     Ibid. 

3.  "  Or"  in  the  first  proviso  of  that  Act  should  be  read  "  on."    Ibid. 

RATIFICATION. 

PARTNER,  10,  12. 

RECITALS. 

EVIDENCE,  6  • 


RENT. 

BANKRUPT,  1. 
DISTRESS,  1. 

RETURN. 

EXECUTION,  4. 
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REVERSAL. 

This  court  will  not  reverse  for  an  error  which  does  no  injury  to  the  party  com- 
plaining.  Vnangst  v.  Kraemer,  391. 

REVERSIONER. 

EJECTMENT,  4. 

RIVER. 

1.  Lands  bordering  on  the  flats  of  a  river  and  the  flats  in  front  naturally  go 
together,  and  therefore  the  flats  pass  in  a  conveyance  of  the  land  described  as 
running  by  the  course  of  the  river.    Jones  v.  Janney,  436. 

2.  An  express  exception  is  required  in  the  grant  or  some  unequivocal  declara- 
tion or  certain  immemorial  usage,  to  limit  the  title  to  the  edge  of  the  river.     Ibid. 

3.  The  nature  of  the  right  to  flats  on  a  river.     Ibid. 

4.  One  having  land  in  front  of  a  river  by  conveyance  from  the  proprietary,  out 
of  which  the  flats  were  reserved,  but  afterwards  claiming  the  flats  under  an  office 
right  of  dubious  validity,  and  making  a  settlement  of  the  land  on  the  river  on 
certain  of  his  children  together  with  the  flats,  and  afterwards  confirming  such 
settlement  by  his  will,  shall  be  considered  as  intending  to  pass  the  flats  to  such 
children,  in  preference  to  his  residuary  devisees  under  a  general  clause  in  his  will. 
Ibid. 

ROADS. 

PITTSBURGH. 

Neither  the  State  nor  a  person,  artificial  or  natural,  acting  by  its  authority, 
under  a  law  which  the  Legislature  is  competent  to  make,  is  answerable  for  con- 
sequential damages,  occasioned  by  the  construction  of  a  highway,  further  than 
is  specially  provided  by  the  law  itself.  Henry  v.  The  Pittsburgh  and  Allegheny 
Bridge  Co.,  85. 

SALE. 

VENDOR  AND  VENDEE,  1. 

SCHOOLS. 

1.  Under  the  llth  section  of  the  Act  of  12th  April  1838,  and  the  33d  and  36th 
sections  of  the  Act  of  7th  March  1840,  the  remaining  school  directors  have  the 
power  and  it  is  their  duty  to  declare  the  seat  of  a  director  vacant  whenever  the 
cases  contemplated  in  those  sections  arise,  as  well  in  the  county  of  Philadelphia 
as  in  other  parts  of  the  State.     Felton  v.  The  Commonwealth,  267. 

2.  But  in  Penn  Township  this  power  and  duty  are  expressly  vested  by  the  33d 
section  of  the  Act  of  7th  March  1840,  in  the  remaining  directors  respectively  of 
each  of  its  election  districts  of  North  and  South  Penn.     Ibid. 

SCIRE  FACIAS. 
INTESTATE,  3. 

SEDUCTION. 

BREACH  OF  PROMISE. 

SET-OFF. 

BOND,  1. 

SETTLEMENT. 
FLATS,  4. 

SHERIFF. 

EXECUTION,  4. 
FEE-BILL,  4. 

SHERIFFS  SALE. 

GROUND-RENT,  1. 
SUBROGATION,  1. 
TENANT  IN  TAIL,  1. 

1.  An  award  of  money  to  a  lien  creditor  who  has  no  lien,  cannot  be  questioned 
in  a  collateral  proceeding  depending  in  the  same  court  Yrrkcs'g  Appeal,  224. 
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SHERIFF'S  SALE. 

2..G.  purchased  lot  No.  1  on  the  14th  December  1835.  On  the  24th  March  183G 
B.  obtained  judgment  against  G.,  which  was  revived  on  the  18th  May  1840.  On 
the  21st  March  1838  G.  purchased  lot  No.  2.  Y.  obtained  judgment  against  G. 
on  the  3d  December  1838.  On  a  sheriff's  sale  in  1842  of  No.  2,  the  proceeds  wen- 
decreed  to  B.'s  judgment  No.  1  was  afterwards  sold  by  the  sheriff.  Held  that 
the  equitable  right  of  substitution  did  not  apply  so  as  to  give  Y.  the  amount  of  his 
judgment  out  of  the  proceeds  of  No.  1.  Ibid. 

3.  A  judicial  sale  devests  all  liens  definite  and  certain  in  their  amount.     Com- 
missioners of  Spring  Garden's  Appeal,  444. 

4.  Therefore  the  lien  of  the  Commissioners  of  Spring  Garden  for  curbing  and 
paving  in  1836  and  1837  under  the  Act  of  3d  March  1818,  is  devested  by  a  sub- 
sequent sheriff's  sale  in  1841.     Ibid. 

5.  And  this  is  the  case  though  the  property  be  sold  subject  to  the  ground-rent 
then  existing  and  created  before  such  lien.     Ibid. 

6.  Quaere,  if  the  contest  were  between  the  owner  of  the  ground-rent  and  the 
commissioners  as  to  the  appropriation  of  the  proceeds  of  sale,  to  whom  the  money 
would  go.     Ibid. 

7.  Quaere,  whether  a  different  case  would  not  be  presented  if  the  claim  of  the 
commissioners  had  been  filed  of  record  under  the  Act  of  16th  April  1840  ;  and 
whether  the  whole  estate,  ground-rent  and  all,  does  not  pass  to  the  sheriff's  vendee 
by  a  judicial  sale  in  pursuance  of  the  provisions  of  that  Act.     Ibid. 

SOCIETY. 

1.  Where  a  charter  of  a  society  provides  for  an  offence,  directs  the  mode  of  pro- 
ceeding and  authorizes  the  society,  on  conviction  of  a  member,  to  expel  him,  his 
expulsion,  if  the  proceedings  are  not  irregular,  is  conclusive,  and  cannot  be  in- 
quired into  collaterally  by  mandamus,  action,  or  any  other  mode.     Commonwealth 
v.  The  Pike  Beneficial  Society,  247. 

2.  The  courts  have  jurisdiction  to  keep  such  tribunals  in  the  line  of  order,  and 
to  prevent  abuses.     Ibid. 

SPECIAL  VERDICT. 

CASE  STATED. 

SPRING  GARDEN. 

SHERIFF'S  SALE,  4,  5,  6,  7. 

STAGE  COACH. 

EVIDENCE,  9,  10,  11. 
WITNESS,  3. 

STATUTE. 

A  local  statute  which  suspends,  for  a  reasonable  time,  execution  of  a  judgment 
on  a  previous  contract,  is  not  prohibited  by  the  tenth  section  of  the  first  article  in 
the  constitution  of  the  United  States. 

Therefore  the  statute  enacted  by  the  Legislature  of  Pennsylvania  in  1842,  and 
suspending  for  a  year  a  sale  on  execution  for  less  than  two-thirds  of  the  appraised 
value,  is  not  unconstitutional  in  respect  of  its  retrospective  operation.  Chadwick 
v.  Moore,  49. 

STATUTE  OF  FRAUDS. 

VENDOR  AND  VENDEE,  1. 

SUBROGATION. 

SHERIFF'S  SALE,  2. 

H.  obtained  judgment  against  R.  then  owner  of  three  lots,  Nos.  1,  2,  and  3. 
Afterwards  R.  by  deed  conveyed  lot  No.  3  for  $400  to  S.,  who  paid  $100  and 
gave  his  note  for  $300  payable  to  R.'s  order,  "  on  account  of  the  lien  on  his 
(R.'s)  property  in  favour  of  H.,"  &c.  After  this  there  were  three  judgments  ob- 
tained against  R.  by  B.,  W.  and  P.  At  the  time  W.'s  and  P.'s  judgments  were 
entered  there  were  no  judgments  against  S. ;  but  subsequently  there  were  twelve 
entered  against  him.  Out  of  the  proceeds  of  lots  Nos.  I  and  2,  sold  under  H.'s 
judgment,  the  court  allowed  H.  and  B.  the  amount  of  their  judgments,  W.  the 
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SUBROGATION. 

balance  of  the  fund  towards  his  judgment,  and  subrogating  W.  and  P.  to  the 
rights  and  interest  of  H.  as  to  the  lien  of  his  judgment  against  the  real  estate  of 
S.,  decreed  them  the  amount,  with  interest,  of  the  note  given  by  S.  to  R.  No 
notice  was  given  S.'s  creditors  of  the  application  for  this  decree  of  distribution, 
and  but  one  appeared  to  contest  the  subrogation.  Subsequently  to  the  decree,  lot 
No.  3  was  sold  by  the  sheriff  as  S.'s  property,  and  W.  and  P.  claimed  the  amount 
of  the  note  out  of  the  proceeds.  Exceptions  afterwards  taken  to  the  decree  by 
two  of  S.'s  creditors  were  dismissed,  and,  on  an  appeal  by  them  to  this  court,  the 
decree  of  substitution  was  reversed.  SERGEANT,  J.,  dissenting.  EbenhardCs  Ap- 
peal, 327. 

SUBSTITUTION. 

SUBROGATION,  1. 

SUPERVISORS. 

MANDAMUS,  2. 

TAVERN. 

EXECUTORS  AND  ADMINISTRATORS,  1. 

TAXES. 

EJECTMENT,  3. 

1.  The  bed,  berm-bank  and  tow-path  of  an  incorporated  canal  are  not  taxable 
as  land  or  real  estate  under  the  Acts  of  15th  April  1833  and  29th  April  1844. 
Lehigh  Company  v.  Northampton  County,  334. 

2.  Nor  are  the  toll-houses  and  collectors'  offices  belonging  to  the  canal  and  in- 
cident thereto.     Ibid. 

3.  Under  the  Act  of  3d  February  1824,  the  taxes,  rates  and  levies  assessed  on 
real  estate  in  the  city  and  county  of  Philadelphia,  are  a  lien  on  such  estate  from 
the  date  of  their  assessment,  and  have  priority  to  mortgages  and  other  incum- 
brances   charged  on    such  estate   prior   to  their  assessment.     Parker's  Appeal. 
Mayor,  Aldermen,  and  Citizens  of  Philadelphia's  Appeal,  449. 

4.  A  relinquishment  of  a  distress  made  by  a  collector  for  taxes  assessed  under 
that  Act,  on  the  goods  of  a  tenant  lying  on  the  premises  charged  with  the  tax, 
does  not  release  the  priority  of  the  lien  of  the  tux  in  favour  of  other  lien  creditors. 
Ibid. 

5.  It  seems  it  would,  if  the  goods  were  the  property  of  the  owner  of  the  estate 
charged  with  the  tax.     Ibid. 

6.  Qutere,  whether  in  the  latter  case,  it  would  not  entirely  discharge  the  estate 
from  the  lien  of  the  tax.     Ibid. 

7.  The  provisions  of  the  Act  of  3d  February  1824  do  not  apply  to  State  taxes 
assessed  under  the  Act  of  llth  June  1840.     Ibid, 

TENANT  IN  COMMON. 

1.  In  an  action  of  ejectment  between  two  of  several  tenants-in-common  between 
whom,  as  alleged  by  the  defendant,  there  had  been  an  amicable  partition,  it  is 
competent  for  him  to  give  in  evidence  a  release  of  the  other  parties  to  the  partition 
in  order  to  establish  the  fact  in  issue.     Calhoun  v.  Hays,  127. 

2.  A  parol  partition  of  lands  between  tenants-in-common  who  derive  their  title 
by  descent,  when  fair  and  equal,  and  followed  by  a  due  execution  of  it,  is  binding 
upon  all,  whether  they  be  femes-covert,  their  husbands  joining  them,  or  minors, 
with  the  assent  of  their  guardians  or  not     Ibid. 

TENANT  IN  TAIL. 

A  sheriff's  sale  of  the  estate  of  a  tenant  in  tail  does  not  so  devest  him  of  the  in- 
heritance that  he  may  not  afterwards  execute  a  deed,  in  pursuance  of  the  Act  of 
Assembly,  for  the  purpose  of  barring  the  issue  in  tail.  Elliott  v.  Pearsoll,  38. 

TERRE-TENANT. 
DOWER,  2,  3. 

TIPPLING-HOUSE. 

A  person  convicted  in  the  Quarter  Sessions  of  Philadelphia  county  for  keeping 


INDEX.  491 

TIPPLING-HOUSE. 

a  tippling-house,  and  sentenced  to  pay  a  fine  of  $50  and  stand  committed,  is  not 
entitled  to  be  discharged  at  the  end  of  one  month  without  paying  the  fine.  Mertz's 
Case,  374. 

TOLL-HOUSE. 
TAXES,  2. 

TRESPASS. 

1.  In  an  action  of  trespass  against  two  or  more  defendants,  if  there  be  no  evi- 
dence given  against  one  of  them,  the  court  may  direct  a  verdict  to  be  rendered 
for  him,  and  he  may  be  sworn  as  a  witness  for  the  other  defendants.     Over  v. 
Blackstone,  71. 

2.  When,  in  an  action  of  trespass  which  involves  a  question  as  to  the  right  to 
personal  property,  a  witness  testified  that  when  he  had  sold  and  delivered  the 
property  to  the  plaintiffs  he  had  told  them  that  he  had  previously  made  a  sale  of 
the  same  property  to  the  defendant,  it  is  error  to  refuse  to  permit  the  plaintiffs  to 
ask  the  witness  whether  he  had  not  at  the  same  time  told  them  that  the  previous 
sale  was  but  a  conditional  one,  and  the  condition  had  been  complied  with.     Ibid. 

TROVER. 

DISTRESS,  1. 

TRUNK. 

WITNESS,  3. 

TRUST  AND  TRUSTEE. 
HUSBAND  AND  WIFE,  5. 

1.  It  is  not  universally  or  even  generally  true  that  money  which  has  come  to 
the  hands  of  a  trustee  by  the  act  or  consent  of  his  colleague,  without  positive  neg- 
ligence on  the  part  of  the  latter,  is  chargeable  indifferently  to  either. 

The  diligence  required  of  a  trustee  in  the  care  of  the  trust  estate  is  precisely 
the  diligence  which  a  man  of  ordinary  prudence  would  practise  in  the  care  of  his 
own. 

Held,  therefore,  that  where  joint  guardians  in  affluent  circumstances  and  in 
good  repute  apportion  the  custody  and  management  of  the  property  to  suit  the 
peculiar  capacity  and  qualifications  of  each,  but  without  surrendering  the  right 
of  either  to  intermeddle  with  the  whole,  each  is  chargeable  with  no  more  than  he 
received,  unless  he  stood  supinely  by  while  his  colleague  was  manifestly  impairing 
the  estate.  Jones's  Appeal,  143.  • 

2.  Mortgagee  assigns  his  mortgage  and  accompanying  bond  and  warrant  to 
two  trustees  in  trust  for  the  use  of  his  daughter  and  her  children.     Payment  by 
the  debtor  to  one  of  these  trustees  discharges  the  debt.     Bowes  v.  Seeger,  222. 

3.  In  matters  of  discretion,  in  contradistinction  to  ministerial  acts,  co-trustees 
cannot  act  separately  in  discharging  their  trust ;  their  receipts  and  their  signing 
certificates  of  bankruptcy  must  be  joint.      Vandever's  Appeal,  405. 

4.  A  case  of  urgent  necessity  might  be  an  exception  to  the  rule  ;  but  if  the  other 
trustee  might  be  consulted,  such  necessity  does  not  exist.     Ibid. 

5.  Nor  does  it  exist  where  the  acting    trustee  might  have  secured  an  equal 
benefit  to  the  estate  by  due  vigilance,  which  he  omits  to  exercise.     Ibid. 

USURY. 

CONTRACT,  1,  3. 

VENDOR  AND  VENDEE. 
PARTITION,  1. 

1.  Upon  a  parol  sale  of  land  which  is  in  the  actual  possession  of  a  tenant  under 
a  parol  lease,  and  the  agreement  of  the  vendor  that  the  rent  should  be  paid  to  the 
vendee  and  the  attornment  of  the  tenant  to  him  ;  this  is  such  a  delivery  of  posses- 
sion to  the  vendee  as,  with  proof  of  the  payment  of  the  purchase  money,  will  en- 
able him  to  maintain  ejectment  upon  his  title.      Williams  \:  Isindman,  55. 

2.  If  bonds  and  a  mortgage  be  given  by  a  vendee  to  secure  the  payment  of  the 
purchase  money  of  the  land  sold,  it  is  competent,  in  an  action  upon  the  bond,  for 
the  vendee  to  prove  that  it  was  a  part  of  the  contract  of  sale  that  the  vendor  was 
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to  look  alone  to  the  property  Bold  as  a  security  for  the  payment  of  the  purchase 
money.  This  proof,  when  made,  constitutes  no  defence  to  the  recovery  of  a  judg- 
ment upon  the  bond,  but  the  court  will  so  control  the  execution  of  it,  that  it  shall 
not  be  levied  upon  any  other  estate  or  property  of  the  vendee.  Irwin  v.  Shoe- 
maker, 75. 

3.  In  an  action  of  ejectment  brought  to  enforce  the  payment  of  the  purchase 
money,  where  the  plaintiff  retains  the  legal  title,  it  is  not  requisite  that  the  plain- 
tiff should  have  tendered  a  deed  before  suit  brought,  where  he  claims  a  conditional 
verdict :  it  is  sufficient  if  done  on  the  trial. 

If  the  deed  filed  be  erased,  a  court  of  error  will  allow  the  plaintiff  to  execute  a 
new  one  in  its  stead.     Marktey  v.  Swartzlander,  172. 

4.  On  the  21st  November  1835,  A.  purchased  at  auction  the  land  of  B.     Both 
signed  conditions  of  sale  stipulating  that  one-third  of  the  purchase  money  was  to 
be  paid  on  the  1st  April  1836,  when  title  would  be  executed  and  possession  given. 
On  the  8th  April  1836,  C.  obtained  a  judgment  against  A.     On  the  next  day  a 
deed  was  executed  in  pursuance  of  the  conditions  of  sale,  and  the  first  instalment 
was  paid.    On  the  10th  April  1837,  D.  obtained  a  judgment  against  A.    The  land 
was  afterwards  sold  by  the  sheriff  as  the  property  of  A.     HeW.that  C.'s  judgment 
was  entitled  to  the  proceeds  in  preference  to  that  of  D.     Stephen's  Appeal,  186. 

5.  Where,  by  articles  of  agreement  for  the  purchase  of  land,  part  of  the  money 
is  to  be  paid  when  the  agreement  is  executed,  and  the  articles  are  executed,  but 
instead  of  money,  the  vendor  takes  the  promissory  note  of  the  vendee  for  such 
sum,  the  vendee  cannot  object  to  its  payment  on  the  ground  of  incumbrances  on 
the  title  then  existing.     Roland  v.  Tiernan,  193. 

6.  His  remedy  is  in  such  case  by  action  of  covenant  to  recover  damages.    Ibid. 

7.  If  one  purchase  land  of  which  the  title  fails,  yet  if  a  third  person  advance 
money  to  the  vendor  in  part  payment,  on  the  representation  of  the  purchaser  that 
he  would  be  safe  in  so  doing,  and  the  purchaser  gives  a  bond  to  such  third  person 
for  the  amount,  he  cannot,  in  a  suit  on  the  bond,  bar  a  recovery  on  the  ground  of 
defect  of  title.     Gilkeson  v.  Snyder,  200. 

8.  Agreement  between  a  Coal  and  Navigation  Company  and  an  individual  for 
the  purchase  of  a  boat  by  the  latter  of  the  former,  on  terms  expressed  in  the  com- 
pany's printed  regulations,  one  condition  of  which  was,  that  the  company  will 
furnish  its  carriers  with  boats  for  cash  at  cost  or  on  credit  with  interest,  but  that 
the  ownership  shall  remain  with  the  company  till  all  the  instalments  of  the  price 
be  paid,  with  a  clause  providing  for  a  bill  of  sale  at  the  close.    The  company  was 
to  pay  the  tolls,  and  the  contractor  to  take  freight  from  no  other  quarter.     The 
boat  retained  its  place  in  the  company's  register,  having  its  number  painted  in 
letters  and  figures  on  its  stern,  not  distinguishable  from  the  other  boats  of  the 
company.    Held,  that  the  boatman  was  merely  the  servant  of  the  company  till  the 
boat  was  paid  for,  and  that  the  delivery  of  possession  of  it  during  this  agreement 
to  the  boatman  did  not  make  the  boat  his  so  as  to  be  levied  on  by  his  creditors. 
Lehigh  Company  v.  Field,  232. 

VENIRE. 

FEE-BILL,  5. 

VERDICT. 

TRESPASS,  1. 

WARRANT  AND  SURVEY. 

1.  If  a  warrant  for  vacant  land  be  put  into  the  hands  of  the  deputy-surveyor, 
and  the  land  is  bounded  by  older  surveys  made,  marked  upon  the  ground  and  re- 
turned, the  deputy  may  execute  such  warrant  by  adopting  the  old  lines  and  re- 
turning the  survey  accordingly  without  actually  going  upon  the  ground.     Q«tn 
v.  Brady,  139. 

2.  K.,  by  connecting  his  warrant  with  R.'s  improvement,  when  it  otherwise 
would  have  been  void,  got  a  warrant  and  survey  and  patent  for  350  acres  of  land. 
Held,  that  it  was  error  to  instruct  the  jury  that  R.  could  not  hold  against  K.  with- 
out paying  his  proportion  of  the  expenses  of  the  warrant,  survey  and  patent,  when 
there  was  evidence  that  R.,  by  K.'s  agreement  at  the  time,  was  to  get  50  acres, 
clear  of  all  expenses,  and  R.  held  possession  and  paid  the  taxes  for  that  portion. 
Rose  v.  Klinger,  178. 
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WARRANTY. 
DEED,  2. 


WATERCOURSE. 

Where  several  persons  unite  in  the  purchase  of  a  piece  of  ground,  and  divide 
the  same  into  smaller  lots,  upon  each  of  which  a  house  is  built,  and  then  partition 
is  made  between  them,  each  must  so  regulate  and  grade  his  own  lot  a8  that  the 
water  that  falls  or  accumulates  upon  it  shall  not  run  upon  the  lot  of  his  neigh- 
bour. Bentz  v.  Armstrong,  40. 

WAY. 

GRANT. 

WIDOW. 

INTESTATE,  1. 

WIDOW'S  SHARE. 
PARTITION,  1. 

WILL. 

DEVISE,  2. 
FLATS,  4. 

1 .  It  is  essential  to  the  probate  of  a  will,  to  which  the  alleged  testator  did  not 
sign  his  name  but  made  his  mark,  that  it  should  be  proved  by  two  witnesses  that 
he  was  so  infirm  as  to  be  unable  to  write  his  name :  it  is  not  sufficient  that  it 
should  have  been  testified  by  one  witness  that  he  was  unable  to  write,  and  by  the 
two  subscribing  witnesses  that  he  acknowledged  the  instrument  to  be  his  last  will 
and  testament  after  he  had  put  his  mark  to  it.     Cavetfs  Appeal,  21. 

2.  Will  made  16th  April  1837:  the  defendants  alleged  another  will  made  about 
the  17th  June  1837,  different  in  its  dispositions,  revoking  former  wills,  and  that 
it  was  destroyed  or  suppressed  by  fraud. 

Held,  1.  That  if  such  destruction  or  suppression  is  shown  expressly  or  by  cir- 
cumstances, and  that  the  dispositions  of  the  second  will  are  inconsistent  with 
those  of  the  first,  it  amounts  to  a  revocation. 

2.  When  the  second  will  cannot  be  found,  and  the  question  is  what  became  of 
it,  the  first  presumption  is  that  it  was  in  the  possession  of  the  testator,  and  that 
he  caiftelled  it ;  but  if  it  was  in  the  possession  practically  of  the  wife  or  executor 
whose  interests  are  adverse  to  it,  proof  ought  to  be  given  on  the  subject,  and  the 
absence  of  proof  is  an  argument  against  the  presumption. 

3.  In  case  of  spoliation  or  fraud  in  respect  to  the  second  will,  it  is  not  neces- 
sary to  show  its  contents,  or  in  what  respect  it  revoked  the  first,  as  must  be  done 
in  ordinary  cases.    Jones  v.  Murphy,  275. 

WITNESS. 

DEED,  4. 

EVIDENCE,  2,  8,  12. 
PARTNER,  1. 
TRESPASS,  1,  2. 

1.  A  terre-tenant  is  incompetent  to  tertify  on  the  trial  of  an  issue  which  may 
affect  the  estate  which  he  occupies.     Kuester  \.  Keck,  16. 

2.  A  creditor  who  assigns  his  claim  a  few  months  before  the  commencement 
of  suit  upon  it,  for  the  purpose  of  being  a  witness  for  the  assignee,  is  incompetent. 
Cochran  v.  M'Teague,  272. 

3.  In  a  suit  to  recover  the  value  of  a  trunk  lost  from  a  stage-coach,  the  plaintiff 
is  competent  to  prove  the  contents  of  his  trunk,  and  the  value  of  the  articles  com- 
posing them.     Whitesell  v.  Crane,  369. 


END     OP     VOL.    VIII. 
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